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THE  NEW  HAVEN  &  DERBY  RAILROAD  COM- 

PANT  V.  CHAPMAN. 


88  O^nnecticuty  66. 

Swpreme  Court  of  Mrrors  of  Connecticvi;  February 

Term^  1871. 

Incorporation.  Organization.  The  act  incorpioratiiig  a  railroad  com- 
pany with  a  capital  of  ^^^  hundred  thousand  dollars,  authoriased  the 
corporators  named  in  the  act  to  call  the  first  meeting  of  the  stock- 
holders whenever  one  hundred  thousand  dollars  or  more  of  the 
capital  stock  should  haveheen  suhscrihed  for,  ^*  to  choose  directors 
and  perfect  the  organization  of  said  corporation/'  A  suhsequent 
clause  provided  that  ^*  whenever  said  corporation  shall  have  been  so 
organized,  it  may  proceed  to  commence  the  construction  of  the  rail- 
road hereinafter  specified."  More  than  one  hundred  thousand  dol- 
lars having  been  subscribed  to  the  stock,  and  a  meeting  of  the 
stockholders  called,  directors  elected,  and  the  construction  of  the 
railroad  commenced, — Hehi^  that  the  fact  that  the  whole  capital  had 
not  been  subscribed  for,  was  no  defense  to  an  action  by  the  corpo- 
ration upon  subscriptioDs  to  the  stock.  The  provisions  of  the  act 
of  incorporation  above  cited,  could  not  be  construed  to  require  the 
directors  to  fill  up  the  stock  by  procuring  further  subscriptions,  be- 
fore proceeding  with  the  business  for  which  the  corporation  was 
created.  The  language  employed,  — *  *  to  perfect  th e  organ ization, " — 
included  merely  the  choice  by  the  stockholders,  and  the  qualifica- 
tion of  the  necessary  officers  ;  and  when  so  organized,  in  conformity 
with  the  charter,  the  corporation  might  legally  begin  the  exercise 
of  its  franchise. 

The  act  incorporating  a  railroad  company,  with  a  capital  of  five  huo: 
IV. — 1 
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Ql*ed  thousand  dollars,  provided  that  there  should  be  at  least  nine 
directors  of  the  company.  After  subscriptions  to  the  capital  stock 
amounting  to  two  hundred  and  sixteen  thousand  seven  hundred 
dollars,  had  been  made,  an  amendment  to  the  act  of  incorporation 
was  passed,  authorizing  a  certain  city  to  subscribe  two  hundred 
thousand  dollars  to  the  capital  stock,  but  providing  that  two  of  the 
officers  of  the  city  should  be  directors  of  the  company,  and  that  in 
meetings  of  the  stockholders,  the  city  should  be  entitled  to  only  one 
vote  for  every  four  shares  of  stock  owned  by  it.  Held^  that  the  fact 
that,  by  the  acts  of  the  corporation,  in  accepting  this  amendment, 
and  in  permitting  the  city  to  subscribe  for  the  stock  upon  the  terms, 
stated,  the  previous  subscribers  were  deprived  of  the  privilege  of 
voting  for  the  two  directors  appointed  by  the  city,  did  not  discharge 
such  previous  subscribers  from  the  obligation  of  their  subscriptions. 
The  rights  of  which  they  were  deprived  were  held  by  them  subject 
to  such  reasonable  changes  and  regulations  as  the  legislature  might 
make  with  the  assent  of  the  corporation. 
Such  an  amendment  does  not  belong  to  the  class  of  laws  affecting  cor- 
porations, which,  because  they  work  a  radical  change  in  the  nuture 
and  character  of  a  corporation,  or  in  the  purpose  for  which  it  was 
created,  are  held  not  binding  upon  non-consenting  members,  although 
assented  to  by  a  majority.  No  change  was  effected  in  the  character 
of  the  corporation,  which  still  remained  a  railroad  company,  relat- 
ing to  an  important  public  improyement.  The  object  of  its  creation, 
— ^the  construction  and  operation  of  a  railway, — remained  precisely 
the  same.  The  change  made  in  the  mode  of  appointing  the  direct- 
ors was  not  a  radical  one,  nor,  under  the  circumstances,  was  it  an 
unreasonable  one  ;  and  so  far  from  working  an  injury  to  previous 
subscribers,  it  was  a  benefit  to  them.  The  object  of  the  amendment 
was  not  to  obstruct,  hinder,  or  change,  but  to  facilitate  the  enter- 
prise in  which  all  were  engaged. 

Case  reserved  for  the  advice  of  the  supreme  court 
of  errors  of  Connecticut,  by  the  court  of  common  pleas 
in  New  Haven  county. 

This  was  an  action  of  assumpsit  by  the  New  Haven 
&  Derby  Railroad  Company  against  Chapman,  to 
recover  for  subscriptions  made  by  him  to  the  plain- 
tiff 8  capital  stock.  A  similar  case  by  the  same  plain- 
tiff against  one  Barker,  involving  the  same  question^ 
was  argued  at  the  same  time.     Upon  trial  in  the  com- 
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mon  pleas,   the  following  facts  were  found  by  the 
court  : 

The  plaintiffs  were  incorporated  by  the  legislature 
of  the  state  of  Connecticut,  at  its  May  session,  A.  D. 
1864,  with  the  powers  embraced  in  their  charter.  Priv. 
Acts  of  1864,  188,  189,  190,  191. 

Upon  the  petition  of  the  city  of  New  Haven,  the 
legislature,  at  its  May  session,  A.  D.  1867,  passed  a 
resolution  authorizing  the  city  of  New  Haven  to  sub- 
scribe to  the  capital  stock  of  the  company  (Priv.  Acts 
of  1867,  48,  49,  50) ;  the  plaintiffs  were  not  petitioners 
therefor ;  but  the  attorney  of  the  company,  with  the 
knowledge  of  all  the  persons  constituting  the  board  of 
directors,  aided  in  the  prosecution  of  the  petition,  and 
in  a  hearing  thereof  before  a  committee  of  the  General 
Assembly,  and  was  subsequently  paid  for  his  services 
by  the  company.  There  ivas  no  vote  of  the  board  or 
of  the  ^corporation  authorizing  said  services,  but  the 
president  of  the  company  and  a  majority  in  number  of 
the  directors  were  present,  aiding  and  assisting  the 
attorney  in  the  prosecution  of  the  petition — ^acting, 
however,  vnthout  corporate  vote  or  vote  of  the  board 
in  that  behalf. 

Upon  petition  of  the  city  of  New  Haven,  a  public 
act  was  passed  by  the  legislature,  at  its  May  session, 
A.  D.  1869  (Acts  of  1869,  232,  233),  and  the  recital  or 
whereas  clause,  preceding  the  enacting  clause  of  said 
public  act,  is  in  fact  true. 

The  resolution  passed  at  the  May  session  of  the 
General  Assembly,  1867,  hereinbefore  mentioned, 
was  approved  by  a  vote  of  the  freemen  of  the  city  of 
New  Haven  on  June  17,  A.  D.  1867,  at  a  meeting 
called  for  that  purpose  by  the  court  of  common  coun- 
cil of  the  city ;  after  such  approval  the  city  of  New 
Haven  did,  on  June  20,  A.  D.  1867,  subscribe  for  and 
take  two  thousand  shares  of  the  capital  stock  of  the  com- 
pany, which  stock  has  been  paid  for  in  full  by  the  city. 
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After  the  city  made  said  subscription  and  payment, 
the  city  voted  and  participated  by  its  mayor,  or  other 
agent,  in  all  the  meetings  of  the  stockholders  of  the 
company,  in  manner  as  prescribed  in  the  third  section 
of  said  resolution,  and  particularly  voted  for  the 
election  of  directors  at  the  annual  meetings  of  stock- 
holders, held  in  the  years  1867,  1868,  1869,  and  1870, 
and  also  participated  in  sundry  special  meetings  of  the 
stockholders  of  the  company,  held  in  each  of  said 
years  respectively,  at  which  business  of  vital  import- 
ance to  the  company  was  transacted,  and  upon  which 
the  city  voted  by  its  mayor  or  agent  as  aforesaid. 

The  mayor  of  the  city  for  the  time  being,  and  one 
of  the  aldermen  annually  designated  by  the  court  of 
common  council  for  that  purpose,  acted  as  directors  of 
the  railroad  company  in  all  the  meetings  of  the  board 
of  directors  held  since  the  date  of  said  subscription,  to 
wit :  since  June  20,  A.  D.  1867,  claiming  authority  to 
so  act,  by  virtue  of  the  third  section  of  said  resolution, 
and  by  virtue  of  no  other  appointment  to  the  office  of 
director  whatsoever  ;  and  they  have  never  been  elected 
to  the  office  of  director  by  the  stockholders,  or  in  any 
other  way  appointed  to  said  office. 

The  mayor  and  alderman  so  designated,  voted  and 
acted  upon  important  business  of  the  company  trans- 
acted in  the  meetings  of  the  board ;  and  acted  upon 
important  committees  of  the  board,  to  which  business 
vitally  affecting  the  interests  of  the  road  was  referred, 
at  times  presided  pro  tem.  at  meetings  of  the  board, 
and  have  been,  in  all  respects,  as  active  and  potential 
in  the  transaction  of  the  business  of  the  board,  and  in 
the  management  and  direction  of  the  affairs  of  the 
company,  as  the  other  directors  have  been. 

The  raUroad  company  has  never  accepted  by  any 
vote,  resolution,  or  action  of  its  stockholders  in  any 
stockholders'  meeting,  or  of  its  board  of  directors,  the 
resolution  of  1867,  as  an  amendment  to  its  charter,  but 
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has  acted  as  if  the  same  were  a  valid  amendment  to  its 
charter ;  and  the  city  of  New  Haven  has  acted  as  if  the 
same  were  a  valid  amendment  to  the  charter  of  the  city ; 
and  the  mayor  and  alderman  have  also  so  acted,  in 
claiming  to  be,  and  in  acting  as,  directors  of  the  com- 
pany. 

The  stockholders  of  the  company  had  no  opportu- 
nity to  participate  in  the  election  of  the  mayor  and 
alderman  as  city  directors,  but  to  vote  only  for  a  num- 
ber of  directors  less  by  two  than  they  otherwise  would 
or  could  have  voted  for ;  the  defendant.  Chapman,  has 
never  acquiesced  in  the  appointment  of  the  city  direct- 
ors, and  has  claimed  that  they  were  not  legally 
appointed  members  of  the  board  of  directors. 

The  defendants,  though  freemen  ot  the  city  of  New 
Haven  at  the  time  said  resolution  was  approved  by 
vote  of  the  freemen  of  the  city,  did  not  vote  upon  the 
question  of  approval  or  disapproval.  The  company 
made  ten  calls,  of  ten  per  cent,  each,  on  the  stock  sub- 
scriptions to  its  capital,  payable  respectively,  and  in 
that  order,  on  May  15  and  June  15  in  the  year  1867, 
and  on  January  16,  February  15,  March  15,  May  15, 
June  15,  July  15,  August  15,  and  September  15  in  the 
year  1868 ;  the  defendant  Chapman  paid  the  first  two 
installments  so  called  for,  on  the  days  they  respectively 
feU  due,  to  wit :  on  May  15  and  June  15  in  the 
year  1867,  but  refused  to  pay  all  the  other  install- 
ments ;  he  has  never  participated  in  any  stockholders' 
meeting  of  the  company,  or  held  any  office  therein 
since  its  organization,  and  did  not  know,  at  the  time 
he  paid  said  two  stock  installments,  that  the  capital 
stock  of  the  company  had  not  been  fully  subscribed 
for. 

The  plaintiffs  obtained,  before  April  24,  A.  D.  1867, 
sundry  subscriptions  to  their  capital  stock,  among 
which  are  the  subscriptions  of  the  defendants ;  and,  on 
the  last  mentioned  day,  the  company,  in  first  meeting 
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of  stockholders,  elected  a  board  of  directors,  and  per- 
fected their  organization,  having  at  that  time  subscrip- 
tions to  their  capital  stock  of  two  hundred  and  sixteen 
thousand  seven  hundred  dollars ;  the  city  of  New 
Haven  afterwards  subscribed,  as  hereinbefore  men- 
tioned, on  June  20,  A.  D.  1867,  two  hundred  thousand 
dollars  to  their  capital  stock,  and  the  total  amount  of 
subscriptions  to  the  capital  stock  of  the  company  is 
still  considerably,  substantially,  and  materially  short 
of  five  hundred  thousand  dollars. 

In  November,  A.  D.  1867,  the  plaintiffs,  by  their 
directors,  said  mayor  and  alderman  acting  with  the 
board,  put  their  road  under  contract  for  construction 
throughout  its  entire  length ;  large  sums  of  money 
have  been  expended  in  the  work  of  construction,  and 
further  large  sums  will  be  required  for  the  completion 
of  said  railroad  ;  the  company  has  issued  bonds  to  a 
large  amount,  and  secured  the  same  by  a  first  mort- 
gage on  all  its'  property,  except  certain  property  con- 
tained in  a  second  mortgage,  hereinafter  mentioned ; 
a  large  amount  of  the  first  mortgage  bonds  has  been 
already  expended  in  the  construction  of  the  railroad  ; 
and  an  additional  amount  of  the  bonds  will  be  issued, 
and  expended  in  the  completion  and  equipment  of 
the  road.  The  company  has  also  made  and  executed, 
under  and  in  pursuance  of  said  public  act  of  1869,  its 
further  bonds  to  a  large  amount,  which  have  been 
guaranteed  by  the  city  of  New  Haven,  and  are  called 
guarantee  bonds ;  to  secure  and  indemnify  the  city  for 
which  guarantee,  the  company  created  a  second  mort- 
gage on  all  the  property  of  the  company  included  in 
said  first  mortgage,  and  also  on  other  property  of  the 
company,  consisting  of  lands  and  buildings  in  the  city 
of  New  Haven,  which  is  not  included  in  said  first  mort- 
gage ;  the  last  mentioned  mortgage  is  a  first  mortgage 
upon  said  lands  and  buildings  in  the  city  of  New 
Haven,  and  a  second  mortgage  upon  all  other  property 
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of  the  company ;  a  large  amount  of  guarantee  bonds 
has  already  been  expended  in  the  construction  of  the 
railroad  and  an  additional  amount  will  be  so  issued 
and  expended.  The  total  cost  of  the  railroad,  when 
completed  and  equipped,  will  considerably  exceed  the 
sum  of  five  hundred  thousand  dollars ;  the  two  mort- 
gages before  mentioned  taken  together,  now  are  and 
will  be  at  the  time  of  the  completion  of  the  road, 
larger  in  amount,  by  the  sum  of  eighty-three  thousand 
three  hundred  dollars,  than  they  would  have  been  if 
subscriptions  to  the  capital  stock  of  the  company  to 
the  amount  of  five  hundred  thousand  dollars  had  been 
obtained  and  paid. 

The  defendant  Chapman  subscribed  two  shares,  of 
one  hundred  dollars  each,  to  the  stock  of  the  company, 
on  which  eight  installments  of  twenty  dollars  each  are 
due  and  unpaid. 

In  the  action  against  Barker,  the  court  found  the 
following  facts : 

The  defendant,  in  March,  A.  D.  1867,  subscribed  for 
three  shares  of  the  capital  stock  of  the  company,  of 
one  hundred  dollars  each,  paid  the  first  installment 
called  for  on  the  day  the  same  became  due,  to  wit,  on 
May  15,  A.  D.  1867 ;  paid  the  second  installment  called 
for  on  September  30,  A.  D.  1867,  and  has  since  paid  no 
other  installments.  He  participated  in  the  stockhold- 
ers' meetings  of  the  company,  after  the  city  subscrip- 
tion to  the  capital  stock  of  the  company,  with  knowl- 
edge that  the  resolution  authorizing  said  subscription 
had  been  passed  by  the  legislature  and  approved  by  a 
vote  of  the  freemen  of  the  city ;  and  he  had  such 
knowledge  at  the  time  he  paid  the  second  installment, 
on  September  30,  1867. 

Upon  these  facts,  both  cases  were  reserved  for  the 
advice  of  the  supreme  court  of  errors. 

fll  B.  Harrison^  for.the  plaintiff. 
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Starr  v.  Pease,  8  Conn.  541 ;  Pratt  v.  Allen,  13  Id. 
119 ;  Northern  R.  R.  Co.  v.  MiUer,  10  Barb.  (if.  T.) 
260 ;  Buffalo,  &c.  R.  R.  Co.  v.  Dudley,  14  JST.  T.  336 ; 
Re  Oliver  Lee's  Bank,  21  Id.  20,  21 ;  Meadow  Dam  Co. 
7).  Gray,  30  Me.  649  ;  Agricultural  Branch  R.  R.  Co.  t). 
Winchester,  13  Allen  {Mass.)  39 ;  Pacific  R.  R.  Co.  v. 
Renshaw,  18  Mo.  210 ;  Midland  R.  Co.  v.  Gordon,  16 
Mees.  <fe  TF:  804;  Ang.  &  A.  on  Corp.  ch.  2,  §7; 
Oen.  Stat  J  tit.  7,  ch.  7,  §  443,  et  seq. ;  ch.  6,  §  240; 
Schenectady,  &c.  Plank  Road  Co.  v.  Thatcher,  11  If. 
T.  102 ;  Burlington,  &c.  R.  R.  Co.  v.  White,  5  loway 
409  ;  Sparrow  v.  Evansville,  &c.  R.  R.  Co.,  7  Ind.  369 ; 
Barrett  v.  Alton,  &c.  R.  R.  Co.,  13  III.  504. 

Wright  &  Watrous^  for  the  defendants. 
1.  The  plaintiffs  can  not  prevail  against  the  defend- 
ants, because  the  whole  capital  of  five  hundred  thousand 
dollars  required  by  the  charter  had  not  been  sub- 
scribed when  the  installments  sought  to  be  recovered 
were  laid ;  nor  has  the  same  since  been  subscribed. 
Om.  Stat.  487,  §  12 ;  170,  §  393,  et  seq.;  141 ;  Ang. 
&  A.  on  Corp.  §§  110,  556 ;  Redfield  on  Railway Sy 
ch.  4,  §  1,  p.  18 ;  ch.  3,  §  3,  p.  65 ;  Anderson  v.  New- 
castle, &c.  R.  R.  Co.,  12  Ind.  376;  Matty  t?.  North- 
western Virginia  R.  R.  Co.,  16  Md.  422 ;  Redfield  on 
Railway  Sy  ch.  4,  §  1,  p.  18,  (2,)  (6.)  Walker  v.  Dev- 
ereaux,  4  Paige  {If.  Y.)  239 ;  Hartford,  &c.  R.  R.  Co. 
V.  Kennedy,  12  Conn.  499 ;  Shurtz  «.  Schoolcraft,  &c. 
R.  R.  Co.,  9  Mich.  272 ;  Salem  Mill  Dam  Co.  v.  Ropes, 
6  Pick.  {Mass.)  23 ;  S.  C,  9  Id.  187 ;  Stoneham  Branch 
R.  R.  Co.  V.  Gould,  2  Gray  {Mass.)  277;  Troy,  &c. 
R.  R.  Co.  V.  Newton,  8  Id.  596,  602,  603 ;  New  Hamp- 
shire Central  R.  R.  Co.  v.  Johnson,  10  iT.  IT.  390,  407 ; 
Cabot,  &c.  Bridge  Co.  v.  Chapin,  6  Cush.  {Mass.)  52  j 
Lewey's  Island  R.  R.  Co.  v.  Bolton,  48  Me.  455 ;  Old- 
town,  &c.  R.  R.  Co.  V.  Veazie,  39  Id.  571 ;  Penobscot 
R.  R.  Co.  V.  White,  41  Id.  512 ;  Peoples'  Ferry  Co.  v. 
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Balch,  8  Gray  {Mass.)  303,  311 ;  Atlantic  Cotton  Mills 
V.  Abbott,  9  CtLsh,  (Mass.)  423,  426 ;  Redfield  on  Rail- 
ways,  ch.  4,  §  1,  p.  18,  (2,)  note  3 ;  ch.  9,  §  5,  p.  51,  et 
seq.;  ch.  7,  §  1,  p.  30,  (1) ;  Nutter  v.  Lexington,  &c.  R. 
K.  Co.,  6  Gray  {Mass.)  88;  Central  Turnpike  Co  v. 
Valentine,  10  Pick.  {Mass.)  142 ;  Lexington,  &c.  R.  R. 
Co.  V.  Chandler,  13  Mete.  {Mais.)  311 ;  White  Moun- 
tains R.  R.  Co.  V.  Eastman,  34  N.  H.  145  ;  Schenectady 
&c.  Plank  Road  Co.  tJ.  Thacher,  11  N.  Y.  (1  Kern.) 
107;  Any.  &  A.  on  Corp.  %  543;  Mann  v.  Cook,  20 
Conn.  178 ;  Brown  v.  Illius,  27  Id.  84 ;  New  York,  &c. 
R.  R.  Co.  V.  Ketchum,  Id.  170 ;  Ang.  &  A.  on  Corp. 
%  542 ;  Danbury,  &c.  R.  R.  Co.  «.  Wilson,  22  Conn. 
449 ;  Lane  v.  Brainerd,  30  Id.  565 ;  Marlborough  Manuf . 
Co.  V.  Smith,  2  Id.  579 ;  Hepburn  v.  Griswold,  8  Wall. 
607 ;  Contoocook  Valley  R.  R.  t?.  Baker,  32  N.  H.  369- 
372 ;  Redfield  on  Railways^  ch.  9,  §  51,  (3) ;  Wontner 
V.  Shairp,  4  Man.  O.  &  8.  404,  441 ;  Pritchford  v. 
Davis,  6  Mees.  <6  TT.  2 ;  Howbeach  Coal  Co.  v.  Teague, 
5  Hurl.  &  N.  151 ;  McCuUy  t?.  Pittsburgh,  &c.  R. 
R.  Co.,  32  Pa.  St.  25,  31,  32 ;  Pittsburgh,  &c.  R.  R. 
Co.  t).  Graham,  36  Id.  77 ;  Commonwealth  v.  Cullen, 
13  Id.  133, 141-144. 

2.  Any  change  or  alteration  of  the  charter  after 
subscription  to  the  stock,  which  fundamentally  varies 
the  character,*  structure,  or  purposes  of  the  corpora- 
tion, or  the  manner  of  accomplishing  those  purposes, 
is  a  change  in  the  contract  of  subscription,  which 
releases  the  subscriber  from  his  obligation  to  take  and 
pay  for  the  stock  subscribed  for,  notwithstanding  a 
reservation  of  power  to  alter  or  amend  the  charter. 
Hamilton  Mut.  Ins.  Co.  v.  Hobard,  2  Gray  {Mass.) 
648 ;  Oldtown,  &c.  R.  R.  Co.  t?.  Veazie,  39  Me.  571, 
581 ;  Commonwealth  v.  Essex  Co.,  13  Gray  {Mass.) 
263 ;  Allen  v.  McKeen,  1  Sumn.  276 ;  Ang.  &  A.  on 
Corp.  §  767,  536,  637,  541 ;  Thompson  «.  Guion,  5  Jones 
Eq.  113;  McCray  v.  Junction  R.  R.  Co.,  9  Ind.  358; 
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Marietta,  &c.  R.  R.  Co.  v.  Elliott,  10  Ohio  St.  67,  62 ; 
Barnes  v.  Smith,  10  If.  Y.  550  ;  Troy,  &c.  R.  R.  Co.  v. 
Kerr,  17  Barb.  {N.  Y.)  604 ;  Kenosha,  &c.  R.  R.  Co.  v. 
Marsh,  17  Wis.  143 ;  Sage  v.  Dillard,  15  B.  Monr. 
{Ky.)  341,  348-360;  Booe  v.  Junction  R.  R.  Co.,  10 
Ind.  93;  Zabriskie  v.  Hackensack,  &c.  R.  R.  Co.,  18 
N.  J.  Eq.  178 ;  Delaware  R.  R.  Co.  -o.  Thorp,  5  Del. 
454 ;  Woodruff  t?.  Stat^,  3  ArJc.  285 ;  Herrick  v.  Ran- 
dolph, 13  Vt.  525 ;  Everhart  v.  Westchester,  &c.  R.  R. 
Co.,  28  Pa.  St.  339,  352,  353 ;  Hartford,  &c.  R.  R. 
Co.  V.  Croswell,  5  Hill,  {N.  Y.)  383 ;  Dartmouth  Col- 
lege V.  Woodward,  4  WJieat  518 ;  Sheriff  v.  Lowndes, 
16  Md.  357 ;  Norris  t>.  Abingdon  Academy,  7  Oill  & 
Johns.  {Md.)  7  ;  University  of  Maryland  v.  Williams, 
9  Id.  366,  413 ;  Yarmouth  v.  North  Yarmouth,  34  Id. 
411 ;  Trustees  of  New  Gloucester  School  Fund  7). 
Bradbury,  11  Id.  118;  Louisville  v.  University  of 
Louisville,  15  B.  Monr.  {Ky.)  667 ;  Commonwealth  v. 
Cullen,  13  Pa.  St.  133 ;  Brown  v.  Hummel,  6  Id. 
86 ;  Ellis  v.  MarshaU,  2  Mass.  277. 

Carpenter,  J. — ^The  plaintiffs  were  incorporated 
with  a  capital  of  five  hundred  thousand  dollars,  with 
power  to  call  a  meeting  of  the  stockholders  to  choose 
directors  and  perfect  the  organization  of  the  company, 
whenever  the  sum  of  one  hundred  thousand  dollars 
should  be  subscribed  to  the  capital  stock.  The  sum  of 
two  hundred  and  sixteen  thousand  seven  hundred 
dollars  was  subscribed,  when  the  first  meeting  of  the 
stockholders  was  held,  and  directors  chosen.  Subse- 
quently the  city  of  New  Haven  having  received  author- 
ity so  to  do,  subscribed  the  sum  of  two  hundred  thousand 
dollars  more.  No  other  subscriptions  were  ever  made, 
leaving  the  sum  of  eighty-three  thousand  three  hundred 
dollars  unsubscribed  for.  The  directors  thereupon  pro- 
ceeded to  call  in  the  capital  stock  thus  subscribed,  and 
to  commence  the  construction  of  the  proposed  railway. 
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The  defendant  Chapman  subscribed  for  two  shares 
of  said  stock ;  and  the  defendant  Barker  for  three 
shares.  Each  of  the  defendants  paid  two  installments 
of  ten  per  cent,  each,  leaving  the  remaining  eighty  per 
cent,  due  and  unpaid.  These  actions  are  brought  to 
recover  the  balance,  with  interest. 

The  first  ground  of  defense  is  that  the  whole  capital 
of  five  hundred  thousand  dollars  has  not  been  sub- 
scribed for. 

There  can  be  no  doubt  that  the  policy  of  the  state, 
up  to  comparatively  a  recent  period,  has  been,  in  cor- 
porations of  this  character,  to  require  that  an  adequate 
cash  capital  for  the  undertaking  should  be  furnished, 
before  corporations  should  be  permitted  to  exercise  their 
corporate  functions.  Hence,  in  most  of  the  charters 
hitherto  granted,  there  is  no  authority  for  the  stock- 
holders to  meet  and  choose  directors  before  all  the 
stock  is  subscribed.  But  in  the  charter  before  us 
there  is  a  provision  which  seems  to  indicate  the  inau- 
gui-ation  of  a  different  policy.  That  provision  is  as 
follows :  "  The  persons  named  in  the  first  section  here- 
of, or  a  majority  of  them,  are  hereby  authorized  to  call 
the  first  meeting  of  the  stockholders  of  said  corpora- 
tion, in  such  way,  and  at  such  time  and  place,  as  they 
may  appoint,  whenever  one  hundred  thousand  dollars 
or  more  of  the  capital  stock  of  said  corporation  shall 
have  been  subscribed  for,  to  choose  directors  and  per- 
fect the  organization  of  said  corporation."  Priv. 
Acts,  vol.  6,  p.  653,  §  4. 

To  what  extent  the  legislature  intended  to  change 
their  antecedent  policy,  is  really  the  question  involved. 
The  defendants  contend  that  they  only  intended, 
after  a  certain  amount  of  the  capital  stock  should 
have  been  subscribed,  to  transfer  the  superintendence 
of  further  subscriptions  to  the  stock  from  the  corpo- 
rators to  the  directors ;  and  that  it  was  the  duty  of  the 
directors  to  fill  up  the  stock,  before  they  could  law- 
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fully  proceed  with  the  business  for  which  the  corpora- 
tion was  created.  The  plaintiffs,  on  the  other  hand, 
contend  that  the  change  contemplated  was  much  more 
radical, — that  tliey  intended  not  only  to  authorize  a 
meeting  for  the  choice  of  directors,  but  that  the  cor- 
poration should  at  once  possess  all  its  powers  and 
franchises,  and  might  immediately  proceed  with  the 
construction  of  its  road. 

The  language  of  the  charter  sejBms  to  import  much 
more  than  the  defendants  claim.  The  phrase,  "to 
choose  directors  and  perfect  the  organization  of  said 
corporation,"  in  its  grammatical  construction,  obvi- 
ously relates  to  the  meeting  of  the  stockholders.  If 
interpreted  according  to  its  grammatical  construction, 
therefore,  it  was  for  that  meeting  to  perfect  the  organ- 
ization, as  weU  as  to  choose  directors.  We  can  hardly 
suppose  that  the  legislature  intended  that  that  meeting 
should  then  and  there  fill  up  the  stock,  much  less  can 
we  suppose  that  they  intended  that  the  meeting  should 
continue  in  session,  or  otherwise  prolong  its  existence 
for  that  purpose.  We  all  know  that  such  a  course 
would  have  been  impracticable.  If  the  language  used, 
therefore,  is  to  be  taken  in  its  ordinary  grammatical 
sense,  we  think  it  quite  clear  that  they  could  not  have 
intended,  by  "perfecting  the  organization,"  the  filling 
up  of  the  capital  stock. 

If  the  legislature  intended  that  the  directors,  when 
chosen,  should  perfect  the  organization  by  procuring 
the  balance  of  the  stock  to  be  subscribed  for,  they  were 
certainly  unfortunate  in  the  choice  of  language  to  ex- 
press that  intention.  If  the  words,  "  perfect  the  organ- 
ization," relate  to  the  directors  at  all,  it  seems  reason- 
able to  interpret  them  as  referring  to  the  duty'  of  the 
directors  to  choose  a  president,  and  to  make  and  pre- 
scribe by-laws;  or  to  their  power  to  choose  a  clerk 
and  treasurer  and  other  officers ;  for  these  are  duties 
and  powers  usually  performed  and  exercised  by  direct- 
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ors ;  and  perhaps  we  could,  without  doing  violence  to 
the  language  used,  give  these  words  that  meaning. 
While  it  is  only  by  a  forced  and  unnatural  construc- 
tion, that  we  can  limit  and  apply  them  simply  to  the 
matter  of  procuring  further  subscriptions  to  the  stock. 

We  see  no  difficulty,  however,  in  interpreting  them 
as  referring  to  the  stockholders'  meeting.  If  so  inter- 
preted, they  may  mean  substantially  the  same  thing 
as  choosing  directors,  embracing  such  matters  as  are 
incidental  to  and  implied  from  the  power  to  choose 
directors,  such  as  appointing  a  chairman,  clerk,  and 
tellers,  and  prescribing  rules  and  regulations  for  gov- 
erning their  proceedings,  and  the  like.  Or  they  may, 
and  more  properly  perhaps,  refer  to  the  appointment 
of  such  officers  as  are  not  by  law  required  to  be 
chosen  by  the  directors,  such  as  the  vice-presidents,  an 
executive  committee,  a  clerk  or  secretary,  a  treasurer, 
agents,  and  other  officers.  It  is  true  some,  and  perhaps 
all  of  these,  may  be  chosen  by  the  directors.  The  stat- 
ute authorizes  them  to  choose  a  clerk  and  treasurer, 
but  it  is  not  imperative,  as  in  the  case  of  the  president. 
See  Oen.  Siat.,  p.  181,  §  444.  There  is  certainly  some 
room  for  the  inference  that  all  these  officers  may  be 
chosen  by  the  stockholders.  If  so,  the  words  under 
consideration  may  properly  apply  to  such  proceed- 
ings. 

The  word  "organize,"  as  used  in  railroad  and 
other  charters,  ordinarily  signifies  the  choice  and  qual- 
ification of  all  necessary  officers  for  the  transaction  of 
the  business  of  the  corporation.  This  is  usually  done 
after  all  the  capital  stock  has  been  subscribed  for.  I 
have  been  unable  to  find  any  case  in  which  it  neces- 
sarily includes  in  its  meaning  the  procuring  of  sub- 
scriptions to  the  capital  stock;  but  I  do  find  cases 
where  manifestly  it  is  not  used  in  any  such  sense. 
The  corporators  of  the  Boston,  Hartford,  &  Erie  Rail- 
road Company  were  authorized  to  or ff anise  the  com* 
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pany  when  one-half  the  stock  required  should  be  sub- 
scribed. Priv.  Acts,  vol.  5,  p.  543.  See  also  Act 
amending  the  charter  of  the  Fairfield  County  Railroad 
Company,  vol.  4,  p.  887. 

Again,  if  the  construction  contended  for  by  the  de- 
fendants is  the  correct  one,  what  is  gained  by  this  un- 
usual and  extraordinary  provision  %  Can  it  be  claimed 
that  the  directors,  after  a  partial  organization,  will  be 
more  successful  in  obtaining  subscriptions  than  the 
corporators  were  before  ?  According  to  their  construc- 
tion, the  corporation  can  not  exist,  no  corporate  act 
can  be  done,  the  object  of  its  creation  can  not  be  ac- 
complished, the  enterprise  contemplated  can  not  be 
commenced  even,  untU  the  whole  stock  is  subscribed 
for.  The  practical  operation  of  this  section,  as  thus 
construed,  would  be  simply  to  take  from  one  set  of 
men  the  burden  of  procuring  subscriptions,  and  impose 
it  upon  another.  Or,  quite  likely,  it  would  be  taking 
it  from  one  set  of  men  as  corporators,  and  imposing  it 
upon  the  same  men  as  directors.  In  all  this  we 
discover  nothing  gained  either  to  the  corporation  or 
the  public. 

On  the  other  hand,  considering  the  difficulty  of  pro- 
curing, in  the  first  instance,  the  necessary  means  for 
the  construction  of  railroads,  combined  with  the  ne- 
cessity and  iniportance  of  their  construction,  in  order 
that  the  resources  of  the  various  sections  of  the  state 
may  be  more  fully  developed,  we  can  discover  a  motive 
which  may  have  induced  the  legislature  to  change,  to 
some  extent,  their  policy  in  this  respect,  and  to  au- 
thorize the  promoters  of  such  enterprises  to  commence 
their  corporate  existence,  and  the  exercise  of  the 
powers  and  franchises  conferred  upon  them,  with  only 
a  part  of  the  capital  stock  required  subscribed  for. 

That  this  must  have  been  the  intention  of  the  legis- 
lature, will  appear  more  clearly  from  a  comparison  of 
the  last    clause  of   section  4  with  other   provisions 
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in  the  charter.  ^ '  And  whenever  said  corporation  shall 
have  been  so  organized,  it  may  proceed  to  commence 
the  construction  of  the  railroad  hereinafter  specified." 
How  organized  \  The  defendants  say,  with  the  capital 
stock  all  subscribed  for.  If  so,  what  necessity  for  this 
provision  at  all  \  Section  6  provides  as  follows : 
"Said  corporation  is  hereby  authorized  and  empow- 
ered to  locate,  construct,  and  finally  complete,  a  single, 
double,  or  treble  railroad  or  way,"  &c.,  from  New  Ha- 
ven to  Derby. 

Here,  then,  is  authority  full  and  ample,  which  ren- 
ders the  last  clause  of  section  4  nugatory.  Now,  if  we 
are  to  construe  this  charter  so  as  to  give  effect  to  all  its 
provisions,  we  must  reject  this  construction.  More- 
over, the  language  of  this  4th  section  is  peculiar.  It  is 
not  that  the  corporation  may  proceed  from  its  organi- 
zation to  the  construction  of  its  railroad,  but  it  is  that 
it  may  proceed  to  commence  the  construction.  This  is 
a  strong  indication  that  the  legislature  intended  that 
the  work  might  be  commenced  with  a  limited  capital, 
and  continued  subsequently,  as  the  corporation  might 
obtain  the  necessary  means.  We  say  nothing,  of 
course,  as  to  the  expediency  of  such  a  policy.  That 
was  a  question  entirely  for  the  legislature.  Our  duty 
is  to  ascertain  what  they  intended,  and  to  give  effect  to 
that  intention. 

A  question  may  arise  in  respect  to  some  of  these 
charters,  more  properly,  perhaps,  in  a  court  of  equity, 
whether  the  corporation  should  be  permitted  to  go  for- 
ward and  expend  the  money  subscribed,  when  it  is 
manifest  that  the  work  can  not  be  completed,  and  that 
the  money  expended  will  be  lost.  No  such  question 
arises  in  the  present  case.  More  than  four-fifths  of  the 
stock  required  was  actually  subscribed  for,  and  the 
work  has  been  carried  forward  nearly,  or  quite,  to 
completion. 

We  are  satisfied,  therefore,  that  these  proceedings 
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of  the  corporation  were  not  illegal,  and  that  this  branch 
of  the  defense  can  not  be  sustained. 

The  defendants  farther  claim  that  the  Act  of  1867, 
authorizing  the  city  of  New  Haven  to  subscribe  for 
two  thousand  shares  of  the  stock,  and  the  proceedings  of 
the  city  and  the  plaintiffs  under  said  Act,  operate  to 
discharge  the  defendants  from  the  obligation  of  their 
contracts. 

The  Act  authorizing  said  subscription  provides  that 
the  mayor  of  said  city,  and  one  of  the  aldermen  to  be 
designated  by  the  common  council,  shall  each  be,  by 
virtue  of  his  office,  and  while  said  city  shall  continue 
to  be  a  stockholder,  a  director  in  the  railroad  company ; 
and  that  said  city  shall  be  entitled  to  one  vote  only  for 
every  four  shares  of  stock  by  it  owned.  In  every 
other  respect  the  stock  held  by  the  city  is  held  upon 
the  same  terms  and  conditions  as  that  held  by  other 
stockholders. 

Before  discussing  the  legal  questions  involved  in 
this  part  of  the  case,  it  may  be  well  to  consider  briefly 
what  effect  these  proceedings  have,  or  have  had,  upon 
the  rights  and  interests  of  the  defendants.  Are  they 
prejudicial,  or  otherwise  ?  It  is  not  found  that  either 
of  the  defendants  has  thereby  sustained  any  actual 
pecuniary  damage.  In  looking  at  the  case  as  stated, 
we  think  it  will  be  found  that  the  whole  injury  con- 
sists in  the  fact  that  the  defendants  are  deprived  of 
the  privilege  of  voting  for  two  of  the  directors.  The 
statute  requires  that  there  shall  be  not  less  than  nine 
directors ;  there  may  be  more,  at  the  discretion  of  the 
stockholders.  The  stockholders  therefore  elect  seven 
out  of  the  nine  directors,  and  are  deprived  of  the  pri- 
vilege of  voting  for  the  other  two.  On  the  other  hand, 
the  city  is  prohibited  from  voting  on  three-fourths  of 
its  stock.  In  consideration  of  the  privilege  of  electing 
two  directors,  the  city  agrees  that,  in  all  meetings  of 
the  stockholders,  it  will  cast  but  five  hundred  votes, 
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instead  of  two  thousand.  The  whole  number  of  shares 
subscribed  is  four  thousand  one  hundred  and  sixty- 
seven.  The  city  subscribed  two  thousand.  The  bal- 
ance, much  of  it  at  least,  is  probably  owned  in  small 
sums,  and  by  individuals  who  take  little  interest  iq 
attending  the  meetings  of  the  stockholders.  Thus  it 
will  be  readily  seen  that  the  city,  if  entitled  to  one 
vote  on  each  share  of  its  stock,  could  exercise  a  con- 
trolling influence  in  all  the  meetings  of  the  corporation, 
and  would,  if  so  disposed,  elect  the  whole  board  of 
directors.  To  avoid  this,  the  provision  under  consider- 
ation was  adopted.  The  practical  effect  of  it  is  to  give 
to  fifteen  hundred  shares,  being  more  than  one-third 
of  the  entire  stock,  two-ninths  of  the  directors  abso- 
lutely, at  the  same  time  depriving  it  of  all  voting  power 
in  the  meetings  of  the  stockholders.  We  can  not  say 
that  this  is  unreasonable.  It  is  manifestly  for  the  ad- 
vantage of  the  corporation  that  its  affairs  should  not  be 
virtually  controlled  by  the  city.  On  the  other  hand, 
it  is  just  that  the  city  should  have  a  voice  in  its  man- 
agement. The  arrangement  seems  to  us  just  and  reason- 
able, and,  on  the  whole,  beneficial,  rather  than  pre- 
judicial, to  the  defendants. 

The  ground  of  this  objection  is  that  the  defendants, 
by  their  •  contracts  of  subscription,  acquired  certain 
rights  and  privileges,  of  which  they  have  been  divested 
by  the  amendments  to  the  charter.  The  con- 
tract entitled  each  defendant  to  the  number  of 
shares  subscribed  for  by  him,  and  obligated  him  to  pay 
to  the  corporation  the  par  value  of  the  stock.  It  also 
contained  an  agreement,  by  implication  at  least,  that 
the  money  thus  received  should  be  expended  in  carry- 
ing forward  the  business  for  which  the  corporation 
was  created.  The  subscription  was  also  upon  the 
terms  and  conditions  contained  in  the  charter.  We 
may  therefore  say  that  the  contract  contained  an  agree- 
ment, that  the  defendant  should  have  all  the  rights 
IT.— 2 
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and  privileges  conferred  upon  him,  as  a  stockholder, 
by  the  charter,  as  it  then  was,  and  until  those  rights 
were  changed  or  modified,  by  his  consent,  or  by  law- 
ful authority.  One  of  the  conditions  of  the  charter, 
and  also  of  the  general  law  of  the  state  under  which  it 
was  granted,  was  that  it  might  be  altered,  amended,  or 
repealed,  at  the  pleasure  of  the  General  Assembly. 
That,  too,  was  an  element  in  the  contract,  by  which  the 
defendant  agreed  in  advance  to  any  reasonable  altera- 
tion which  the  legislature  might  lawfully  make.  The 
power  thus  reserved  is  in  terms  absolute ;  yet  it  is  not 
an  unlimited  power.  Like  all  other  legislative  powers, 
it  is  subject  to  this  important  limitation,  viz.,  it  shall 
not  be  so  exercised  as  to  impair  the  obligation  of  a  con- 
tract, or  to  destroy  vested  rights. 

The  acts  of  the  corporation,  in  accepting  the  amend- 
ment to  the  charter,  and  in  permitting  the  city  to  sub- 
scribe for  the  stock  upon  the  terms  contained  in  the 
amendment,  deprived  the  defendants  of  the  privilege 
of  voting  for  two  of  the  directors.  The  defendants  say 
that  the  destruction  of  this  right  absolved  them  from 
all  obligation  to  pay  for  their  stock.  Whether  it  does 
or  not  is  the  question  we  are  now  to  consider. 

Some  amendments,  or  laws,  affecting  corporations, 
are  binding  with  or  without  their  assent'.  Others 
bind  the  corporation  and  every  member  thereof,  if 
assented  to  by  a  majority  of.  the  stockholders.  And 
others  are  not  binding  upon  non-consenting  members, 
although  assented  to  by  the  majority.  All  general 
laws,  and  mere  matters  of  police  regulation,  are  em- 
braced in  the  first  class.  Additional  powers,  duties, 
and  privileges,  which  do  not  change  essentially  the 
nature  and  character  of  the  corporation,  or  the  purpose 
for  which  it  was  created,  and  have  for  their  object  the 
promotion  of  the  enterprise  originally  contemplated, 
fall  within  the  second  class.  All  amendments  which 
work  a  I'adical  change  in  the  nature  and  character  of  a 
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corporation,  or  the  purpose  for  which  it  was  created, 
are  within  the  third  class. 

It  is  not  easy  to  establish  a  general  rule  by  which  it 
may  be  seen  at  a  glance  to  which  class  any  given  case 
belongs.  Each  case  must  in  a  measure  depend  upon 
its  own  circumstances.  A  careful  examination  of  the 
case  before  us,  and  the  authorities  bearing  upon  the 
question,  has  led  us  to  the  conclusion  that  it  belongs 
to  the  second  class,  and  that  the  amendinent  is  binding 
upon  every  member  of  the  corporation. 

Tliere  is  no  change  in  the  character  of  the  corpora- 
tion. It  is  a  railroad  company  still,  relating  to  an  im- 
portant public  improvement.  The  object  of  its  crea- 
tion, the  construction  and  operation  of  a  railway  from 
New  Haven  to  Derby,  remains  precisely  the  same. 
There  is  some  change  in  the  mode  of  appointing  the 
board  of  directors ;  but  that*  change  is  not  a  radical 
one,  nor  is  it,  under  the  circumstances,  an  unreason- 
able one.  So  far  from  working  an  injury  to  the  de- 
fendants, it  is,  as  we  have  already  seen,  a  benefit  to 
them.  The  directors  are  elected  by  the  stockholders, 
and  every  one  has  a  voice  in  the  election.  No  one  has 
an  undue  advantage  over  the  others,  and  the  rights  of 
all  are  carefully  guarded.  The  object  of  the  amend- 
ment was  not  to  obstruct,  hinder,  or  change,  but  to 
facilitate,  the  enterprise  in  which  all  were  engaged ; 
and,  so  far  as  we  can  see,  it  has  had  the  designed  effect. 
It  is  not  an  attempt  on  the  part  of  the  legislature  to 
control  the  organization,  or  to  place  it  in  the  power  of 
one  or  more  of  the  stockholders  to  elect  all,  or  a  ma- 
jority, of  the  directors ;  but,  on  the  contrary,  the  de- 
sign was  to  prevent  that  result.  The  matter  of  voting 
and  the  mode  of  electing  officers,  are  usually  provided 
for  in  the  charter.  The  legislature  may,  in  the  first 
instance  certainly,  impose  such  terms  and  restrictions 
as  may  be  thought  best.  The  powers  reserved  will 
authorize  subsequent  legislation  upon  the  same  subject, 
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SO  long  as  the  owners  of  the  stock  retain  the  control  of 
the  corporation,  and  are  all  placed  upon  equal  and  fair 
terms. 

The  rights,  therefore,  of  which  these  defendants 
have  been  deprived,  are  rights  which  they  held  subject 
to  such  reasonable  changes  and  regulations  as  the  leg- 
islature might  make,  with  the  assent  of  the  corporation ; 
and  they  are  not  thereby  absolved  from  their  obliga- 
tion to  pay  for  their  stock. 

The  decided  cases  on  this  subject  will  abundantly 
sustain  our  position.  A  few  only  of  the  many  cases 
cited  will  be  referred  to.  And  first  two  or  three  of  the 
strongest  cases  relied  upon  by  the  defendants. 

Hartford,  &c.  E.  R.  Co.  v.  Croswell,  5  Hill  {If.  F.) 
383.  That  was  an  action  against  a  subscriber  to  re- 
cover certain  installments  upon  his  stock.  After  the 
installments  became  due,  the  charter  was  altered,  by 
authorizing  the  company,  in  addition  to  the  powers 
originally  granted,  to  purchase  certain  steamboats  to 
be  used  in  connection  with  its  road,  not  exceeding  in 
amount  the  sum  of  two  hundred  thousand  dollars.  It 
was  held  that  neither  the  board  of  directors,  nor  a  ma- 
jority of  the  stockholders,  could  sanction  the  altera- 
tion so  as  to  bind  the  defendant  without  his  consent. 
In  that  case  there  was  a  diversion  of  the  funds  from 
the  purpose  originally  contemplated.  Here  there  is  no 
8uch  diversion.  But  even  the  authority  of  that  case  is 
considerably  shaken  by  later  cases  cited  below. 

Troy,  &c.  R.  R.  Co.  v.  Kerr,  17  Barb.  (iT.  Y.)  581. 
The  company  was  incorporated  with  a  capital  of  one 
million  five  hundred  thousand  dollars.  After  the  de- 
fendant subscribed  to  the  stock,  the  articles  of  associa- 
tion were  amended  under  a  general  law,  by  which  the 
capital  was  reduced  to  three  hundred  and  twenty- 
five  thousand  dollars,  and  the  contemplated  road  was 
materially  shortened.  The  defendant  refused  paj'^ment 
of  calls  upon  his  stock,  and,  in  an  action  brought  to 
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recover  them,  it  was  held  that  the  plaintiffs  were  enti- 
tled to  recover.  There  were  other  questions  in  the 
case. '  The  presiding  judge,  who  gave  the  opinion  of 
the  court,  doubted  upon  this  point,  but  seems  to  have 
acquiesced  in  the  decision,  partly  upon  the  ground 
that  there  was  evidence  tending  to  show  that  the  de- 
fendant assented  to  the  charge.  But  a  majority  of  the 
court  were  of  the  opinion  that  there  was  no  such  radical 
change  of  the  plan  and  business  of  the  corporation,  as 
exonerated  the  defendant.  The  presiding  judge  in  the 
course  of  his  opinion  says :  '' Admitting  that  an  altera- 
tion may  discharge  the  obligation,  was  not  this  one 
incidental  to  the  undertaking,  and  to  which  the  stock- 
holder must  be  considered  impliedly  to  assent  \  and  if 
not,  was  it  so  material  as  to  be  a  ground  of  defense  ? " 
That  case  is  in  reality  an  authority  against  the  defend- 
ants. The  court  seems  to  have  gone  further  than  we 
are  required  to  go  in  the  present  case,  as  the  alteration 
in  that  case  was  much  more  radical  than  in  this. 

Sage  7),  Dillard,  16  B.  Monr.  [Ky.)  340.  The  cor- 
poration in  that  case  was  established  purely  for  char- 
itable purposes,  and  depended  for  its  funds  mainly 
upon  voluntary  contributions.  The  legislature  from 
time  to  time  authorized  an  increase  in  the  number  of 
corporators,  and  finally  increased  them  arbitrarily,  by 
appointing  sixteen  new  corporators  by  name.  The 
corporation  refused  to  accept  the  amendment.  The 
court  held  that  the  act  of  the  legislature  was  inopera- 
tive. That  case  differs  from  this  in  two  important 
particulars.  First,  in  that  case  the  amendment  was 
rejected  by  the  corporation ;  in  this  it  was  accepted. 
Secondly,  that  was  an  attempt  by  the  legislature  to 
have  a  voice  in  the  management  of  funds  contributed 
for  charitable  purposes,  against  the  will  of  the  persons 
to  whom  their  management  had  been  intrusted  by  the 
donors,  and,  presumptively,  perhaps,  against  the  will 
of  the  donors  themselves.    They  had  vested  in  the  old 
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corporators  the  control  of  these  funds.  The  action  of 
the  legislature  was  a  manifest  infringement  of  that 
right.     Nothing  of  that  kind  appears  in  this  case.* 

We  have  no  occasion,  at  this  time,  to  enter  npon 
the  discussion  of  the  difference  between  an  eleemosy- 
nary corporation,  and  a  corporation  for  the  prosecution 
of  an  enterprise  involving  public  interests.  It  certainly 
seems  reasonable  that  the  power  of  the  legislature  to 
legislate  in  respect  to  the  latter,  should  be  more  exten- 
sive than  in  respect  to  the  former.  The  case  of  Ff ooks 
V.  London,  &c.  R.  Co.,  19  Eng.  L.  &  Eq.  7,  maintains 
this  proposition :  '^The  rule  that  the  majority  can  npl 
bind  the  minority  in  a  joint  stock  company,  as  to  acts 
not  contemplated  by  the  common  contract,  has  not 
been  applied  to  corporate  companies  for  a  public  un- 
dertaking, involving  public  interests  and  duties,  under 
the  sanction  of  parliament."  Whether  we  should  go  so 
far,  if  the  question  was  directly  before  us,  we  need  not 
now  say.  We  quote  the  case  as  showing  that  we  are 
not  going  beyond  the  limits  of  the  law  elsewhere. 

In  the  case  of  Buffalo,  &c.  R.  R.  Co.  d.  Dudley,  14 
N.  T.  336,  it  was  expressly  held  that  ''An  alteration 
by  the  legislature  of  the  company' s  charter,  in  pursu- 
ance of  powers  reserved,  by  changing  its  name,  increas- 
ing its  capital,  and  extending  its  road,  does  not  dis- 
charge the  defendant  from  liability  on  his  subscription  ; 
and  this,  whether  such  alteration  is  beneficial  to  the 
defendant  or  not,  the  alteration  having  been  duly  made, 
and  without  any  fraud  on  the  part  of  the  company." 
See,  also,  Schenectady,  &c.  Plank  Road  Co.  t?. 
Thatcher,   11  N.  Y.  102. 

• 

Seymour,  J.,  did  not  sit. 
Others  concurred. 
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MILLER  X.  THE  STATE  OP  ISTEW  YORK. 

16  WaJlcux,  478. 

Supreme  Court  of  the  United  States  ;  December  Terrriy 

1872. 

Incorporation.  Alteration  of  charter.  The  power  to  alter,  modify^ 
or  repeal  an  act  of  incorporation  may  be  reserved  to  the  state  by  a 
general  law  applicable  to  all  acts  of  incorporation,  or  to  certain 
classes  of  such  acts,  as  well  as  by  an  express  reservation  in  any  par- 
ticalar  charter ;  and  the  reserved  power  may  be  exercised  whenever 
it  appears  that  the  act  of  incorporation  is  one  which  falls  within 
the  reservation,  and  that  the  charter  was  granted  subsequent  to  the 
passage  of  the  general  law,  even  though  the  charter  contains  no 
such  condition,  nor  any  allusion  to  such  a  reservation. 

A  section  of  a  state  constitution  provided  that  '*  corporations  may  be 
formed  under  general  laws,  but  shall  not  be  created  by  special  act,'' 
except  in  certain  cases;  and  that  '*all  general  laws  and  special 
acts,  passed  pursuant  to  this  section,  may  be  altered  from  time  to 
time  or  repealed."  A  statute,  passed  at  a  later  date,  enacted  that 
**  the  charter  of  every  corporation  that  shall  be  hereafter  granted 
by  the  legislature  shall  be  subject  to  alteration,  suspension,  and 
repeal,  in  the  discretion  of  the  legislature."  While  these  provisions 
were  in  force,  a  general  railroad  law  was  passed,  authorizing  the 
formation  of  railway  companies  with  thirteen  directors.  A  rail- 
way  company  having  been  formed  under  this  general  law,  the 
legislature  authorized  a  subscription  to  the  stock  of  the  company 
by  a  certain  city,  and  enacted  tha^  the  city  should  appoint  four  of 
the  thirteen  directors.  Hdd^  that  this  did  not  constitute  a  contract 
which  was  violated  by  a  subsequent  statute  allowing  the  city  to 
elect  seven  of  the  thirteen  directors,  such  a  change  in  the  represen- 
tation of  the  city  having  become  necessary  to  preserve  the  ratio 
that  existed  among  the  subscribers  for  the  stock  at  the  time  when 
the  original  snbscription  was  made.  Nor  could  the  stocKholdera 
other  than  the  city  claim  that  the  right  to  elect  all  the  stockholders 
except  four  had  become  vested  in  them,  in  such  a  manner  that  it 
was  impaired  by  the  statute  referred  to. 
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Error  from  the  supreme  court  of  the  United  States 
to  the  court  of  appeals  of  New  York. 

This  was  an  action  in  the  nature  of  a  quo  warranto 
by  the  attorney  general  of  the  state  of  New  York,  on 
the  relation  of  Powers  and  six  others,  claiming  to  be 
directors  of  the  Rochester  &  Genesee  Valley  Railroad 
Company,  against  Miller  and  eight  others,  claiming  to 
be  directors  of  the  same  company,  elected  under  a 
different  authority.  The  facts  of  the  case  are  fully 
stated  in  the  opinion.  The  supreme  court  of  the  state 
of  New  York,  in  which  the  action  was  brought,  ren- 
dered judgment  for  the  plaintiffs.  From  this  judg- 
ment the  defendants  appealed  to  the  court  of  appeals 
of  New  York,  which  affirmed  the  judgment.  To  review 
the  latter  decision,  the  defendants  sued  out  a  writ  of 
error  from  the  supreme  court  of  the  United  States. 

Theodore  Bacon  and  H.  M.  Selden^  for  the  plaintiffs 
in  error. 

J.  C.  Cochrane^  for  the  defendants  in  error. 

Clifford,  J. — Corporate  franchises,  granted  to 
private  corporations,  if  duly  accepted  by  the  corpora- 
tors, partake  of  the  nature  of  legal  estates,  and  the 
grant  under  such  circumstances,  if  it  be  absolute  in  its 
terms,  and  without  any  condition  or  reservation  im- 
porting a  different  intent,  becomes  a  contract  within 
the  protection  of  that  clause  of  the  Constitution  which 
ordains  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts.  Charters  of  private  corpora- 
tions are  regarded  as  executed  contracts  between  the 
state  and  the  corporators,  and  the  rule  is  well  settled 
that  the  legislature,  if  the  charter  does  not  contain  any 
reservation  or  other  provision  modifying  or  limiting 
the  nature  of  the  contract,  can  not  repeal,  impair,  oi 
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alter  such  a  charter,  against  the  consent  or  without  the 
default  of  the  corporation,  judicially  ascertained  and 
declared.  Subsequent  legislation,  altering  or  modify- 
ing such  a  charter,  where  there  is  no  such  reservation, 
is  plainly  unauthorized,  if  it  is  prejudicial  to  the  rights 
of  the  corporators,  and  was  passed  without  their  assent. 
Where  such  a  provision  is  incorporated  in  the  charter^ 
it  is  clear  that  it  qualifies  the  gi-ant,  and  that  the  sub- 
sequent exercise  of  that  reserved  power  can  not  be  re- 
garded as  an  act  within  the  prohibition  of  the  constitu- 
tion. Pennsylvania  College  Cases,  13  Wall,  213. 
Such  power  also,  that  is  the  power  to  alter,  modify,  or 
repeal  an  act  of  incorporation,  is  frequently  resei-ved 
to  the  state  by  a  general  law  applicable  to  all  acts  of  in- 
corporation, or  to  certain  classes  of  the  same,  as  the 
case  may  be ;  in  which  case  it  is  equally  clear  that  the 
power  may  be  exercised  whenever  it  appears  that  the 
act  of  incorporation  is  one  which  falls  within  the  reser- 
vation, and  that  the  charter  was  granted  subsequent  to 
the  passage  of  the  general  law,  even  though  the  charter 
contains  no  such  condition,  nor  any  allusion  to  such  a 
reservation.  Fletcher  v.  Peck,  6  Cranch^  136 ;  Terret 
"0.  Taylor,  9  Id.  61. 

Matters  of  fact,  though  not  in  dispute,  must  be 
first  ascertained,  in  order  that  the  questions  involved 
in  the  case  may  be  properly  presented  for  decision. 
Briefly  stated,  the  material  facts  are  as  follows,  as 
appears  by  the  finding  of  the  court  of  original  jurisdic- 
tion, and  from  the  concessions  of  the  parties : 

That  the  railroad  company  is  a  corporation  duly 
organized  under  the  general  railroad  act  of  the  state, 
passed  on  AprU  2,  1850,  and  that  the  articles  of  associ- 
ation were,  on  July  10,  of  the  succeeding  year,  filed  in 
the  oflElce  of  the  secretary  of  state ;  that  the  articles  of 
association  provided  for  the  construction  of  a  raUroad 
from  Rochester  to  Portage,  a  distance  of  fifty  miles, 
with  a  capital  of  eight  hundred  thousand  dollars,  to  be 
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divided  into  shares  each  for  one  hundred  dollars,  as 
therein  speciiied;  that  the  stock  subscribed  for  the 
corporation,  paid  and  unpaid,  amounted*  to  nine  thou- 
sand seven  hundred  and  seventy-iive  shares,  of  which 
only  iive  thousand  five  hundred  and  fifty-two  shares 
were  ever  fully  paid,  and  for  which  certificates  have 
been  issued.  Authority  was  conferred  upon  the  city 
of  Rochester,  by  an  act  to  amend  the  charter  of  the 
city,  to  subscribe  for  or  purchase  stock  of  that  railroad 
company  to  the  amount  of  three  hundred  thousand 
dollars,  and  the  provision  was  that  by  virtue  of  that 
subscription  or  purchase  the  city  should  acquire  all 
the  rights  and  privileges,  and  be  liable  to  the  same 
responsibilities  as  other  stockholders  of  said  company, 
except  in  certain  particulars  not  necessary  to  be  men- 
tioned. N,  T.  Sess,  Acts  1851,  p.  768.  Pursuant  to  that 
authority  the  proper  officers  of  the  city  subscribed  for 
that  amount  of  the  stock  of  the  railroad  company,  and 
it  appeurs  that  the  proper  officers  of  the  railroad  com- 
pany elected  to  receive  the  subscription,  and  that  the 
full  amount  of  the  subscription  was  paid,  and  that  the 
certificates  of  the  shares  were  duly  is^ed  to  th^  city, 
and  that  the  city  has  ever  since  been  the  holder  and 
owner  of  the  whole  number  of  said  shares.  Power 
was  also  conferred  upon  the  city,  in  case  the  company 
^*  elected  to  receive  their  subscription,"  to  nominate 
and  appoint  one  director  for  every  seventy-five  thou- 
sand dollars  of  capital  stock  held  by  the  municipality, 
at  the  tinne  of  each  election  of  directors,  but  the 
further  provision  was  that  the  city  should  have  no 
voice  in  the  election  of  the  remaining  directors  ;  con- 
sequently the  common  council  of  the  city,  at  the  time 
of  each  annual  election  of  directors,  elected  four — ^the 
number  being  limited  by  law  to  thirteen — and  the 
other  stockholders  elected  nine,  without  any  interfer- 
ence from  the  city  authorities.  Complaints  arose  from 
the  fact  that  four  hundred  and   fifty-two  thousand 
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three  hundred  dollars  of  the  stock,  subscribed  by  par- 
ties other  than  the  city,  had  never  been  paid  in,  nor 
had  certificates  ever  been  issued  for  any  part  of  that 
unpaid  subscription.     On  the  contrary,  the  same  was 
not  in   existence  as   stock,  having  long  before  been 
extinguished  and  forfeited  for  non7payment,  in  conse- 
quence of  which  the  railroad  company  had  abandoned 
the  construction  of  their  road  south  of  Avon,  and 
assigned  all  their  right  of  way,  property,  and  fran- 
chises beyond  that  point  to  another  corporation,  so 
that  their  railroad  as  constructed  and  operated  term- 
inates at  Avon,  and  is  only  eighteen  and  three-fourth 
miles  in  length.    Control  of  the  railroad,  by  a  change 
of  circumstances  not  contemplated  when  the  plan  was 
organized,  being  in  the  hands  of  stockholders  owning 
a  minority  of  the  stock,  the  legislature  of  the  state,  on 
March  9,  J861,  enacted  that  the  common  council  of  the 
city  should  "  have  the  power  to  nominate  and  appoint 
one  director  of  the  company  for  every  forty-two  thou- 
^sand  eight  hundred  and  fifty-five  dollars  and  five- 
sevenths  of  a  dollar  of  capital  stock  of  the  said  railroad 
company  held  by  the  said  city,  at  the  time  of  each 
election  of  directors  of  said  company."    N,  T.  Sess. 
Acts  1867,  p.  92.    Thereafter  the  common  council  of  the 
city,  as  the  plaintiffs  claim,  became  entitled  at  each 
annual  election  of  directors  to  elect  seven  of  the  num- 
ber allowed  by  law,  and  that  the  other  stockholders 
were   entitled  to  elect  the  remaining    six    only,   as 
authorized  by  the  apportionment  prescribed  by   the 
amendatory  act  of  the  legislature.     Accordingly  the 
common  council  of  the  city,  at  the  anuual  electiotfi  held 
in  June  of  the  succeeding  year,  elected  seven  directors, 
but  the  other  stockholders,  denying  the  validity  of  the 
amendatory  act,  elected  nine  directors  under  the  old 
law,  and  the  persons  so  chosen  immediately  entered 
upon,  used,  and  exercised  the  said  offices  as  directors 
of  said    corporation,   and   without   any    warrant   or 
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authority,  as  insisted  by  the  plaintiffs.  Deprived  of 
their  rights  as  defined  by  the  amendatory  act,  the 
plaintiffs  brought  the  present  action,  in  the  nature  of 
a  writ  of  quo  warranto^  in  the  supreme  court  of  the 
state,  alleging  that  the  nine  directors^  elected  by  the 
other  stockholders  have  usurped  the  offices  of  directors 
of  the  railroad  company.  Service  was  made  and  the 
defendants  appeared  and  filed  an  answer.  Hearing 
was  had,  and  the  supreme  court  rendered  judgment 
for  the  plaintiffs,  and  the  defendants  transferred  the 
cause  to  the  court  of  appeals,  where  the  judgment  was 
affirmed  ;  thereupon  the  losing  party  sued  out  a  writ 
of  error  and  removed  the  record  into  this  court.  They 
seek  to  reverse  the  judgment  of  the  state  courts  upon 
the  ground  that  the  act  of  the  state  legislature,  author- 
izing the  common  council  of  the  city  to  elect  seven  of 
the  thirteen  directors  in  the  railroad  company,  is 
unconstitutional  and  void  as  repugnant  to  their  act  of 
incorporation,  and  in  support  of  that  theory  they  sub- 
mit the  following  propositions:  (1.)  That  the  signers 
of  the  beforementioned  articles  of  association,  when 
the  articles  were  filed  in  the  office  of  the  secretary  of 
state,  became  a  corporation  by  the  name  specified  in 
those  articles,  with  all  the  powers  and  privileges 
granted  by  the  general  law  of  the  state  upon  that 
subject.  3  Edm.  {N.  Y.)  Stat  618,  §§  1-4.  (2.)  That  the 
powers  and  privileges  thus  conferred  were  granted  by 
the  state,  and  that  the  grant,  as  an  act  of  incorpora- 
tion, became  and  was  an  executed  contract.  (3.)  That 
the  powers  and  privileges  of  the  charter  are  prescribed 
and  defined  in  the  general  railroad  law  of  the  state. 
(4.)  That  the  persons  named  as  corporators  in  a  charter 
can  not  be  compelled  to  accept  the  act  of  incorporation, 
nor  any  modification  or  extension  of  the  powers  and 
privileges  granted,  whether  conferred  or  modified  or 
extended,  by  a  special  act  or  by  virtue  of  a  general 
law.     (6.)  That  a  contract  created  by  an  act  of  incor- 
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poration,  when  once  complete,  is  unalterable  by  either 
party  without  the  consent  of  the  other. 

Undoubtedly  the  powers  and  privileges  of  the  rail- 
road company  in  this  case  are  the  same  as  they  would 
have  been  if  the*  company  had  been  incorporated  by  a 
special  act,  and  it  may  also  be  conceded  that  the  char- 
ter, when  the  articles  of  association  were  filed  in  the 
office  of  the  secretary  of  state,  became  an  executed 
contract,  subject  to  the  restrictions  ordained  by  the 
constitution  of  the  state,  and  to  the  reservations  con- 
tained in  the  general  law  of  the  state  relating  to  corpo- 
rations, and  also  in  the  general  railroad  act,  which  it  is 
admitted  prescribes  and  defines  the  powers  and  privi- 
leges of  the  i*ailroad  company. 

Section  1  of  article  VIII.  of  the  constitution  of 
the  state  ordains  as  follows :  *'  Corporations  may  be 
formed  under  general  laws,  but  shall  not  be  created  by 
special  act,  except  in  certain  cases.  All  general  laws 
and  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time  or  repealed."  Const, 
of  N.  Y.  1846,  art.  VIII.,  §  1. 

Provision  is  also  made  by  section  8  of  the 
act  defining  the  powers,  privileges,  and  liabilities  of 
corporations,  that  the  charter  of  every  corporation  that 
shall  hereafter  be  granted  by  the  legislature  shall  be 
subject  to  alteration,  suspension,  and  repeal,  in  the 
discretion  of  the  legislature.      1  N,  Y.  Hev.  Stat  600. 

Articles  of  association  for  the  incorporation  of  rail- 
road companies  can  not  be  filed  and  recorded  in  the 
office  of  the  secretary  of  state  until  at  least  one  thou- 
sand dollars  of  stock  for  every  mile  of  railroad  pro- 
posed to  be  made  is  subscribed  thereto,  nor  without 
complying  with  the  other  conditions  specified 
in  section  2  of  the  general  railroad  act ;  and 
section  1  of  the  act  provides  that  such  corporation 
shall  be  subject  to  the  provisions  (except  those  en- 
acted in  section  7)  contained  in  title  three  of  chap- 
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ter  eighteen  of  the  first  part  of  the  Revised  Statutes, 
which  includes  section  8,  containing  the  reservation 
that  the  charter  of  every  corporation  that  shall  here- 
after be  granted  shall  be  subject  to  alteration,  suspen- 
sion, and  repeal,  in  the  discretion  of  the  legislature. 
N,  Y,  Sess.  Acts  1850,  212,  §  1.  Such  a  reservation, there- 
fore, is  not  only  ordained  by  the  constitution  of  the 
state,  but  it  has  been  twice  enacted  by  the  legislature, 
and  it  is  conceded  that  both  of  those  statutes  are  in  full 
force.  Superadded  to  those  reservations  is  the  fur- 
ther one,  contained  in  section  48  of  the  general 
railrgad  act,  which  provides  that  the  legislature 
may,  at  any  time,  annul  or  dissolve  any  corporation 
formed  under  t'his  act,  the  effect  of  which,  it  is  admit- 
ted by  the  defendants,  is  to  incorporate  into  the  grant 
a  power  of  revocation,  which  seems  to  supersede  all 
necessity  for  any  further  remark  upon  the  subject. 
N.  r.  Sess,  Acts  1850,  234,  §  1. 

Much  consideration  was  given  to  the  question  under 
consideration  in  the  case  of  Dartn;iouth  College  v. 
Woodward,  4  Wheat  675,  in  which  the  right  of  the 
state  was  denied  to  amend  the  charter  granted  to  the 
college  by  the  crown  before  the  Revolution,  and  to 
modify  and  restrict  the  same  without  the  consent  of 
the  trustees  under  the  charter.  Four  propositions 
were  decided  in  that  case,  the  opinion  being  given  by 
the  chief  justice  :  (1.)  That  the  charter  was  a  contract 
within  the  meaning  of  that  clause  of  the  constitution 
which  ordains  that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts.  (2.)  That  the  charter 
was  not  dissolved  by  the  Revolution  (3.)  That  the 
acts  of  the  state  legislature  altering  the  charter,  in  a 
material  respect,  without  the  consent  of  the  corpora- 
tion, was  an  act  impairing  the  obligation  of  the  charter, 
and  was  unconstitutional  and  void.  (4.)  That  the 
college,  under  its  charter,  was  a  private  and  not  a  pub- 
lic corporation. 
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Concurring  opinions  were  also  given  by  two  of  the 
associate  justices,  and  Story,  J.,  in  enforcing  Ms  views, 
remarked  that  where  a  private  corporation  is  thus  cre- 
ated by  the  charter  of  the  crown,  it  is  subject  to  no 
other  control  on  the  part  of  the  crown  than  what  is 
expressly  or  implicitly  reserved  by  the  charter  itself. 
Unless  a  power  be  reserved  for  this  purpose,  the  crown 
can  not,  in  virtue  of  its  prerogative,  alter  or  amend  the 
charter,  or  divest  the  corporation  of  any  of  its  fran- 
chises, or  add  to  them,  or  augment  or  diminish  the 
number  of  trustees,  or  remove  any  of  the  members,  or 
change  or  control  the  administration  of  the  funds,  or 
compel  the  corporators  to  receive  a  new  charter. 

Prior  to  that  adjudication,  the  supreme  court  of 
Massachusetts  had  decided  that  rights  legally  vested 
in  a  corporation  can  not  be  controlled  or  destroyed 
by  any  subsequent  statute,  unless  a  power  for  that 
purpose  be  reserved  to  the  legislature  in  the  act  of 
incorporation ;  and  the  learned  judge  having  referred 
to  that  case  remarked  that  the  principles  there  laid 
down  are  so  consoiiant  with  justice,  sound  policy,  and 
legal  reasoning,  that  it  is  difficult  to  resist  the  impres- 
sion of  their  perfect  correctness,  showing  very  plainly 
that  such  legislation  would  be  valid  if  the  power  for 
that  purpose  is  reserved  in  the  act  incorporating 
the  company.  Dartmouth  College  v.  Woodward,  4 
Wheat.  708  ;  Wales  2?.  Stetson,  2  Mass.  146.  Conclu- 
sive evidence  that  such  was  the  opinion  of  that  learned 
judge  is  also  derived  from  his  subsequent  remarks  in 
that  same  case,  in  which  he  says  that  any  act  of  a 
legislature  which  takes  away  any  powers  or  franchises 
vested  by  its  charter  in  a  private  corporation  or  its 
corporate  officers,  or  which  restrains  or  controls  the 
legitimate  exercise  of  them,  or  transfers  them  to  other 
persons,  without  its  assent^  is  a  violation  of  the  obli- 
gations of  the  charter,  adding,  ''  If  the  legislature  mean 
to  claim  such  an  authority  it  must  be  reserved  in  the 
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grant."  Dartmouth  College  ^.  Woodward,  4  WlieaL 
712 ;  Cooley  Const  Livi.  279. 

Where  such  a  provision  is  incorporated  in  the 
charter,  it  is  clear  that  it  qualifies  the  grant,  and  that 
the  subsequent  exercise  of  that  reserved  power  can 
not  be  regarded  as  an  act  within  the  prohibition  of  the 
constitution.  Pennsylvania  College  Cases,  13  Wall. 
213. 

Members  of  banking  associations,  it  was  enacted  by 
the  general  banking  law  of  New  York,  should  not  be 
individually  liable  for  the  debts  of  the  association, 
unless  it  was  so  provided  in  the  articles  of  organization, 
but  this  court  held,  in  the  case  of  Shearman  t>.  Smith, 
1  Blacky  587,  that  a  subsequent  statute  imposing  such 
Si  liability  upon  the  shareholders  of  the  association 
was  a  valid  law,  as  the  charter  reserved  to  the  legisla- 
ture the  power  to  alter  or  repeal  the  act  of  incorpora- 
tion. Such  a  conclusion  was  earnestly  resisted  at  the 
bar,  as  the  conditional  exemption  from  such  liability 
was  embodied  in  the  articles  of  association,  but  the 
court  overruled  the  defense  upon  the  ground  that  the 
reservation  in  the  charter  of  the  right  to  alter  or  repeal 
the  act  was  paramount  and  controlling. 

Decisions  of  the  state  courts,  in  repeated  instances, 
both  before  and  since  that  time,  have  been  made  to 
the  same  eflFect.  When  that  case  was  before  the  court  of 
appeals,  before  the  record  was  removed  here  for 
revision,  the  court  of  appeals  decided  that  the  pro- 
vision reserving  to  the  legislature  the  power  to 
a,lter  or  repeal  the  general  banking  law  became  a 
part  of  the  contract  with  every  association  formed 
under  it,  and  that  the  state  might  modify  it  prospec- 
tively or  retrospectively,  without  infringing  the  article 
of  the  federal  constiution,  which  ordains  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  con- 
tracts, and  this  court  affirmed  the  judgment  in  that 
case.    Lee' s  Bank,  19  N.  Y.  146. 
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Laws  could  not  be  eDacted  under  the  constitution 
in  force  when  the  general  banking  law  was  passed,  to 
create,  alter,  continue,  or  renew  any  body  politic  or 
corporate,  without  the  assent  of  two-thirds  of  the 
members  in  each  branch  of  the  legislature.  Conse- 
quently it  was  contended  that  the  members  of  such 
associations,  subsequently  created,  could  not  be 
affected  by  the  statute  declaring  that  shareholders 
should  be  liable  individually  for  the  debts  of  the  asso- 
ciation, but  the  court  of  appeals  reaffirmed  the  decision 
in  the  preceding  case,  and  determined  that  the  statute 
imposing  that  liability  was  a  valid  exercise  of  the 
power  reserved  in  that  act,  and  that  its  effect  was  that 
the  franchises  and  privileges  granted  were  at  all  times 
subject  to  abrogation  or  change  by  the  legislative 
power  of  the  state  ;  that  the  power  reserved  was  one 
to  be  exercised  at  any  time  by  the  existing  legislative 
authority,  however  constituted,  and  in  any  mode  con- 
forming to  the  organic  law  of  the  state  for  the  time 
being.  The  Reciprocity  Bank,  22  N.  T.  14 ;  White  v. 
Raih-oad  Co.,  14  Barb.  {JV.  Y.)  559. 

Exactly  the  same  principle  was  adopted  in  the  case 
of  Railroad  v.  Dudley,  14  JV.  Y,  348,  where  it  was  held 
that  an  alteration  of  the  charter  of  the  company, 
made  by  the  legislature,  in  pursuance  of  the  power 
reserved  to  alter  or  repeal  the  act,  by  changing  its 
name,  increasing  its  capital,  and  extending  its  road^ 
did  not  discharge  a  subscriber  to  the  stock  from  liabil- 
ity for  his  subscription,  whether  such  alteration  was  or 
was  not  beneficial  to  him,  the  alteration  having  been 
duly  made  and  without  fraud  on  the  part  of  the  com- 
pany.    See  also  Plankroad  t?.  Thatcher,  11  N.  F.  110. 

Under  such  a  reservation  it  is  also  held  by  the  same 
court,  that  a  member  of  the  corporation  holds  his 
stock  subject  to  such  liability  as  may  attach  to  him  in 
consequence  of  an  extension  or  renewal  of  the  charter, 
made  without  his  application  or  consent,  and  that  the 

IV.--8 
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estate  of  an  intestate  succeeds  to  tlie  individual  liabil- 
ity imposed  on  the  owner  in  his  lifetime  as  a  stock- 
holder, in  a  corporation  whose  charter  would  have 
expired  if  it  had  not  been  renewed,  but  was  extended 
after  his  death ;  and  that  his  administrator  was  liable 
for  debts  of  the  corporation  contracted  after  the  death 
of  the  intestate.  Bailey  v.  Hollister,  26  N.  J".  116 ; 
Clarke  v.  Rochester,  28  Id.  631 ;  People  v.  Hills,  35  Id. 
449. 

Even  the  defendants  admit  that  the  exact  question 
presented  for  decision  in  this  case  was  decided  by  the 
supreme  court  of  the  state  in  the  case  between  these 
same  parties,  or  some  of  them,  and  which  was  subse- 
quently transferred  to  the  court  of  appeals,  and  was 
there  reversed  upon  an  exception  involving  a  question 
of  local  law.     People  v.  Hills,  46  Barh.  {N.  Y.)  344. 

Nearly  forty  years  earlier  the  same  question  sub- 
stantially was  decided  in  the  same  way  by  the  chancel- 
lor of  that  state,  in  which  he  held  that  where  a  state 
legislature  reserves  to  itself,  in  the  very  charter  it 
grants  to  a  private  corporation,  the  right  of  altering, 
amending,  or  repealing  the  act  of  incorporation,  a  sub- 
sequent repeal  of  the  charter  is  valid  and  constitu- 
tional; that  such  a  reservation  in  the  charter  of  a 
corporation,  upon  common-law  principles,  is  not 
repugnant  to  the  grant,  but  a  constitutional  limitation 
of  the  powers  granted.  McLaren  t).  Pennington,  1 
Paige  {N.  Y.)  102.  Few  or  none,  it  is  presumed,  wUl 
question  the  correctness  of  that  rule,  but  the  court 
here  is  of  the  opinion  that  the  reservation  is  equally 
valid  and  effectual  if  it  exists  in  the  constitution  of  tl\e 
state,  or  in  a  prior  general  law.  Pennsylvania  College 
Cases,  13  Wall.  213 ;  General  •  Hospital  v.  Insurance 
Co.,  4  Gray  {Mass.)  227;  Roxbury  «.  Railroad  Co.,  6 
Cush.  {Mass.)  ASA ;  Suydam  v.  Moore,  8  Barb.  {N.  Y.) 
363 ;  Ang.  &  A.  on  Corp.  9th  ed.  §  767.  So  where  the 
legislature,  in  granting  a  charter  to  an  insurance  com- 
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pany,  reserved  the  right  to  alter  it,  and  they  subse- 
quently exercised  that  right  by  declaring  that  if  the 
assets  of  such  corporation  should  pass  into  the  hands 
of  a  receiver,  he  might  make  assessments  upon  the  pre- 
mium notes,  it  was  held  that  this  was  a  legitimate  ex- 
ercise of  the  reserved  power,  and  that  it  fully  authorized 
the  receiver  to  make  assessments  whenever  it  became 
necessary  to  carry  the  intention  of  the  legislature  into 
effect.  Hyatt  v.  McMahon,  26  Barb.  {N.  T.)  467. 
Power  to  legislate,  founded  upon  such  a  reservation  in 
a  charter  to  a  private  corporation,  is  certainly  not 
without  limit,  and  it  may  well  be  admitted  that  it  can 
not  be  exercised  to  take  away  or  destroy  rights  ac- 
quired by  virtue  of  such  a  charter,  and  which,  by  a 
legitimate  use  of  the  powers  granted,  have  become 
vested  in  the  corporation,  but  it  may  be  safely  aflBlrmed 
that  the  reserved  power  may  be  exercised,  and  to  al- 
most any  extent,  to  carry  into  effect  the  original  pur- 
poses of  the  grant,  or  to  secure  the  due  administration 
of  its  affairs,  so  as  to  protect  the  rights  of  the  stock- 
holders and  of  creditors,  and  for  the  proper  disposi- 
tion of  the  assets.  Commonwealth  v.  Essex  Co.,  13 
Gray  {Mass.)  253 ;  Miller  t).  Railroad  Co.,  21  Barb. 
{N.  T.)  617.  Such  a  reservation,  it  is  held,  will  not 
warrant  the  legislature  in  passing  laws  to  change  the 
control  of  an  institution  from  one  religious  sect  to 
another,  or  to  divert  the  funds  of  the  donors  to  any 
new  use  inconsistent  with  the  intent  and  purpose  of 
the  charter,  or  to  compel  subscribers  to  the  stock, 
whose  subscription  is  conditional,  to  waive  any  of  the 
coaiditions  of  their  contract.  State  t).  Adams,  44  Mo. 
670;  Zabriskie  v.  Railroad  Co.,  18  N.  J.  Eq.  180; 
Railroad  Co.  v.  Veazie,  39  Me.  681 ;  Sage  t).  Dillard,  15 
B,  Monr.  {Ky.)  367. 

Attempt  is  made  in  this  case  to  show  that  the  right 
to  elect  all  of  the  directors  except  four  had  become 
vested  in  the  stockholders  owning  a  minority  of  the 
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shares,  and  that  the  amendatory  act  giving  to  the  city 
the  power  to  elect  seven  impairs  that  vested  right,  but 
the  court  is  entirely  of  a  different  opinion,  as  the  legis- 
lature, in  conceding  that  right,  made  the  concession 
subject  to  the  reserved  power  to  alter  or  repeal  the 
charter,  as  ordained  in  the  constitution  of  the  state, 
and  also  in  the  several  statutes  mentioned,  which 
clearly  give  to  the  legislature  the  power  to  augment  or 
diminish  the  number,  or  to  change  the  apportionment  as 
the  ends  of  justice,  or  the  best  interest  of  all  concerned 
may  require. 

All  parties  supposed,  when  the  charter  was  formed, 
and  when  the  subscriptions  to  the  stock  were  paid, 
that  the  capital  stock  would  be  eight  hundred  thou- 
sand dollars,  and  that  the  right  conceded  to  the  city 
to  elect  four  out  of  the  thirteen  directors  would  give 
the  city  a  fair  proportion  of  the  whole  number,  but 
circumstances  have  changed  in  consequence  of  the 
failure  of  a  large  class  of  the  subscribers  to  the  stock 
to  make  good  their  subscriptions.  Payments  being 
refused,  the  corporation  found  it  necessary  to  reduce 
the  capital  stock,  and  to  shorten  the  route,  as  before 
explained. 

These  changes  from  the  original  design  made  new 
legislation  necessary  to  the  ends  of  justice,  and  the 
amendatory  act  was  passed  to  effect  that  object,  and 
the  court  is  of  the  opinion  that  the  amendatory  act  is 
a  valid  law,  and  that  the  judgment  should  be  affirmed. 

Bradley  and  Field,  JJ.,  dissented. 

Others  concurred. 

Judgment  affirmed. 
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BURKE  V.   SMITH. 

16  WaOaee^  390. 

Supreme  Court  of  the  United  States  ;  December  Term^ 

1872. 

Incorporation.  Subscriptions.  The  laws  of  a  state  required  that  all 
railroad  companies,  before  being  organized,  should  have  a  sub- 
scription to  their  stock  of  not  less  than  fifty  thousand  dollars. 
Certain  persons  did  subscribe  more  than  that  sum,  with  a  proviso, 
however,  that  if  a  certain  city  in  its  corporate  capacity  subscribed 
fifty  thousand  dollars  or  upwards,  the  city  should  accept  what  each 
^  of  them  had  subscribed  above  three  hundred  dollars.  The  city  did 
subscribe  much  more  than  fifty  thousand  dollars,  whereupon  the 
directors  of  the  company,  being  themselves  original  subscribers, 
passed  a  resolution  authorizing  the  original  subscribers  to  transfer 
to  the  city  all  stock  subscribed  by  them  over  three  hundred 
dollars  each,  and  that  the  stock  thus  transfeiTed  be  merged  in  the 
subscription  made  by  the  city;  which  was  done,  and  thereupon 
three  hundred  dollars  was  paid  by  each  subscriber,  and  accepted 
by  the  company,  in  full  satisfaction.  The  company  having  become 
insolvent,  its  creditors  filed  a  bill  to  compel  the  payment  of  the 
excess  over  three  hundred  dollars  of  each  of  such  original  sub- 
scriptions, and  the  application  of  such  payments  to  their  judg- 
ments. Held^  that  the  original  subscribers  were  not  liable.  The 
conditions  in  their  subscriptions  allowing  the  transfer  to  the  city 
could  not  be  held  invalid,  as  such  transfer  did  not  lessen  the 
capital  of  the  company,  nor  deprive  the  state;  the  creditors,  or 
other  stockholders  of  any  security  or  protection.  And  the  fact 
that  the  directors  were  original  subscribers  did  not  affect  the  case ; 
the  transfer  having  been  in  accordance  with  the  conditions  on  which 
the  original  subscription  was  made,  and  in  itself  fair. 

Appeal  to  the  supreme  court  of  the  United  States 
from  the  circuit  court  for  the  district  of  Indiana. 

This  was  a  suit  in  equity,  by  Burke  and  others,  as 
owners  of  a  judgment  against  the  New  Albany  &  San- 
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dusky  Railroad  Company,  against  Smith  and  others, 
seeking  to  subject  to  the  payment  of  the  judgment, 
rights  which,  it  was  alleged,  that  company  had  against 
the  defendants. 

The  judgment  was  recovered  in  1857,  and  an  execu- 
tion thereupon,  issued  in  1858,  was  returned  ^^nvlla 
bona.^^  More  than  ten  years  afterward  this  suit  was 
brought.  The  bill  alleged  the  insolvency  of  the  com- 
pany, and  that  the  defendants  had  subscribed  to  its 
capital  stock,  severally,  amounts  which  they  had  never 
paid :  and  sought  to  compel  the  payment  of  these  sub- 
Lripilons,  an/the  application  ohZv<^y^^t>  to  fte 
satisfaction  of  the  complainants'  judgment.  The  facts 
were  as  follows : 

On  August  22,  1853,  under  the  general  railroad  laws 
of  the  state  of  Indiana,  the  defendants,  with  others, 
united  in  forming  articles  of  association  for  the  incor- 
poration of  the  New  Albany  &  Sandusky  Railroad 
Company,  and  severally  subscribed  to  its  capital  stock 
in  sums  varying  from  one  thousand  dollars  to  five  thou- 
sand dollars.  The  railroad  laws  of  the  state  allowed 
no  railroad  company  to  be  organized  until  at  least  fifty 
thousand  dollars,  or  one  thousand  dollars  for  every 
mile  of  the  proposed  road,  should  have  been  sub- 
scribed. The  articles  of  association  contained  the 
following  stipulation : 

^^ Provided,  however,  audit  is  hereby  understood, 
that  if  the  city  of  New  Albany,  in  its  corporate  capa- 
city, shall  hereafter  take  stock  in  this  corporation  to 
the  amount  of  fifty  thousand  dollars  or  upwards,  inas- 
much as  the  present  subscribers,  being  residents  of  and 
owning  property  in  said  city,  will  then  be  under  the 
necessity  of  contributing  still  further  to  the  corpora- 
tion by  way  of  taxation,  unless  a  portion  of  the  pres- 
ent subscription  is  taken  off  their  hands,  the  said  city 
shall  accept,  in  part  of  the  amount  to  be  subscribed  in 
its  corporate  capacity,  at  its  par  value,  a  transfer  of 
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any  amount  of  stock  now  subscribed  for  by  each,  indi- 
vidual over  and  above  the  amount  of  six  shares,  or 
three  hundred  dollars,  which  each  such  individual  may 
desire  or  request  shall  be  so  transferred." 

There  were  fifty-five  original  subscribers,  and  the 
aggregate  amount  of  the  subscriptions  was  one  hun- 
dred and  forty-eight  thousand  seven  hundred  and  fifty 
dollars.  With  such  a  subscription,  and  under  such 
articles  of  association,  the  subscribers  became  a  corpo- 
rate body.  After  their  incorpoi'ation,  the  city  of  New 
Albany  subscribed  four  hundred  thousand  dollars  to 
the  capital  stock  of  the  company.  Tliis  subscription 
was  made  on  November  19,  1853,  and  on  December  31, 
next  following,  the  directors  of  the  company  adopted 
the  following  order : 

"  That  the  original  subscribers  to  the  articles  of  as- 
sociation be  permitted,  in  accordance  with  the  stipula- 
tions contained  in  the  articles,  to  transfer  any  amount 
of  the  stock  so  originally  subscribed  by  them  over  and 
above  the  amount  of  six  shares,  or  three  hundred  dol- 
lars, to  the  city  of  New  Albany  ;  said  city  having  made 
a  subscription  to  the  stock  of  said  company  to  the 
amount  of  fifty  thousand  dollars  and  upwards,  ana 
that  the  stock  thus  transferred  be  merged  in  the  sub 
scription  already  made  by  said  city,  so  that  the  stock 
of  said  city,  under  her  present  subscription,  with  the 
stock  so  transferred,  shall  not  exceed  four  hundred 
thousand  dollars,  as  subscribed  by  her." 

The  directors  of  the  company,  who  made  this  order, 
were  themselves  subscribers,  like  the  defendants,  for 
more  than  six  shares,  or  sums  above  three  hundred 
dollars. 

As  to  these  facts  there  was  no  controversy.  There 
was  also  an  "agreement  of  record,"  certified  by  the 
clerk  of  the  court  below,  with  the  bill,  answers,  depo- 
sitions, &c.,  as  part  of  the  full,  true^  and  complete 
copy  and  transcript  of  the  record  and  proceedings  in 
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the  case — ^that  the  defendants  transferred  to  the  city  * 
of  New  Albany  all  the  stock  subscribed  by  them  in 
excess  of  three  hundred  dollars  for  each,  in  compliance 
with  the  stipulation  contained  in  the  original  articles 
of  association ;  that  the  transfers  were  made  before 
July  1,  1854 ;  that  none  of  these  original  subscribers 
were  ever  charged  on  the  books  of  the  railroad  com- 
pany with  any  greater  amount  of  stock  than  three 
hundred  dollars;  that  the  amount  of  stock  charged 
against  each  (viz.,  three  hundred  dollars)  had  been  fully 
paid  long  before  the  filing  of  this  bill,  and  when  called 
by  the  company,  and  that  such  payments  had  been  ac- 
cepted by  the  company  as  full  satisfaction  of  the  re- 
spective subscriptions. 

The  court  below,  holding  that  the  defendants  were 
not  debtors  to  the  railroad  company  for  any  excess  of 
their  subscriptions  above  three  hundred  dollars,  dis- 
missed the  bill  against  them. 

From  this  decree  the  complainants  appealed. 

BurTce^  Porter^  &  Harrison^  for  the  appellants. 

M.  C.  Kerr^  for  *he  appellees. 

Strong,  J. — ^The  question  to  be  solved  is  whether 
the  appellees  are  debtors  to  the  railroad  company  for 
the  excess  of  the  subscriptions  over  three  hundred 
dollars,  made  by  them  to  the  articles  of  association. 
If  they  are,  the  complainants  have  an  equitable  right 
to  subject  those  debts  to  the  payment  of  the  judgment 
they  have  against  the  railroad  company.  And  it  must 
also  be  conceded  that  if  the  company  has,  in  fraud  of 
its  creditors,  released  subscribers  to  its  stock  from  the 
payment  of  their  subscriptions,  the  release  is  inopera- 
tive to  protect  those  subscribers  against  claims  of  the 
creditors.  Under  the  law  of  the  state,  all  railroad 
companies  are  required  to  have  a  subscription  to  their 
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capital  stock  not  less  than  one  thousand  dollars  for 
every  mile  of  their  proposed  roads  before  they  may 
exercise  corporate  powers.  This  requirement  is  intended 
as  a  protection  to  the  public,  and  to  the  creditors  of 
the  companies.  And  it  is  clear  that  the  directors  of  a 
company,  organized  under  the  law,  have  no  power  to 
destroy  it,  to  give  away  its  funds,  or  deprive  it  of  any 
means  which  it  possesses  to  accomplish  the  purposes 
for  which  it  was  incorporated.  The  stock  subscribed 
is  the  capital  of  the  company,  its  means  f6r  perform- 
ing its  duty  to  the  commonwealth,  and  to  those  who 
deal  with  it.  Accordingly,  it  has  been  settled  by  very 
numerous  decisions  that  the  directors  of  a  company 
are  incompetent  to  release  an  original  subscriber  to  its 
capital  stock,  or  to  make  any  arrangement  with  him 
by  which  the  company,  its  creditors,  or  the  state  shaU 
lose  any  of  the  benefit  of  his  subscription.  Every  such 
arrangement  is  regarded  in  equity,  not  merely  as  ultra 
vires^  but  as  a  fraud  upon  the  other  stockholders, 
upon  the  public,  and  upon  the  creditors  of  the  com- 
pany. 

It  is  upon  these  principles  that  the  appellants  in 
this  case  rely,  and  the  questioix  is  whether  they  are 
applicable  to  the  facts  as  found. 

That  the  subscriptions  made  by  the  appellees  to 
the  articles  of  association  for  the  incorporation  of  the 
company  were,  according  to  their  terms,  not  absolute 
engagements  to  pay  for  a  greater  amount  of  stock  than 
three  hundred  dollars  for  each  subscriber,  is  undeniable. 
They  were  engagements  to  pay  for  the  number  of  shares 
subscribed,  only  on  the  contingency  that  the  city  of  New 
Albany  should  not  afterwards  take  stock  in  the  cor- 
poration to  the  amount  of  fifty  thousand  dollars  or 
upwards,  or,  if  €uch  stock  should  be  taken,  on  ihe 
contingency  that  they  failed  to  transfer  a  part  of 
their  subscriptions  to  the  city.  Such  was  the 
letter  and  the  spirit  of  the  contract  entered  into  by 
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each  subscriber.  Whether  the  law  permitted  it  to 
have  such  a  legal  eifect  we  will  presently  consider. 
But  that  such  was  its  meaning,  independently  of  any 
rule  of  legal  policy,  Is  very  plain.  It  is  the  very  lan- 
guage of  the  articles  of  association.  When,  therefore, 
the  directors  of  the  company,  on  December  31,  1863, 
ordered  that  the  original  subscribers  to  the  articles,  in 
accordance  with  the  stipulation  contained  therein,  be 
permitted  to  transfer  any  amount  of  the  stock  (exceed- 
ing six  shares)  subscribed  by  them  to  the  city  of  New 
Albany  (that  city  having  made  a  subscription  exceed- 
ing fifty  thousand  dollars),  and  ordered  that  the  stock 
thus  transferred  be. merged  in  the  stock  subscribed  by 
the  city,  the  order  was  no  more  than  allowing  the  con- 
tract to  be  performed  as  made.  It  was  no  release  of 
any  rights  which  the  company  had ;  no  abandonment 
of  any  resources  of  the  corporation.  It  was  no  more 
than  the  subscribers,  in  view  of  the  provisions  of  their 
contract,  had  a  right  to  demand.  Unless  the  contract 
must  be  held  to  have  been  an  absolute  undertaking, 
that  each  subscriber  would  himself  pay  for  all  the 
stock  subscribed  by  him,  it  was  fully  performed  by 
the  payment  of  three  hundred  dollars  and  the  transfer 
of  the  excess  to  the  city  to  be  merged  in  its  larger  sub- 
scription. 

It  must,  however,  be  conceded  that  conditions 
attached  to  subscriptions  for  the  stock  of  a  railroad 
company  made  before  its  incorporation  have,  in  many 
cases,  been  held  to  be  void,  and  the  subscriptions  have 
been  treated  as  absolute.  The  question  respecting 
their  validity  has  most  frequently  arisen  when  the  con- 
dition has  been  that  the  proposed  road  should  be 
located  in  a  specified  manner,  or  over  a  defined  line. 
But  other  conditions  have  been  held  invalid,  and  have 
been  disregarded  by  the  courts.  The  reasons  for  such 
a  ruling  are  obvious,  and  they  commend  themselves  to 
universal  approval.    When  a  company  is  incorporated 
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under  general  laws,  as  the  New  Albany  &  Sandusky 
Railroad  Company  was,  and  the  law  prescribes  that  a 
certain  amount  of  stock  shall  be  subscribed  before  cor- 
porate powers  shall  be  exercised,  if  subscriptions, 
obtained  before  the  organization  was  affected,  may  be 
subsequently  rendered  unavailable  by  conditions 
attached  to  them,  the  substantial  requirements  of  the 
laws  are  defeated.  The  purpose  of  such  a  requisition 
is,  that  the  state  may  be  assured  of  the  successful 
prosecution  of  the  work,  and  that  creditors  of  the  com- 
pany may  have,  to  the  extent  at  least  of  the  required 
subscription,  the  means  of  obtaining  satisfaction  of 
their  claims.  The  grant  of  the  franchise  is,  therefore, 
made  dependent  upon  securing  a  specified  amount  of 
capital.  If  the  subscriptions  to  the  stock  can  be 
clogged  with  such  conditions  as  to  render  it  impossible 
to  collect  the  fund  which  the  state  required  to  be  pro- 
vided before  it  would  assent  to  the  grant  of  corporate 
powers,  a  charter  might  be  obtained  without  any  avail- 
able capital.  Conditions  attached  to  subscriptions, 
which,  if  valid,  lessen  the  capital  of  the  company,  thus 
depriving  the  state  of  the  security  it  exacted  that  the 
railroad  would  be  built,  and  diminishing  the  means 
intended  for  the  protection  of  creditors,  are  therefore 
a  fraud  upon  the  grantor  of  the  franchise,  and  upon 
those  who  may  become  creditors  of  the  corporation. 
They  are  also  a  fraud  upon  unconditional  stockholders, 
who  subscribed  to  the  stock  in  the  faith  that  capital 
sufficient  would  be  obtained  to  complete  the  projected 
work,  and  who  may  be  compelled  to  pay  their  sub- 
scriptions, though  the  enterprise  has  failed,  and  their 
whole  investment  has  been  lost.  It  is  for  these  reasons 
that  such  conditions  are  denied  any  effect. 

But  the  reasons  of  the  rule  are  totally  inapplicable 
to  the  present  case.  The  appellees  are  not  asking  to 
diminish  the  capital  of  the  company  by  force  of  any 
condition  attached  to  their  subscriptions.    The  action 
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of  the  board  of  directors  permitting  a  transfer  to  the 
oity  of  New  Albany  of  all  the  stock  originally  snb- 
ficribed,  in  excess  of  six  shares  by  each  subscriber, 
according  to  the  stipulations  of  the  articles  of  associa- 
tion, was  not  a  release  of  any  stock  subscription,  nor 
was  it  an  attempt  to  lessen  the  means  of  the  company 
to  build  its  road  and  pay  its  creditors.    We  can  not, 
while  recognizing  the  rule  as  a  sound  one,  overlook  the 
peculiar  facts  of  this  case.    Under  the  articles  of  asso- 
ciation the  original  subscribers  undertook,  not  that 
they  would  respectively  pay,  at  all  events,  for  all  the 
shares  mentioned  in  their  several  subscriptions,  but, 
in  substance  and  effect,  that  such  a  number  of  shares 
should  be  paid  for,  either  by  themselves  or  by  the  city 
of  New  Albany,  if  it  became  a  subscriber.    There  was 
no  condition  by  which  the  number  of  shares  subscribed 
and  made  available  could  ever  be  reduced.    Had  the 
city  taken  no  stock  they  would  have  been  liable  for  all 
the  shares  taken  by  them.     It  is  impossible  to  see  in 
this  any  fraud  upon  the  state  or  upon  the  creditors  of 
the  company.     They  have   all   the  security  in  those 
subscriptions  which  they  would  have  had  there  been 
no  right  to  transfer  to  the  city  reserved.    The  capital 
stock  is  all  that  it  was  represented  to  be  when  the  com- 
pany became  incorporated.    The  only  change  is,  that 
a  part  of  it  is  pledged  by  the  city  of  New  Albany, 
instead  of  by  these  appellees.    No  capital  has  been 
lost  by  the  transfer. 

If,  then,  the  reason  of  the  rule  invoked  by  the 
appellants  has  no  applicability  to  the  facts  of  this  case, 
the  rule  itself  fails,  there  is  no  condition  to  be  stricken 
from  the  subscription,  and  there  is  no  ground  for  hold- 
ing the  appellees  liable  beyond  the  plain  letter  and 
spirit  of  their  contract. 

It  is  insisted,  however,  on  behalf  of  the  appellants 
that  there  never  was  any  transfer  by  these  appellees  to 
the  city  of  the  excess  above  six  shares  for  each,  of  the 
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stock  mentioned  in  their  subscriptions,  and  it  is  denied 
that  we  can  consider  the  admission  of  such  a  transfer, 
which  appears  in  the  record,  as  any  proof  of  its  haying 
been  made.  It  is  said  that  the  aUeged  admission  is  an 
unauthorized  certificate  of  the  clerk,  which  constitutes 
no  part  of  the  record,  and  we  are  referred  to  Fisher  v. 
Cockerell,  6  Pet  248.  But  that  case  does  not  support 
the  appellants.  It  was  an  action  at  common  law,  in 
which  it  was  said  * '  in  cases  at  common  law,  the  course 
of  the  court  has  been  uniform,  not  to  consider  any 
paper  as  part  of  the  record  which  is  not  made  so  by 
the  pleadings,  or  by  some  opinion  of  the  court  referring 
to  it,  .  •  .  The  unauthorized  certificate  of  the  clerk 
that  any  document  was  read,  or  any  evidence  given  to 
the  jury,  can  not  make  that  document  or  that  evi- 
dence a  part  of  the  record,  so  as  to  bring  it  to  the 
cognizance  of  this  court." 

All  the  other  cases  cited  were  suits  at  law,  in  which^ 
of  course,  the  evidence  could  not  come  upon  the  record 
except  in  the  regular  manner.  A  clerk's  certificate 
could  not  bring  it  there.  But  this  is  a  bill  in  equity. 
In  such  a  case  no  biU  of  exceptions  is  necessary  to 
bring  upon  the  record  the  proofs  and  admissions  of  the 
parties.  There  is  the  same  reason  for  regarding  the 
admission  which  appears  in  this  record  a  part  of  the 
record,  as  there  is  for  considering  any  one  of  the  depo- 
sitions. It  would  be  very  extraordinary,  if  parties  to 
a  proceeding  in  equity  may  not,  at  the  hearing,  make 
an  admission  of  facts,  upon  which  the  inferior  court 
may  act,  and  which  may  be  considered  on  appeal  to  this 
court.  And  it  would  be  still  more  extraordinary,  if 
appellants,  under  whose  direction  a  record  in  chancery 
has  been  made  up,  and  who  have  filed  it  here  without 
objection,  should  be  permitted  to  assert  for  the  first 
time  on  the  argument,  that  the  clerk  had  certified  im- 
properly as  a  part  of  the  record,  an  admission  at  the 
hearing  below,  which  was  never  made,  or  which,  if 
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made,  we  are  not  at  liberty  to  regard.  It  is  not  denied 
that  the  admission  of  record,  certified  by  the  clerk, 
was  agreed  to  by  the  parties,  that  it  was  reduced  to 
writing,  and  entered  npon  the  record,  nor  is  it  denied 
that  it  was  considered  by  the  court  below  as  evidence 
in  the  cause,  and  considered  without  objection.  We 
must,  therefore,  hold  that  it  is  to  be  treated  as  part  of 
the  record  now,  and  if  so,  it  establishes  fully  the  trans- 
fer of  the  stock  to  the  city  before  July  1,  1854 ;  that 
none  of  the  appellees  were  ever  charged  with  it  on  the 
books  of  the  company,  and  that  the  transfer  was  made 
with  the  assent  of  the  corporation,  constituting,  with 
the  payment  made  for  the  six  shares  not  transferred, 
full  satisfaction  of  the  indebtedness  of  the  appellees, 
and  accepted  as  such.  It  is  true  there  appears  to  have 
been  no  written  transfer.  None  was  necessary.  The 
appellees  had  received  no  certificates.  They  were  not 
on  the  books  as  stockholders  for  more  than  six  shares 
each,  and  from  the  beginning  it  was* understood  and 
agreed  that  for  all  liability  beyond  that,  the  city,  if  it 
subscribed,  was  to  step  into  their  place. 

It  is  next  denied  that  the  city  accepted  the  transfer. 
To  this  it  may  be  answered  that  the  acceptance  is  im- 
plied in  the  admission  of  record.  There  could  have 
been  no  transfer  without  the  assent  of  both  parties 
More  than  this.  The  other  evidence  tends  strongly  to 
ahow  that  the  mayor  and  some  members  of  the  coun- 
cils of  the  city  knew  of  the  transfers  and  assented  to 
them,  and  the  city  never  dissented  from  the  arrange- 
ment. 

It  is  true  that  a  mere  assignment  of  his  share  by  a 
subscriber  does  not  relieve  him  from  liability  until  the 
assignee  is  substituted  in  his  place.  But  here  the  sub- 
stitution was  recognized  by  the  company.  The  stock 
was  not  charged  to  the  appellees  on  the  books,  and 
after  the  lapse  of  nine  years  it  is  too  late  to  aflSbrm  that 
the  transfer  was  not  accepted. 
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Again,  it  is  argued  that  the  directors  of  the  com- 
pany were  personally  interested  as  original  subscrib- 
ers, and  therefore  that  their  order  of  December  31, 1863, 
permitting  the  transfer,  was  illegal.  But  if,  as  we  have 
endeavored  to  show,  the  original  subscriptions  were 
valid  as  made,  if  the  stipulation  in  the  articles  of  asso- 
ciation was  not  prohibited  by  the  law,  it  needed  no 
such  order  of  the  board  of  directors  to  validate  the  sub- 
stitution of  the  city  for  the  original  subscribers.  It 
matters  not  then  that  the  directors  were  interested. 
Equity  would  have  enjoined  them  against  interference 
to  prevent  a  transfer,  with  all  its  stipulated  conse- 
quences. The  substitution  of  the  city  was  a  matter 
over  which  they  had  no  discretionary  power. 

There  is,  then,  we  think,  nothing,  either  in  law  or 
in  the  facts,  that  can  justify  our  holding  that  the 
appellees  were  indebted  to  the  company  on  their  sub- 
scriptions when  this  bill  was  filed  ;  nothing  to  impeach 
the  validity  of  the  arrangement  provided  for  in  the 
articles  of  association,  and  carried  out  afterwards  with 
the  assent  of  the  company,  by  which  they  were  dis- 
charged from  all  liability. 

This  is  sufficient  for  the  case,  and  if  it  were  not  "it 
would  be  a  grave  inquiry,  whether  the.  lacnes  of  the 
appellants  has  not  been  such  that  they  can  not  now  in- 
voke equitable  relief.  Their  judgment  was  recovered 
in  1857,  and  the  return  of  nvXla  bona  to  their  execution 
was  made  in  December,  1858.  Before  that  time  the 
company  had  become  insolvent,  and  some  five  years 
before  that  time  the  arrangement  had  been  consum- 
mated which  they  now  assail  as  a  fraud  upon  the  cred- 
itors. It  is  incredible  that  they  did  not  know  of  the 
arrangement.  The  articles  of  association  were  on 
record  open  to  their  inspection.  Those  articles  ex- 
hibited in  prospect  precisely  what  was  done.  No 
one  could  have  seen  them  without  having  it  sug- 
gested that  the  original  subscribers  had  not  at  first 
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intended  to  pay  for  all  the  stock  mentioned  in  their 
subscription,  and  that  it  was  intended  the  city  should 
take  part  of  the  stock  off  their  hands.  The  company' s 
books,  which  they  might  have  seen,  would  have  told 
them  the  appellees  had  paid  for  only  six  shares. 
This  was  quite  sufficient  to  make  inquiry  a  duty.  And 
had  inquiry  been  made  there  was  not  the  least  diffi- 
culty in  ascertaining  the  facts.  Yet  the  present  suit 
was  delayed  untU  1868.  True,  the  appellants'  bill 
alleges  the  indebtedness  of  the  appellees  by  force  of 
their  contracts.  It  does  not  charge  a  fraud.  But  it  is 
plain  that  unless  the  arrangement  by  which  the  sub- 
scriptions were  merged  in  that  of  the  city  was  a  fraud 
upon  them  their  bill  must  fail.  The  court  must  set 
aside  that  arrangement  or  they  can  not  recover.  And 
the  burden  is  upon  them  to  establish  the  fraud. 
Had  their  bill  been  framed  to  set  aside  the  arrange- 
ment because  of  fraud,  it  must  have  been  held  to  have 
been  filed  too  late.  The  statute  of  limitations  bars  ac- 
tions for  fraud  in  Indiana  after  six  years,  and  equity 
acts  or  refuses  to  act  in  analogy  to  the  statute.  Can  a 
party  evade  the  statute  or  escape  in  equity  from  the 
rule  that  the  analogy  of  the  statute  will  be  followed  by 
changing  the  form  of  his  bill  1  We  think  not.  We 
thipk  a  court  of  equity  will  not  be  mov^ed  to  set  aside 
a  fraudulent  transaction  at  the  suit  of  one  who  has 
been  quiescent  during  a  period  longer  than  that  fixed 
by  the  statute  of  limitations,  after  he  had  knowledge 
of  the  fraud,  or  after  he  was  put  upon  inquiry  with 
the  means  of  knowledge  accessible  to  him. 

But  we  pursue  this  branch  of  the  case  no  further. 
We  have  already  said  enough  to  show  that,  in  our 
opinion,  there  was  no  error  in  the  decree  of  the  court 
below. 

Decree  affirmed. 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
ex  rel.  PLUMAS  COUNTY  v.  CHAMBERS. 

48  Califamia,  201. 

Supreme  Court  of  California;   October  Term^  1871. 

luoettporation.  Snbioriptloiis.  Under  a  statute  providing  for  the  in- 
corporation of  railway  companies, — ^which  requires  at  least  one  thou- 
sand dollars  stock  to  be  subscribed  for  each  mile  of  the  proposed 
railroad,  and  ten  per  cent,  thereof,  in  cash,  to  be  actually  and  in 
good  faith  paid  in  before  incorporation  \JOal,  Stat,  1861,  607), — 
such  requirements  are  not  merely  directory,  but  are  conditions  pre- 
cedent, the  performance  of  which  is  essential  to  the  validity  of  the 
act  of  incorporation. 

A  payment  of  the  ten  per  cent,  required,  in  a  check  upon  a  bank, 
drawn  by  a  person  who  has  not  on  deposit  in  such  bank  funds 
sufficient  to  meet  the  check,  is  not  a  payment  in  cash,  as  required 
by  the  statute,  even  though  such  check  would  have  been  paid  by 
the  bank  if  presented;  and  an  incorporation  founded  on  such  pay- 
ment ia  invalid,  and  will  be  so  declared  on  qvo  foarranto, 

Api)eal  to  the  supreme  court  of  California  from  the 
district  court  of  the  second  judicial  district,  Plumas 
county. 

This  was  an  action  of  quo  warranto^  brought  on  the 
relation  of  Plumas  County  against  Chambers  and  others, 
claiming  to  compose  the  Oroville  &  Virginia  City  Bail- 
road  Company,  on  the  ground  that  the  defendants 
were  usurping  the  functions  of  a  railroad  company 
The  facts  are  stated  in  the  opinion.  Upon  trial,  judg- 
ment was  rendered  for  the  defendants.  A  motion  by 
the  plaintiff  for  a  new  trial  was  denied.  From  the 
judgment  and  the  order  denying  his  motion  for  a  new 

trial,  the  plaintiff  appealed. 
pr. 
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Van  Clief  &  Oeer^  for  the  appellant. 
Haymond  &  SttoMon^  for  the  respondents. 

Crockett,  J. — This  is  an  action  of  quo  warravio 
against  the  defendants,  claiming  to  compose  the  Oro- 
ville  &  Virginia  City  Railroad  Company,  in  which 
the  defendants  are  charged  with  usurping  the  functions 
of  a  railroad  company,  without  having  been  duly  and 
properly  incorporated  as  such.  The  answer  sets  up 
the  several  acts  which  were  performed  by  the  corpora- 
tors to  effect  an  organization  under  the  general  cor- 
poration act  of  this  state,  and  avers  that  the  statute 
was  complied  with,  and  the  company  duly  organized- 
Judgment  was  entered  for  the  defendants,  and  the 
plaintiff  appeals,  both  from  the  judgment  and  from 
the  order  denying  a  motion  for  new  trial. 

Written  findings  were  filed,  which  were  excepted  to 
by  the  plaintiff  as  defective ;  but  tlie  exceptions  were 
overruled,  to  which  ruling  the  plaintiff  excepted.  This 
ruling  is  assigned  as  error  on  the  appeal  from  the  judg- 
ment ;  and  it  is  further  claimed  that  the  judgment  is 
inconsistent  with  the  findings  as  they  were  made.  The 
last  point  will  be  first  considered. 

The  findings  are  certainly  obnoxious  to  the  objec- 
tion (so  repeatedly  adverted  to  by  this  court)  that  the 
findings  of  fact  and  conclusions  of  law  are  not  sepa- 
rately and  distinctly  stated.  Nevertheless,  the  facts 
intended  to  be  found  can  be  sufficiently  eviscerated 
from  the  mere  argument  and  inferences  of  the  court  to 
render  it  apparent  what  facts  were  considered  proved. 
Among  other  facts  the  court  finds  that  before  the 
certificate  of  incorporation  was  signed,  ten  per  cent,  of 
the  amount  previouAy  subscribed  **was  paid  in  in 
cash  and  bankable  checks."  In  a  subsequent  portion 
of  the  findings  the  particular  manner  in  which  this 
payment  was  made  is  thus  explained:    ^^The  sum  of 
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ten    thousand    nine   hundred    dollars    was    paid   by 
Bolinger  for  himself  and  Chambers  (being  the  ten  per 
cent,  upon  the  stock  subscribed  by  them),  by  check 
drawn  upon  the  Bank  of  California.     The  good  faith 
of  Chambers  is  shown  by  the  evidence  that  in  a  short 
time  after  gold  bullion  was  paid  by  him  to  Bolinger 
for  his  moiety  of  that  check.   The  evidence  of  Bolinger 
shows  that  he  had,  prior  to  March  27,  1867,  a  large 
bank  account  with  the  Bank  of  California ;  that  often- 
times he  overdrew  his  account,  under  arrangements 
with  the  bank,  the  bank  charging  him  a  certain  interest 
on  the  overdrawn  day' s  balance.    Other  witnesses  tes- 
tified that  his  checks  upon  the  Bank  of  California  had 
been  taken  by  them  as  cash,  and  cash  paid  for  them, 
and  had  never  been  dishonored.     Bolinger  says  he 
could  not  now  tell  what  the  status  of  his  account  was 
at  the  bank,  at  the  time  he  drew  this  check ;  whether 
the  balance  then  was  two  thousand  dollars  or  three 
thousand  dollars  for  him  or  against ;  but  says  abso- 
lutely and  positively  that  the  check  would  have  been 
cashed  on  presentation.     That  it  never  was  presented 
amounts  to  nothing.    It,  as  all  other  checks  drawn 
upon  responsible  parties  in  good  faith  and  with  money 
in  the  hands  of  the  drawee  to  meet  them,  was  only  a 
representative  of  that  much  money,  was  paid  by  the 
subscribers  and  received  by  the  company  as  money, 
was  used  by  the  company  as  cash  assets,  and  the  com- 
pany could  have  received  the  money  upon  it  any 
time  it  had  been-  demanded.    It  was,  then,  an  actual 
payment  of  money,  and  in  good  faith." 

It  further  appears  from  the  findings,  that  ten  per 
cent,  of  the  whole  amount  subscribed,  amounted  to  the 
sum  of  eleven  thousand  dollars,  of  which  ten  thousand 
nine  hundred  dollars  was  paid 'in  the  above  named 
check.  It  is  obvious  that  the  court  intended  to  find  as 
facts: 

First.    That  the  check  would  have  been  paid  on 
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presentation,  whether  Bolinger  had  funds  on  deposit 
to  meet  it  or  not. 

Second.  That  the  company  received  it  as  cash,  but 
never  presented  it  for  payment. 

Third.  That  when  the  check  was  drawn,  Bolinger 
had  not  to  his  credit  in  bank  sufficient  funds  to  meet  it. 

Fourth.  That  the  check  was  paid  to  and  received 
by  the  company  in  good  faith  as  cash. 

Assuming  these  to  have  been  the  facts,  the  question 
for  consideration  is,  whether  the  delivery  of  the  check 
was  a  compliance  with  section  1  of  the  act  of  May  20, 
1861,  providing  for  the  incorporation  of  railroad  com- 
panies.    Cah  Stat.  1861,  607. 

That  section  requires,  as  a  preliminary  to  the  organ- 
ization of  the  company,  that  stock  to  the  amount  of  at 
least  one  thousand  dollars  per  mile  of  the  proposed 
road  shall  be  subscribed,  *'  and  ten  per  cent,  in  cash  so 
.required  to  be  subscribed  shall  be  actually  and  in  good 
faith  paid  to  a  treasurer  to  be  named  and  appointed  by 
said  subscribers  from  among  their  number." 

We  are  not  called  upon,  in  this  case,  to  decide 
whether  or  not  a  payment  of  the  ten  per  cent,  in  good 
faith,  by  checks  payable  in  presenti^  and  drawn 
against  a  sufficient  sum  on  deposit  to  meet  them,  would 
be  a  compliance  with  this  requirement  of  the  statute, 
and  particularly  if  the  checks  were  presented  and  paid 
within  a  reasonable  time.  That  is  not  this  case  ;  and 
the  question  here  presented  is,  whether  the  payment 
can  be  made  in  a  check  drawn  by  a  person  who  had 
not  on  deposit  sufficient  funds  to  meet  it,  and  which 
was  never  presented  for  payment,  even  though  it  be 
conceded  that  the  check  would  have  been  paid  had  it 
been  presented.  If  payment  in  this  method  can  be 
substituted  for  the  cash  payment  required  by  the  stat- 
ute, it  is  obvious  that  payment  in  a  promissory  note, 
payable  on  demand,  and  which  would  have  been  paid 
on  presentation,  but  which  was  never  presented  for 
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payment,  or  in  any  negotiable  securities,  which  might 
at  any  time  have  been  converted  into  cash,  but  were 
not  so  converted,  would  have  been  equally  as  valid  as 
the  method  here  adopted.  Nothing  was,  in  fact,  paid 
by  Bolinger,  unless  his  personal  liability  as  drawer  of 
the  check  can  be  considered  payment ;  for  it  was  not 
proved,  as  appears  from  the  findings,  that  he  had  any 
funds  to  his  credit  in  bank  of  which  the  check  could 
operate  as  an  assignment;  and  it  would  have  been 
purely  at  the  option  of  the  bank  whether  it  would 
have  paid  the  check  or  not.  If  it  had  refused,  it  could 
not  have  been  coerced  .to  pay  it.  It  was  under  no  legal 
obligation  to  pay  it,  and  the  case  stands  precisely  as  if 
Bolinger  had  made  his  promissory  note  to  the  company 
upon  an  understanding  between  him  and  the  bank 
that,  as  a  matter  of  favor  and  accommodation  to  him, 
the  bank  would  pay  the  note  on  presentation ;  the 
note,  however,  never  having  been  presented  for  pay- 
ment. 

It  is  a  wholly  immaterial  circumstance  that  Bolinger 
was  in  good  credit,  and  that  his  check  might,  and 
probably  would,  have  commanded  the  cash  in  the 
vicinity.  The  same  would  doubtless  have  been  true  of 
his  own  or  any  promissory  note  by  a  responsible 
maker,  or  a  good  mortgage  security,  or  marketable 
stocks,  or  any  other  kind  of  property  which  Jjad  a 
current  market  value.  But  none  of  them  would  have 
constituted  a  cash  payment  in  the  sense  of  the  statute. 
The  policy  which  dictated  this  provision  is  perfectly 
apparent.  It  was  intended  to  prevent  the  formation 
of  corporations  for  the  construction  of  railroads  unless 
the  corporators  should  testify  their  good  faith  and 
earnestness  in  the  enterprise  by  subscribing  for  stock 
to  the  amount  of  one  thousand  dollars  per  mile  of  the 
proposed  road,  and  actually  paying  in  cash  ten  per 
cent,  of  the  amount  subscribed  before  proceeding  to 
incorporate.     It  was  also  intended  to  furnish  some 
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guaranty  to  those  dealing  with  the  company  that  it 
was  not  a  mere  paper  corporation,  without  any  sub- 
stantial basis.  But  whatever  may  have  been  the  motive 
for  this  enactment,  its  language  is  clear  and  explicit, 
and  the  courts  have  no  authority  to  disregard  it.  I 
requires  ten  per  cent,  of  the  subscription  to  be  paid  in 
cash ;  and  a  check  drawn  upon  a  bank  by  a  person 
who  had  no  funds  to  his  credit,  and  which  was  never 
presented  for  payment,  can  in  no  just  sense  be  deemed 
cash,  however  good  the  credit  of  the  drawer.  If  the 
statute  had  intended  to  permit  the  credit  of  the  sub- 
scriber to  be  substituted  for  cash  it  would  have  said  so. 

•  

But  it  evidently  contemplated  nothing  of  the  kind.  This 
objection  arises  on  the  fece  of  the  findings,  and  in  my 
opinion  is  fatal  to  the  alleged  act  of  incorporation. 
The  payment  of  ten  per  cent,  in  cash  was  a  condition 
precedent,  without  the  performance  of  which  the  sub- 
scribers had  no  power  to  incorporate.  An  exact  and 
literal  compliance  with  the  statute  in  this  respect  may 
not  be  indispensable.  If  from  accident,  inadvertence, 
or  some  other  unintentional  cause,  there  should  be  a 
failure  to  pay  an  insignificant  portion  of  the  ten  per 
cent.,  I  presume  it  would  not  vitiate  the  act  of  incor- 
poration. But  there  must  be  a  substantial  compliance 
with  the  statute.  In  this  case  the  whole  amount  to  be 
paid  was  eleven  thousand  dollars,  of  which  ten  thou- 
sand *nine  hundred  dollars  was  paid  in  Bolinger's 
check,  leaving  only  one  hundred  dollars  to  be  paid  in 
cash.  This  can  not  be  regarded  as  a  substantial  com- 
pliance with  the  statute.  Counsel  insist,  however, 
that  the  provision  in  respect  to  the  prior  subscription 
of  stock,  and  the  payment  of  the  ten  per  cent. ,  is  direc- 
tory only,  and  that  the  payment  is  not  a  condition 
precedent,  the  performance  of  which  is  essential  to  the 
validity  of  the  act  of  incorporation,  and  in  support  of 
this  proposition  we  are  referred  to  the  case  of  Common- 
wealth V.  Westchester  E.  R.  Co.,  3  Grant  {Pa.)  300. 
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Bat  that  decision  was  founded  on  a  special  statute,  in 
many  respects  essentially  different  from  ours,  and  does 
not  sustain  the  position  here  contended  for.  But  if  it 
was  directly  in  point,  we  would  not  be  inclined  to 
follow  it.  On  the  other  hand,  I  think  it  is  apparent 
that  without  a  substantial  compliance  with  this  pro- 
vision the  subscribers  acquired  no  jurisdiction  to 
organize  themselves  into  a  corporate  body,  and  this 
view  of  the  law  is  supported  by  the  following  author- 
ities :  Eaton  v.  Aspinwall,  19  iV^.  T.  119 ;  People  v. 
Troy  House  Co.,  44  Barb.  (iT.  T.)  634;  Haviland  v. 
Chase,  39  Id.  283;  Taggard  v.  Western  Maryland 
B.  B.  Co.,  24  Md.  688;  People  v.  Eensselear  Ins. 
Co.,  88  Barb.  {N.  T.)  323;  Patterson  v.  Arnold,  45 
Pa.  St.  416. 

If  these  views  be  correct,  the  act  of  incorporation 
is  invalid,  and  the  defendants  are  not  entitled  to  exer- 
cise corporate  powers. 

Judgment  reversed  and  cause  remanded,  with  an 
order  to  the  district  court  to  order  judgment  for  the 
plaintiff  on  the  findings. 

Temple,  J.,  did  not  sit 

Judgment  reversed. 


V 
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THE  NEW  YOEK,  HOUSATONIC,  &  NORTHERN 
RAILROAD  COMPANY  %.  HUNT. 

89  Connecticut,  75. 

SupreTne  Court  of  Errors  of  Connecticut;  January 

Term,  1872. 

Sabscriptions.  Svidenoe.  Id  an  actioti  upon  a  Bnbscription  to  the 
stock  of  a  railway  compaDy,  the  prodactioD  in  evidence  of  the  writ- 
ing declared  upon,  is  not  rendered  unnecessary  by  a  statute  which 
provides  that  in  any  action  upon  a  written  instrument  claimed  to 
have  been  executed  or  entered  into  by  the  defendant,  and  which  is 
described  or  recited  in  the  declaration,  the  plaintiff  shall  not  be  re- 
quired to  prove  the  execution  or  delivery  of  such  instrument,  unless 
the  defendant,  at  the  time  of  pleading,  shall  file  notice  in  writing 
that  he  denies  such  execution  or  delivery;  even  though  no  such  no- 
tice has  been  filed  by  the  defendant. 

Incorporation.  Subscriptions.  The  charter  of  a  railroad  company 
provided  that  no  installments  of  subscriptions  to  its  capital  stocky 
after  the  first,  should  be  called  for  until  at  least  ^vt  hundred  thou- 
sand dollars  of  the  capital  stock  should  be  subscribed.  After  such 
subscriptions  to  the  amount  of  two  hundred  thousand  dollars  had 
been  made,  a  contractor  agreed  with  the  company  to  construct  its 
road,  and  to  accept  in  part  payment,  on  the  completion  of  the  road, 
three  hundred  thousand  dollars  in  its  capital  stock.  The  contractor 
afterward  became  insolvent,  and  failed  to  fullfil  his  contract.  In  an 
action  by  the  company,  to  recover  installments  from  one  of  the  sub- 
scribers to  the  stocks — Heldy  that  such  agreement  by  the  contractor 
was  not  a  subscription  to  the  stock  within  the  meaning  of  the 
charter. 

Case  reserved  for  the  advice  of  the  supreme  court  of 
errors  of  Connecticut,  by  the  superior  court  of  Fairfield 
County. 

This  was  an  action  of  assumpsit  by  the  New  York> 
Housatonic,  &  Northern  EaQroad  Company  against 
Hunt,  upon  the  following  instrument : 
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New  York,  &c.  R.  R.  Co.  t>.  Hunt. 


"  New  York,  Housatonic  and  Northern  Eailroad 

Company. 

"We,  the  undersigned,  hereby  agree  to  take  the 
number  of  shares  set  opposite  our  respective  names  of 
the  capital  stock  of  the  above  named  company,  and  ta 
pay  for  the  same  in  such  instalhnents  and  at  such  times 
as  a  majority  of  the  board  of  directors  of  said  company 
shall  direct.  The  said  capital  stock  being  one  million 
of  dollars,  divided  into  ten  thousand  shares  of  one 
hundred  dollars  each. 

"(Signed)    Floyd  K.  Hunt.  5  shares.'' 

Upon  trial  before  the  court,  on  the  general  issue^ 
with  notice,  the  following  facts  were  found : 

The  defendant  not  having  in  his  notice  denied  the 
execution  or  delivery  of  the  instrument  declared  on, 
the  plaintiffs  offered  no  evidence  to  prove  its  execution 
and  delivery  by  the  defendant.  The  plaintiffs  proved 
that  the  original  contract  was  lost,  but  they  did  not 
offer  in  evidence  a  copy,  nor  attempt  to  prove  the  lan- 
guage or  substance  of  it. 

The  plaintiffs  were  incorporated  under  the  general 
railroad  law  of  the  state  of  New  York,  with  a  capital 
stock  of  one  million  dollars,  in  shares  of  one  hundred 
dollars  each,  and  their  articles  of  association  contained 
the  following  provision : 

"  The  board  of  directors  may  require  payment  of 
the  remaining  ninety  dollars  on  each  of  the  shares 
already  subscribed,  and  also  of  the  whole  or  any  por- 
tion or  portions  of  any  additional  shares  hereafter  to  be 
subscribed,  at  such  times  respectively  as  a  majority  of 
the  board  of  directors  shall  prescribe.  Provided,  how- 
ever, that  no  installment  shall  be  payable  upon  a  less 
notice  than  ten  days ;  and  that  no  part  of  said  ninety 
dollars  shall  be  called  for  until  at  least  five  hundred 
thousand  dollars  of  said  capital  stock  shall  be  sub- 
scribed." 

On  October  4,  1865,  the  plaintiffs  entered  into  a 
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written  contract  with  Sidney  G.  Miller,  a  contractor, 
by  which  Miller  agreed  to  construct  a  portion  of  the 
plaintiflfs'  road,  and  to  receive  in  part  payment  capital 
stock  of  the  plaintiffs  to  the  amount  of  tliree  hundred 
thousand  dollars.  The  plaintiflfs  oflPered  this  contract 
in  evidence,  for  the  purpose  of  proving  that  Miller  was 
a  subscriber  to  the  stock  of  the  company  to  the  amount 
of  three  hundred  thousand  dollars.  At  the  date  of 
the  contract  with  Miller  stock  had  been  subscribed  for 
to  the  amount  of  two  hundred  thousand  dollars,  which 
was  the  amount  required  by  the  laws  of  New  York 
with  reference  to  the  length  of  the  road  in  that  state, 
and  was  in  addition  to  the  amount  of  stock  named  in 
the  contract  as  agreed  to  be  taken  by  Miller.  The  con- 
tract with  Miller  was  made  in  good  faith  by  the  com- 
pany and  by  Miller,  and  his  agreement  therein  to  take 
the  stock  named  as  he  should  earn  it  was  intended  by 
the  parties,  and  was  regarded  by  them,  as  a  bona  fide 
agreement  by  Miller  that  he  should  take  such  stock 
when  earned  by  him.  Miller,  at  the  time  the  contract 
was  made,  was  reputed  to  be  a  responsible  person,  and 
his  pecuniary  credit  good,  and  his  contract  was  reason- 
ably believed  by  the  company  to  be  one  which  could 
and  would  be  completely  and  faithfully  executed  on 
both  sides  as  agreed,  and  would  be  advantageous  to 
the  company.  Miller  from  the  date  of  the  contract 
until  some  time  late  in  the  fall  of  1866  continued  to  be 
in  excellent  pecuniary  credit  and  standing,  when  he 
became  embarrassed  through  the  failure  of  Ketchum  & 
Co.,  of  New  York  city.  Soon  after  the  execution  of 
this  contract,  to  wit :  on  or  before  December,  1866, 
Miller  commenced  the  construction  of  the  road  under 
the  contract,  and  faithfully  carried  on  the  construction 
pursuant  to  its  terms  until  the  fall  of  1866,  when  he 
took  in  one  Adna  Gough  as  a  partner,  and  afterwards 
assigned  to  Gough  all  his  rights  in  the  contract,  which 
assignment  was  never  assented  to  by  the  company. 


AMERICAN    RAILWAY    REPORTS.  59 

New  York,  &c.  R.  R.  Co.  r.  Hunt. 

Gough  carried  on  the  work  of  construction  under  the 
contract  until  March,  1867,  when  he  became  entirely 
insolvent  and  disappeared,  since  which  time  the 
company  have  themselves  carried  on  the  work  of 
construction,  having  been  compelled  so  to  do  by 
the  insolvency  and  failure  to  perform  of  the  con- 
tractors, but  without  discharging  or  releasing  them 
from  their  obligations ;  and  the  portion  of  the  road 
between  Brookfield  and  Danbury  has  been  completed 
and  running  for  over  two  years  last  passed,  and  other 
portions  of  the  road  in  this  state  and  the  state  of  New 
York  have  been  and  are  still  being  worked.  While 
Miller  and  Gough  were  constructing  the  road  under 
the  contract,  the  company  issued  to  them  the  stock 
which  they  had  earned  and  were  to  take  under  it  for 
their  work,  amounting  to  about  twelve  thousand  dol- 
lars in  all.  The  amount  which  was  issued  to  Miller 
individually  was  about  six  thousand  doUars. 

Nine  installments  of  ten  dollars  each  on  each  share 
had  been  called  for  by  the  company  by  the  vote  of  its 
directors,  besides  the  ten  per  cent,  paid  at  the  time  of 
the  subscription  of  the  stockholders,  and  which  the 
defendant  had  paid. 

The  amounts  of  installments  and  the  date  of  the 
calls  were  as  f  oUows : 

lat  caU  was  made  November  14, 1865,  and  payable  December  30, 1665,  $50 


2d 

March  13, 1863, 

(« 

April     1, 1866, 

50 

8d 

May       8,  1866, 

M 

May    38.1866, 

50 

4th 

May      8,  1866. 

(« 

June     1,  1866. 

50 

5th 

June    13,1866. 

« 

June  35.  1866. 

50 

6th 

Sept.   15,  1866, 

« 

Sept.  38,  1866, 

50 

7th 

Sept.   15,1866, 

«< 

Oct.     16,  1866, 

50 

8th 

M 

Dec.      1,  1866, 

«« 

Dec.    13,1866, 

50 

9th 

«< 

Feb.    19  1867, 

«( 

March  9,  1867, 

50 

$450 

Notices  of  these  calls  were  regularly  forwarded  to 
the  defendant  as  they  were  voted. 

The  defendant  on  June  27, 1866,  in  response  to  caUs 
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then  previously  made,  sent  to  the  company  his  cheqjs: 
for  two  hundred  and  fifty  dollars,  to  pay  the  amounts 
then  due  on  the  first  five  installments,  which  check  was 
subsequently  paid  by  the  defendant.  None  of  the 
other  installments  called  for  have  been  paid  by  the 
defendant. 

The  questions  of  law  arising  upon  the  record  were 
reserved  for  the  advice  of  the  supreme  court  of  errors. 

Blake^  Treaty  &  Bullock^  for  the  plaintiffs. 

Todd  &  White^  for  the  defendant. 

Seymour,  J. — The  plaintiff  in  this  case  seeks  to  re- 
cover from  the  defendant  the  amount  of  his  subscrip- 
tion to  the  capital  stock  of  the  company.  The  action 
is  assumpsit  upon  a  written  instrument  averred  to 
have  been  executed  by  the  defendant,  and  described 
in  the  declaration.  The  defendant  did  not  file  a  notice 
denying  the  execution  of  the  Instrument.  The  plain- 
tiff therefore  was  not  bound  on  the  trial  to  prove  its 
execution  and  delivery,  by  virtue  of  section  106  of  the 
Act  de  Civil  Actions. 

The  plaintiff  claimed  that  under  this  act  he  was 
not  bound  to  produce  the  instrument,  but  might  regard 
it  as  proved  as  described  in  his  declaration,  and  pro- 
ceed at  once  to  show  its  breach.  In  this  we  think  the 
plaintiff  is  wrong.  The  statute  was  intended  to  dis- 
pense with  the  formal  proof  of  execution,  but  not  to 
dispense  with  the  production  of  the  writing  declared 
on.  The  defendant's  subscription  should  have  been 
produced,  or,  if  lost,  its  contents  proved.  After  the 
decision  of  this  court  in  the  case  of  Mahaiwe  Bank  v. 
Douglass,  31  Conn.  170,  this  question  is  hardly  an 
open  one,  and  requires  no  discussion. 

The  principal  matter  in  issue  between  the  parties  is 
whether  the  condition  in  article  8  of  the  plaintiff's 
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charter  has  been  complied  with,  which  provides  that 
no  instaUment,  except  the  first,  shall  be  called  for  until 
at  least  five  hundred  thousand  dollars  of  the  capital 
stock  shall  be  subscribed. 

It  is  agreed  that  this  sum  had  not  been  subscribed 
in  the  usual  way  of  direct  subscription.  About  two 
hundred  thousand  dollars  was  thus  subscribed,  and 
one  Miller  contracted  to  build  the  road,  and  take 
part  pay  in  stock  to  the  amount  of  three  hundred 
thousand  dollars,  and  the  plaintiff  contends  that  this 
contract  of  Miller  amounts  to  a  subscription  within 
the  intendment  of  the  article  of  the  charter  on  that 
subject.  The  substance  of  Miller' s  contract  is  that  he 
will  build  the*  entire  road  of  forty  miles  within  two 
years  from  the  date  of  the  contract,  and  he  is  to  have 
when  the  contract  is  completed,  among  other  things, 
three  hundred  thousand  dollars  in  the  stock  of  the 
company.  He  failed  to  fullfil  the  contract,  and  became 
insolvent. 

We  are  clear  that  this  agreement  by  Miller  is  no 
Bubscription  to  stock  within  the  fair  meaning  of  the 
proviso.  That  proviso  contemplated  subscriptions 
payable  in  money,  by  installments  to  be  regularly 
called  in  by  the  directors.  The  defendant  had  a  right 
to  expect  and  require  that  subscriptions  like  his  own  to 
the  amount  of  five  hundred  thousand  dollars  should  be 
made,  before  he  should  be  liable  for  further  installments 
after  the  fii'st.  The  construction  put  upon  this  pro- 
viso by  the  plaintiff  might  lead,  we  think,  to  great 
abuses.  It  is  important  to  the  public,  as  well  as  to 
Individual  stockholders,  that  subscriptions  should  be 
boTiafide^  and  that  the  means  for  building  the  road 
should  be  secured  before  the  enterprise  is  entered 
upon. 

It  seems  that  the  defendant  submitted  without 
objection  to  calls  for  the  first  five  installments,  and  the 
plaintiff    claims  that  thereby  the  defendant  waived 
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compliance  with  the  strict  letter  of  the  proviso,  and 
that  it  is  now  too  late  for  him  to  complain  of  the  non« 
fuUfilment  of  the  condition.  Such  payments  may 
furnish  evidence  of  waiver,  but  the  finding  states  the 
mere  fact  of  the  payment,  and  does  not  detail  the  cir- 
cumstances under  which  it  was  made.  The  finding  in 
this  and  in  some  other  respects  seems  imperfect ;  and 
in  view  of  the  whole  record,  we  think  the  case  should 
be  remanded  to  the  superior  court  for  a  new  trial,  and 
that  the  parties  have  liberty  to  show  the  facts  con- 
nected with  the  payment  of  the  installments,  with  the 
view  of  presenting  more  fully  all  that  bears  upon  the 
question  of  waiver. 

Some  questions  were  presented  relating  to  variances 
between  the  declaration  and  the  proof.  It  is  clear  that 
the  plaintiflP  must  amend  his  declaration,  so  that  the 
defendant' s  subscription  shall  appear  to  be,  as  it  was, 
conditional  on  the  five  hundred  thousand  dollars  being 
subscribed,  and  as  to  the  other  supposed  variances,  they 
can  easily  be  avoided  in  the  amended  declaration. 
The  points  relating  to  these  variances  are  not  of 
general  importance,  and  require  no  decision  or  dis- 
cussion  here. 

Others  concurred. 

Case  remanded  for  new  trial. 
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8WABTW0UT   v.    THE   MICHIGAN   AIR   MNB 

RAILROAD  COMPANY. 

24  MiMgan,  889. 

Supreme  Court  qf  Michigan  /  April  Term^  1873. 

hcotpoiatlop.  SabictlptlonB.  The  associates  in  a  railroad  company, 
who,  acting  nnder  a  statnte  authorizing  their  incorporation,  had 
elected  and  held  meetings  of  directors  as  well  as  of  stockholders; 
had  made  assessments  npon  the  subscriptions  to  the  capital  etock, 
and  collected  them  in  part;  had  assigned  a  portion  of  the  road  for 
construction,  and  proceeded  to  construct  the  same ;  and  had  done 
▼arious  other  acts  as  a  corporation,  and  expended  large  amounts  of 
money  in  furtherance  of  the  object  for  which  the  company  was 
formed,  without  interference  by  the  public  authorities, — Held^  a 
corporation  defacto^  even  if  not  a  corporation  dsjure;  and  capable, 
as  such,  to  maintain  an  action  for  an  unpaid  balance  of  a  subscrip- 
tion against  one  of  the  corporators  who  had  acted  with  the  others  in 
claiming  and  exercising  corporate  powers. 

In  such  an  action,  questions  whether  there  has  been  exact  regularity 
and  strict  compliance  with  the  provisions  of  the  law  authorizing 
the  incorporation  can  not  be  raised.  Such  questions  concern  the 
state  rather  than  individuals,  and  should  only  be  raised  in  a  pro- 
ceeding to  which  the  state  has  seen  fit  to  make  itself  a  party. 

But  a  railroad  company,  although  a  corporation  ds  facto^  and  entitled 
as  such  to  maintain  actions,  can  not  recover  upon  subscriptions  to 
its  stock,  without  showing  performance  of  all  acts  which  are  made, 
by  the  statute  authorizing  its  incorporation,  conditions  precedent; 
as  the  procuring  of  subscriptions  to  the  capital  stock  to  a  certain 
amount. 

Sabscrlptions.  Mnniotpal  corporations.  Where  the  legislature  has 
authorized  a  railroad  company  to  proceed  in  the  construction  of  a  di- 
vision of  its  line,  and  to  collect  the  subscriptions  to  its  stock  made 
along  such  division,  so  soon  as  a  certain  amount  of  subscriptions  as- 
sessable for  the  construction  of  such  division  is  obtained,  reckoning 
as  part  of  that  amount  such  aid  as  may  be  voted  by  any  municipal- 
ity along  such  division,  the  fact  that  such  municipal  aid  is  after- 
wards held  void  by  the  courts  docs  not  aflfect  the  authority  to  pro 
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ceed  with  the  construction  of  such  diyision.  That  the  conditions 
prescribed  by  the  legislature  to  the  exercise  of  corporate  powers 
have  proved  of  no  yalue  does  not  take  away  the  powers  conferred. 

Babacrlptioiis.  Where,  by  such  a  statute,  a  raibroad  company  is  au- 
thorized, when  subscriptions,  &c.,  sufficient  to  construct  a  division 
of  its  line,  of  a  specified  length,  at  a  certain  rate  per  mile,  have 
been  obtained,  to  proceed  to  elect  directors,  who  may  designate 
such  a  division  for  construction,  and  assess  and  enforce  collections 
of  its  capital  stock  subscribed  by  persons  residing  along,  collateral 
to,  or  within  a  certain  distance  of  either  terminus  of  such  designated 
division,  an  action  for  an  assessment  upon  such  subscription  can 
not  be  maintained  without  proof  that  the  necessary  subscriptions 
had  been  obtained  between  the  two  termini,  or  within  the  required 
distance  from  them,  of  the  division  designated  and  set  apart. 

It  is  no  defense  to  an  action  for  an  assessment  upon  subscriptions  to 
stock,  that  stock  has  been  awarded  to  persons  whose  names  were 
not  on  the  stock  book,  or  to  those  who  had  not  actually  paid  in  the 
installment  required  on  subscribing;  one  who  has  received  what  he 
subflcribed  for  can  not  complain  of  an  award  to  those  who  could 
not  have  compelled  it. 

It  is  not  a  bar  to  an  action  to  recover  an  assessment  upon  subscrip- 
tions to  the  stock  of  a  railroad  company  that,  pending  the  action, 
the  plaintiff  consolidated  with  another  company.  The  cause  of  ac- 
tion does  not  die  but  passes  to  the  new  company,  and  this  objection, 
if  valid  in  any  form,  should  be  considered  matter  in  abatement 
merely,  and  should  be  pleaded  accordingly. 

An  arrangement,  between  the  officers  of  a  railroad  company  and  a 
portion  of  its  subscribers,  that  if  the  town  in  which  they  reside 
voted  a  certain  amount  of  municipal  aid,  such  subscribers,  upon 
paying  a  certain  percentage  of  their  subscription,  should  be  re- 
leased from  the  balance,  being  one  in  effect  to  release  a  portion  of 
the  subscriptions  without  authority  of  law,  is  void. 

A  subscription  to  stock  of  a  railroad,  made  upon  condition  **  that  the 
line  of  the  road  shall  be  located  and  built  within  one  mile  of "  a 
specified  point,  is  assessable  when  the  road  is  finally  located  within 
one  mile  thereof,  although  not  yet  constructed. 

Error  from  the  supreme  court  of  Michigan  to  the 
circuit  court  of  St.  Joseph  county. 

This  was  an  action  by  the  Michigan  Air  line  Rail- 
road Company  to  recover  from  Swartwout  an  asses- 
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ment  upon  liis  subscription  to  the  capital  stock  of  the 
Grand  Trunk  Railway  of  Michigan,  the  plaintiff  claim- 
ing as  successor  to  the  rights  of  the  latter  corporation. 
The  questions  involved  in  the  case  are  stated  in  the 
opinion.  Judgment  was  rendered  for  the  plaintiff ;  to 
review  which  the  defendant  brought  a  writ  of  error. 

Setterens  &  Burrows^  and  Ashley  Pondj  tot  the 
plaintiff  in  error. 

Mason  <fe  Melendy^  and  Oeorge  V.  N.  Lothrop^  for 
the  defendant  in  error. 

CooLEY,  J. — Swartwout  was  a  subscriber  to  the 
capital  stock  of  the  Grand  Trunk  Railway  of  Michigan, 
a  corporation  afterwards  consolidated  with  another, 
under  the  name  of  the  Michigan  Air  Line  Railroad  Com- 
pany. Having  paid  thirty-five  per  cent,  of  his  subscrip- 
tion, he  refused  to  pay  the  balance,  and  suit  was 
brought  for  its  recovery.  In  the  circuit  court  the  plain- 
tiff has  succeeded  in  obtaining  judgment,  and  Swart- 
wout has  brought  the  record  to  this  court  by  writ  of 
error,  assigning  various  errors  in  the  rulings  below. 

Many  of  the  alleged  errors  relate  to  the  original 
organization  of  the  Grand  Trunk  Railway  Company 
under  the  general  railroad  law  of  the  state.  It  is 
insisted,  among  other  things,  that  by  the  articles  of 
association  one  of  the  proposed  termini  of  the  road  is 
not  indicated  with  sufficient  precision ;  that  the  meet- 
ing of  stockholders  for  the  election  of  directors  and 
the  permanent  organization  of  the  company,  was 
called  before  the  requisite  amount  of  stock  had  been 
subscribed;  that  the  commissioners  in  determining 
upon  the  call  for  such  meeting,  which  could  only  be 
made  after  a  certain  amount  of  subscriptions  had  been 
obtained,  reckoned  as  a  part  of  such  amount  certain 

aums  unlawfully  voted  by  municipalities,  and  that  the 
TV. — 5 
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court  erred  in  not  allowing  the  defense  to  show,  by 
way  of  establishing  the  failure  to  eflEect  a  legal  organ- 
ization, that  some  of  the  subscriptions  to  the  stock 
were  conditional,  and  that  on  some  the  five  per  cent, 
required  by  law  to  be  paid  on  subscribing  was  not 
paid.  It  is  also  objected  that  the  proceedings  to  effect 
the  consolidation  of  the  Grand  Trunk  Railway  with 
another  organization,  before  referred  to,  were  ineffect- 
ual by  reason  of  certain  irregularities,  and  that  the 
circuit  court  erred  in  holding  otherwise. 

Before  the  suit  below  was  brought,  the  railroad 
company  had  held  meetings  as  well  of  its  directors  as 
its  stockholders  ;  had  made  assessments  upon  the  sub- 
scriptions to  its  capital  stock  and  collected  them  in 
part ;  had  assigned  a  portion  of  its  road  for  construc- 
tion, and  proceeded  to  construct  the  same ;  and  had 
done  various  other  acts  as  a  corporation,  and  expended 
large  amounts  of  money  in  furtherance  of  the  osten- 
sible object  for  which  the  company  was  formed.  Some 
of  these  things  were  done  before,  and  some  after  the 
consolidation;  and  while  in  the  proceedings  of  the 
associates  there  was  every  evidence  that  they  intended 
to  carry  into  effect  the  purpose  indicated  by  their 
articles,  we  are  not  informed  that  the  public  author- 
ities had  interfered  to  call  in  question  the  validity  of 
their  assumption  of  corporate  powers,  or  to  take  away 
any  such  powers  as  they  might  have  possessed  on  any 
charge,  that  if  originally  assumed  in  conformity  with 
law,  they  had  since  been  forfeited. 

Under  these  circumstances,  I  think  the  circuit 
judge  was  correct  in  holding  that  no  question  of  the 
regularity  of  the  organization  of  the  Grand  Tj-unk 
Railway,  or  of  its  subsequent  consolidation,  could  be 
raised  by  the  defendant  in  this  suit.  It  will  be  seen 
that  the  associates,  under  a  statute  which  authorized 
them  to  incorporate  themselves,  had  taken  steps  for 
that  purpose;  had  assumed  that  the  purpose  wai» 
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accomplished,  and  had  for  some  time  exercised  cor- 
porate powers.  The  defendant  was  one  of  their  num- 
ber ;  he  had  acted  with  the  rest  in  laying  claim  to  cor- 
porate authority,  and  he  had  made  payments  on  the 
assumption  that  the  claim  was  well  based.  Important 
acts,  extending  over  a  long  line  of  territory,  had  been 
done  upon  this  assumption,  and  with  acquiescence  on 
the  part  of  the  public  authorities.  The  original 
associates,  together  with  those  with  whom  they  became 
united  by  the  consolidation,  were  unquestionably  a 
corporation  defacto^  whether  they  were  such  dejure 
or  not ;  and  as  a  corporation,  in  view  of  the  facts  in 
proof,  it  is  reasonable  to  presume  they  had  contracted 
debts  and  incurred  obligations.  The  organization 
woidd  be  trusted  in  reliance  upon  its  being  the  cor- 
poration  it  assumed  to  be ;  and  parties  dealing  with  it 
could  not  be  expected  to  assume  that  the  associates 
would  be  allowed  to  claim  corporate  rights  for  the 
purposes  of  constructing  their  road,  and  then  to  deny 
corporate  existence  for  the  purpose  of  avoiding  the 
subscriptions,  which  were  the  sole  consideration  for 
their  authority  from  the  state  to  construct  it.  Where 
there  is  thus  a  corporation  de  factOy  with  no  want  of 
l^slative  power  to  its  due  and  legal  existence ;  where 
it  is  proceeding  in  the  performance  of  corporate  func- 
tions, and  the  public  are  dealing  with  it  on  the  sup- 
position that  it  is  what  it  professes  to  be,  and  the 
questions  suggested  are  only  whether  there  has  been 
exact  regularity  and  strict  compliance  with  the  pro- 
visions of  the  law  relating  to  incorporation,  it  is 
plainly  a  dictate  alike  of  justice  and  of  public  policy, 
that  in  controversies  between  the  de  facto  corporation 
and  those  who  have  entered  into  contract  relations 
with  it,  as  corporators  or  otherwise,  that  such  ques- 
tions should  not  be  suffered  to  be  raised. 

The  injustice  of  requiring  of  every  man  who  may 
deal  with  the  associates- in  reliance  upon  the  corporate 
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personality,  that  he  should,  at  his  i)eril,  take  notice  of 
all  failures  on  their  part  in  a  strict  compliance  with 
the  law,  and  that  he  should  raise  questions  of  usurpa- 
tion of  corporate  authority  which  the  state  waives  or 
passes  by  without  notice,  is  too  manifest  to  require 
comment.  But  apart  from  its  injustice,  it  is  obvious 
that  all  questions  of  regularity  in  the  proceedings  on 
the  part  of  the  associates  in  taking  upon  themselves 
corporate  functions,  purporting  to  emanate  from  the 
sovereignty,  are  questions  which  concern  the  state 
rather  than  individuals,  and  should  only  be  raised  in 
a  proceeding  to  which  the  state  has  seen  fit  to  make 
itself  a  party. 

The  trial  of  an  issue  on  a  complaint  by  the  state,  of 
usurpation,  would  determine  the  matter  finally,  but 
the  trial  of  the  same  issue  in  a  suit  with  an  individual 
would  settle  nothing  for  future  controversies,  but  the 
same  question  might  arise  again  and  again,  and  per- 
haps be  decided  differently  on  difl'erent  trials. 

This  point  would  have  been  open  to  no  controversy 
whatever,  had  the  plaintiff  been  organized  under  a 
special  charter,  and  had  we  had  no  constitutional 
provision  forbiding  the  granting  of  such  charters. 
Proof  of  the  charter  and  of  user  under  it,  would  have 
been  sufficient  to  establish  a  prima  fade  right  in  the 
plaintiff  to  sue.  Snow  «.  Peacock,  2  Carr.  &  P.  215 
Dutchess  Manuf.  Co.  t?.  Davis,  14  Johns.  (i\r.  T.)  245 
Williams  «.  Bank  of  Michigan,  7  Wend.  {N.  T.)  640 
Penobscot,  &c.  R.  R.  Co.  v.  Dunn,  39  Me.  687 ;  Jame- 
son V.  People,  16  III.  257 ;  Cahill  v.  Kalamazoo  Ins. 
Co.,  2  Bougl.  {Mich.)  124;  Way  v.  Billings,  2  Mich. 
397 ;  Wood  v.  Coosa,  &c.  R.  R.  Co.,  32  Oa.  273 ; 
Baker  v.  Backus,  32  III.  79 ;  Cochran  v.  Arnold,  68 
Pa.  St.  399  ;  Rondell  v.  Fay,  32  Oal.  354 ;  Ang.  <fe  A. 
on  Corp.  354.  And  this  prima  facie  case  an  individual 
would  not  be  suffered  to  dispute,  for  the  reason  already 
suggested,  that  the  question  is  not  to  be  tried  in  a  suit 
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where  it  would  only  arise  collaterally,  and  where  the 
state,  as  the  party  chiefly  concerned,  could  not  be 
heard  by  its  counsel. 

As  was  well  said  by  Mr.  Justice  Beonsok,  in  a  sim- 
ilar case  :  "It  is  unnecessary  to  inquire  what  may  be 
the  rights  of  the  people  in  relation  to  this  corporation, 
or  as  against  the  individuals  who  were  concerned  in  get- 
ting it  up  and  setting  it  in  motion.  The  defendant 
does  not  represent  the  sovereign  power,  and  has 
nothing  to  do  with  the  question  whether  the  company 
should  be  dissolved.  So  long  as  the  state  does  not 
interfere,  the  company  may  sue,  or  do  any  other  law- 
ful act,  whatever  sins  may  have  been  committed  in 
bringing  the  body  into  existence.'*  McFarlan  ^.  Tri- 
ton Ins.  Co.,  4  Ben.  {If.  Y.)  397. 

But  both  in  reason  and  on  authority  the  ruling 
should  be  the  same  where  an  attempt  has  been  made 
to  organize  a  corporation  under  a  general  law  permit- 
ting it.  If  due  authority  existed  for  the  organization, 
and  the  question  is  one  of  regularity  merely,  "  the  rule 
established  by  law  as  well  as  reason  is,  that  parties 
recognizing  the  existence  of  corporations  by  dealing 
with  them,  have  no  right  to  object  to  any  irregularity 
in  their  organization,  or  any  subsequent  abuse  of  their 
powers,  not  connected  with  such  dealing.  As  long  as 
these  are  overlooked  or  tolerated  by  the  state,  it  is  not 
for  individuals  to  call  them  in  question."  Selden,  J., 
in  Methodist  Ep.  Union  Church  v.  Pickett,  19  N.  Y. 
485.  "Any  other  rule,"  as  has  been  justly  said  in 
another  New  York  case,  "must  be  fraught  with 
serious  consequences,  and  great  public  mischief. 
Most  of  the  persons  who  subscribe  in  good  faith  for 
the  stock  do  not  examine  to  see  whether  all  the  re- 
quirements of  the  statute  in  the  organization  of  the 
corporation  have  been  complied  with ;  and  if  they  did, 
would  not  probably  discover  defects  like  those  now 
pointed  out.    The  stock  is  sold  in  market  from  hand 
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to  hand,  without  any  such  examination.  The  corpora- 
tion may  carry  on  its  business  for  years,  and  its  stock 
have  entirely  changed  hands,  when  its  property  may 
be  destroyed  by  a  trespasser,  and  in  an  action  against 
him,  in  the  name  of  the  corporation,  his  only  defense : 
*You  are  not  legally  a  corporation  by  reason  of  a 
defect  in  your  constitution,'  would,  upon  the  doctrine 
contended  for  by  the  defendant,  be  successful."  * '  The 
error,"  as  is  further  said  in  the  same  case,  "is  in  not 
recognizing  the  distinction  between  what  is  sufficient 
to  constitute  a  corporation  defacto^  and  what  is  neces- 
sary to  constitute  one  dejure;  and  how  and  by  whom 
a  corporation  de  facto  may  be  shown  not  to  be  a  cor- 
poration dejure.  The  state  alone  can  take  advantage 
of  a  defect  in  the  constitution  of  a  corporation  like  the 
one  in  this  case.  In  its  action  it  will  be  governed  by 
public  policy  and  considerations."  Buffalo,  &c.  R.  R. 
Co.  V.  Gary,  26  N.  T,  77.  In  the  case  of  the  asso- 
ciates in  the  corporation  de  facto^  and  those  who  have 
had  dealings  with  it,  there  is  a  mutual  estoppel,  rest- 
ing upon  broad  grounds  of  right,  justice,  and  equity. 
The  first  class  are  not  suffered  to  deny  their  incorpora- 
tion, nor  the  second  to  dispute  the  validity  of  their 
assertions  of  corporate  powers.  Ewing  v,  Robeson,  15 
Ind,  29 ;  Armstrong  v.  Harvey,  11  Ohio  St.  527 ; 
Brouwer  v.  Appleby,  1  Sandf.  {N.  Y.)  158 ;  Methodist 
Ep.  Union  Church  «.  Pickett,  19  N.  T.  485.  The  state 
itself,  it  has  been  held  in  this  state,  may  be  precluded 
by  its  action  or  neglect  from  denying  the  incorpora- 
tion (People  V.  Maynard,  15  Mich.  463) ;  or  from  tak- 
ing advantage  of  a  forfeiture  after  long  acquiescence. 
People  ^?.  Oakland  County  Bank,  1  Dough  {Mich.)  282. 
In  further  illustration  of  these  views,  reference  is 
made  to  Smith  «.  Heidecker,  39  Mo.  157 ;  Low  v.  Rail- 
road, 45  N.  H.  378 ;  Heaston  ?).  Cincinnati,  &c.  R.  R. 
Co.,  16  Ind.  276;  Society,  &c.  x.  Commonwealth,  62 
T(z.  St.  125  ;  Goodrich  v.  Reynolds,  31  III.  490. 
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But  although  the  plaintiff  below  was  a  corporation 
de  facto^  and  entitled  to  maintain  actions  as  such,  it 
may  still  be  true  that  it  was  not  authorized  to  recover 
upon  subscriptions  to  its  corporate  stock.  For  this 
purpose  it  is  not  sufficient  that  its  corporate  powers 
are,  under  the  circumstances,  to  be  taken  as  conceded 
by  the  subscribers.  The  statute  has  pointed  out 
certain  steps  which  are  to  be  taken  by  the  corporation, 
and  has  made  these  conditions  precedent  to  its  right 
to  enforce  the  obligations  of  its  members.  Perform- 
ance of  these,  the  corporators  have  the  right  to  insist 
upon  ;  and  the  plaintiff  was  necessitated  to  show  such 
performance  before  recovery  could  have  been  had  in 
this  suit.  The  first  and  most  important  of  these  is, 
that  subscriptions  to  a  certain  amount  should  be 
obtained  to  the  capital  stock.  The  general  railroad 
law  originally  required  that  these  subscriptions, 
including  any  municipal  aid  voted  to  the  road, 
should  not  be  less  than  six  thousand  dollars  a  mile  for 
the  whole  length  of  the  road.  This  amount  was  not 
claimed  to  have  been  obtained ;  but  the  plaintiff  relied 
upon  an  amendment  made  to  the  law  in  1867,  and 
which  was  claimed  to  have  been  complied  with.  The 
amendment  was  by  the  addition  of  a  new  section  as 
follows : 

"  Section  66.  Whenever  any  railroad  company  shall 
have  filed  its  articles  of  association,  as  provided  in  the 
act  to  which  this  act  is  amendatory,  and  obtained  suf- 
ficient subscriptions  to  its  capital  stock,  including  any 
municipal  aid  actually  voted  in  its  behalf  by  virtue  of 
any  law  of  this  state,  to  construct  a  division  of  its 
line  of  not  less  than  fifteen  consecutive  miles,  at  the 
rate  of  six  thousand  dollars  per  mile,  such  company 
shall  be  authorized  to  call  a  meeting  of  its  stock- 
holders, and  elect  directors  of  said  company,  in  the 
manner  prescribed  in  sections  4  and  5  of  the  act  to 
which  this  act  is  amendatorv.  and  said  directors  may 
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proceed  to  designate  a  division  of  not  less  than  fifteen 
consecutive  miles  of  the  line  of  said  company  for  con- 
struction ;  and  said  company  shall  have  fuU  power 
and  authority  to  construct,  operate,  and  maintain  a 
railroad  upon  the  division  of  said  company's  line 
which  may  have  been  thus  designated  as  aforesaid, 
and  for  that  purpose  shall  have  ample  power  to  assess 
and  enforce  collection  of  its  capital  stock  subscribed 
by  persons  residing  along  or  collateral  to,  or  within 
two  miles  of  either  of  the  termini  of  such  designated 
division  of  said  company's  line,  in  the  manner  pre- 
scribed by  the  act  to  which  this  act  is  amendatory,  and 
to  receive  and  avail  itself  of  the  benefit  of  any  aid  that 
may  have  been  or  may  hereafter  be  voted  in  its  behalf, 
by  virtue  of  any  law  of  this  state,  by  any  municipality 
along,  adjoining,  or  coterminous  with  such  designated 
division  of  its  line.  But  such  company,  for  the  pur- 
pose of  constructing  such  designated  division,  shall 
not  make  coUections  from  subscribers  not  residing 
along,  collateral  to,  or  within  two  miles  of  either  of  the 
termini  of  such  designated  portion  of  such  company's 
line,  nor  to  receive  the  aid  voted  or  to  be  voted  in  its 
behalf  by  municipalities  not  situated  along,  adjoining, 
or  coterminous  with  such  designated  division,  except 
by  express  agreement.  And  said  company  from  time 
to  time  may  continue  the  construction  of  its  line  by 
designating  other  divisions  of  not  less  than  five  con- 
secutive miles  each,  and  may  construct,  operate,  and 
maintain  a  railroad  upon  such  further  designated 
division  or  divisions  in  the  same  manner  and  with  the 
same  rights,  privileges,  and  limitations  hereinbefore 
specified :  Provided^  That  in  case  of  the  construction 
by  such  company  of  a  division  of  its  line  of  road,  as 
hereinbefore  provided,  it  shall  not,  by  reason  of 
inability  to  construct  any  additional  portion  of  its 
road,  lose  or  forfeit  any  of  its  corporate  rights,  fran- 
chises, or  privileges :  And  provided  further^  That  all 
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subscribers  and  aiding  municipalities  shall  be  liable 
according  to  the  terms  of  their  subscriptions  or  votes, 
whenever  the  construction  of  the  entire  line  of  road  of 
said  company  shall  have  been  entered  upon  by  said 
company."     Mich.  Sess.  Laws  1867,  p.  107. 

It  was  objected  by  the  defendant  that  this  amenda- 
tory act  was  ineffectual,  because  its  object  was  not 
sufficiently  expressed  in  the  title.  The  title  is :  * '  An 
act  to  amend  an  act  entitled,  *  An  act  to  provide  for 
the  incorporation  of  railroad  companies,'  approved 
February  12,  1855,  being  chapter  67  of  the  Compiled 
Laws  of  1857,  by  adding  a  new  section  thereto." 
Although  this  is  not  as  specific  as  might  be  desir- 
able, we  can  not  say  it  does  not  express  the  object  of 
the  law.  The  new  section  contains  n(fthing  which  is 
not  germain  to  the  original  act,  and  if  the  title  to  that 
was  sufficient,  we  do  not  very  clearly  perceive  why  the 
title  here  in  question,  and  which  purports  to  add 
something  by  way  of  amendment,  is  not  also  sufficient. 
The  one  is  no  more  general  than  the  other. 

It  is  further  objected  that  the  section  added  can 
not  have .  eflEect,  because  inconsistent  with  other  sec- 
tions of  the  original  act,  which  it  does  not  purport  to 
amend,  and  which,  nevertheless,  must  have  an 
amended  operation  by  implication,  to  enable  any  effect 
whatever  to  be  given  to  the  section  added.  The 
position  is,  that  a  new  statute  which  only  purports  to 
add  a  new  section  can  not  have  the  effect  by  implica- 
tion to  amend  sections  of  the  original  act  without 
coming  directly  in  conflict  with  section  26,  of  Article 
IV.  of  the  Constitution,  which  requires  the  sections 
amended  to  be  re-enacted  and  published  at  length. 
But  we  have  heretofore  decided  that  statutes  which 
amend  others  by  implication  are  not  within  the  con- 
templation of  that  section.  People  v.  Mahaney,  13 
Mich.  482.  And  in  a  more  recent  case  we  have  applied 
this  decision  to  an  act  which  presents  the  point  in  the 
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same  manner  in  which  it  arises  here.  '  People  «. 
Wands,  23  Mich.  385.  I  consider  these  cases  as  fully 
disposing  of  the  point  here  referred  to. 

How  far  the  original  railroad  law  is  impliedly 
amended  by  the  act  of  1867,  I  do  not  deem  it  necessary 
to  consider  in  this  snit.  The  question  here  arises 
under  the  new  section  66 ;  and  if  that  is  capable  of 
enforcement,  it  is  immaterial  to  the  present  suit 
whether  any  difficulty  has  been  introduced  in  cases 
in  which  the  company  is  not  undertaking  to  avail 
itself  of  the  provisions  of  that  section.  In  any  case  a 
statute  is  to  be  so  construed  as,  if  possible,  to  give 
effect  to  all  its  provisions ;  and  if  there  is  any  diffi- 
culty in  doing  that  in  the  case  of  this  statute,  I  have 
been  unable  to  discover  any,  where  the  corporation  is 
proceeding  under  this  section  66.  Reading  this  in 
connection  with  the  previous  sections,  and  assuming, 
as  we  must,  that  they  were  intended  to  be  harmonious, 
I  have  no  doubt  the  company  was  fully  empowered  to 
proceed  in  the  construction  of  a  division  of  its  line  of 
not  less  than  fifteen  consecutive  miles,  and  to  collect 
the  subscriptions  made  along  the  same,  so  soon  as  the 
requisite  six  thousand  dollars  per  mile  had  been  sub- 
scribed which  was  assessable  for  the  construction  of 
such  division,  and  officers  had  been  duly  chosen  and 
the  division  designated.  Power  to  do  this  was  cer- 
tainly meant  to  be  conferred,  and  I  think  has  been,  in 
plain  terms. 

Acting  under  this  authority,  the  company  appears 
to  have  chosen  officers,  and  to  have  designated  a  divi- 
sion of  the  road  for  construction.  It  is  shown,  how- 
ever, that  the  sum  of  six  thousand  dollars  per  mile 
was  made  up  in  part  of  municipal  subscriptions,  and 
these  being  void,  it  is  insisted  that  the  designation  of 
a  division  was  also  void.  The  legislature,  it  is  said, 
intended  that  six  thousand  dollars  per  mile  of  legal 
subscriptions  should  be  obtained  before  the  road  should 
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be  begun.  We  are  compelled,  however,  to  find  the 
legislative  intent  in  the  language  employed  to  express 
it ;  and  from  that  language  there  can  not  be  the  least 
doubt  that  the  intent  was  to  reckon  as  a  part  of  the  six 
thousand  dQllars  per  mile  such  municipal  aid  as  should 
be  voted.  That  they  expected  that  aid  to  be  available, 
is  not,  I  think,  a  fact  that  can  affect  the  case.  They 
had  a  right  to  prescribe  such  conditions  as  they  pleased 
to  the  complete  exercise  of  the  corporate  powers ;  and 
if  those  prescribed  proved  of  no  value,  we  can  not  hold 
their  action  ineffectual  because  they  failed  to  prescribe 
others.  We  must  be  governed  by  what  the  legislature 
say,  and  can  not  inquire  into  the  expectations  which 
may  be  supposed  to  have  induced  them  to  say  it. 
What  they  say  is  clear;  their  expectations  we  shall 
not  undertake  to  speculate  upon. 

A  further  objection  made  on  behalf  of  the  defend- 
ant in  the  court  below,  appears  to  me  to  be  one  of  more 
difliculty.  By  the  amendatory  act  of  1867,  the  com- 
pany were  authorized,  when  subscriptions,  &c.,  suffi- 
cient to  construct  a  division  of  its  line  of  not  less  than 
fifteen  consecutive  miles,  at  the  rate  of  six  thousand 
dollars  a  mile,  had  been  obtained,  to  proceed  to  elect 
directors,  and  the  directors  might  thereupon  designate 
a  division  of  not  less  than  fifteen  consecutive  miles  of 
the  line  of  the  company  for  construction,  and  assess 
and  enforce  collections  of  its  capital  stock  subscribed 
by  persons  residing  along,  or  collateral,  or  within  two 
miles  of  either  terminus  of  such  designated  division. 
The  company  having  secured  subscriptions  and  muni- 
cipal votes  to  the  amount  of  six  thousand  dollars  a 
mile  for  that  portion  of  their  line  between  the  city  of 
Jackson  and  the  west  line  of  St.  Joseph  County,  pro- 
ceeded to  designate  that  as  a  division  for  construction. 
If,  then,  they  had  ordered  assessments  upon  the  sub- 
scriptions to  stock,  made  by  persons  residing  along 
this  division,  or  within  two  miles  of  its  termini,  without 
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discrimination,  they  would  have  been  strictly  within 
the  terms  of  the  law.  Instead  of  doing  so,  however, 
the  directors  proceeded  to  make  of  this  division  two 
subdivisions ;  the  second  of  which  extended  from  the 
west  line  of  Tekonsha  township,  to  the  west  line  of  St. 
Joseph  County ;  and  work  was  ordered  to  be  com- 
menced on  this  second  subdivision,  and  an  assessment 
of  ten  per  cent,  per  month  was  made  upon  the  subscrip- 
tions along  the  line  thereof.  It  is  upon  this  assessment 
that  suit  was  brought  against  the  defendant  below. 

Now  the  statute  says  nothing  about  subdivisions  of 
divisions  of  the  road,  and  apparently  does  not  con- 
template that  any  are  to  be  made  for  the  purposes  of 
assessment  upon  stock.  It  authorizes  a  division  to  be 
set  apart  for  construction,  and  assessments  to  be  made 
thereon,  but  it  does  not  authorize  portions,  less  than  a 
designated  division,  to  be  proceeded  with  by  separate 
assessments  upon  the  parties  residing  along  or  within 
two  miles  of  it.  If  a  division  of  fifteen  miles  can  be 
subdivided  once,  it  can  be  fifteen  times,  and  each  sepa- 
rate mile  be  covered  by  a  separate  assessment,  irre- 
spective of  the  amount  subscribed  along  the  same. 
Such  a  construction  would  defeat  the  manifest  purpose 
of  the  statute,  which  plainly  requires  that  before  any 
person  shall  be  compelled  to  make  payment  on  his 
subscriptions,  there  shall  be  subscriptions,  &c.,  either 
to  the  amount  of  six  thousand  dollars  along  the  whole 
line,  or  to  that  amount  along  the  particular  portion, 
not  less  than  fifteen  miles,  on  or  near  which  he  resides, 
and  the  construction  of  which  is  ordered.  The  fact 
that  subscriptions  exist  to  an  amount  considerably  ex- 
ceeding six  thousand  dollars  a  mile  between  Jackson 
and  the  west  line  of  Tekonsha,  would  not  justify  a  di- 
vision west  of  the  point  last  named  being  set  apart  for 
construction  and  assessments,  if  the  subscriptions 
along  it,  or  within  two  miles  of  its  termini,  fell  short 
of  six  thousand  dollars  a  mile.    For  the  purposes  of 
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an  assessment  either  the  road  must  be  regarded  as  an 
entirety,  or  the  separate  division  set  apart  for  con- 
struction must  be  considered  and  proceeded  with  by 
itself  as  a  whole. 

The  division  set  apart  for  construction  in  this  case, 
was  that  portion  of  the  line  lying  between  the  west 
line  of  Tekonsha  and  the  west  line  of  St.  Joseph 
county.  Though  called  a  subdivision,  I  am  of  opinion 
that  this  \%  immaterial,  and  that  the  setting  it  apart 
was  sufficient  if  in  fact  the  necessary  subscriptions  had 
been  obtained  between  the  two  termini,  or  within  the 
required  distance  of  them.  But  in  the  absence  of  any 
evidence  that  such  was  the  fact,  I  think  the  court 
should  have  instructed  the  jury  that  this  suit  was  not 
maintainable. 

But  as  this  difficulty  may  perhaps  be  obviated  by 
a  different  showing  on  a  new  trial,  pr  by  a  new  assess- 
ment, it  becomes  necessary  to  consider  some  further 
questions  which  the  record  presents. 

It  is  objected  that  the  commissioners,  designated  in 
the  articles  of  association  to  receive  subscriptions  to 
the  capital  stock  of  the  Grand  Trunk  Railway  Com- 
pany of  Michigan,  had  no  authority  to  determine  that 
the  proper  amount  of  subscriptions  had  been  obtained 
for  the  construction  of  a  division  of  the  road  of  not 
less  than  fifteen  consecutive  miles,  at  the  rate  of  six 
thousand  dollars  a  mile,  and  thereupon  to  call  a  meet- 
ing to  choose  officers.  It  does  not  appear  to  me  of 
importance  in  the  present  case  whether  they  were  or 
were  not.  The  meeting  was  called  and  the  officers 
were  chosen,  who  were  at  least  officers  de  facto.  It 
must  be  conceded  that  the  board  of  directors,  and  not 
the  commissioners,  are  the  authority  to  set  apart  a 
division  for  construction  ;  and  though  the  commission- 
ers state,  in  their  call  for  a  meeting  of  stockholders  to 
choose  directors,  that  this  setting  apart  had  already 
taken  place,  the  statement  is  of  no  importance.     If 
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the  commissioners  had  assumed  to  take  such  acMon,  it 
was  merely  void,  and  the  proper  proceedings  appear 
to  have  been  taken  by  the  directors  afterwards. 

The  question  which  is  raised,  whether  stock  was 
not  awarded  by  the  commissioners  to  persons  whose 
names  were  not  on  the  stock  book,  or  to  persons  who 
had  not  actually  paid  in  the  required  five  per  cent,  on 
subscribing,  is  not  one  which  is  shown  to  concern  the 
defendant.  If  one  who  had  duly  subscribed  and  paid 
his  five  per  cent,  had  been  deprived  of  the  benefit  of 
his  subscription  by  an  award  of  his  stock  to  other  per- 
sons, he  might  justly  claim  the  proper  legal  remedy ; 
but  one  who  has  received  what  he  subscribed  for  can 
not  complain  of  an  award  to  those  who  could  not  have 
compelled  it.  If  they  accept  the  stock  awarded  to 
them,  doubtless  they  are  liable  to  the  company  there- 
for ;  and  it  was  not  claimed  in  this  case,  as  I  under- 
stand it,  that  the  awards  were  colorable  merely,  or  to 
persons  who  refuse  to  accept  them. 

It  is  also  objected  that  this  suit  could  not  be  main- 
tained, because  pending  it,  the  plaintiff  consolidated 
with  another  company,  and  thereby  ceased  to  exist. 
As,  however,  the  cause  of  action  did  not  die,  but 
passed  to  the  new  company,  this,  if  a  valid  objection 
in  any  form,  should  be  considered  matter  in  abatement 
merely ;  and  if  so,  should  have  been  pleaded  pui^ 
darrein.  If  it  had  been  so  pleaded,  perhaps  the  suit 
might  have  proceeded,  on  the  proper  suggestion  being 
made.  But  in  Hanna  T).  Cincinnati,  &c.  R.  R.  Co. ,  20 
Ind.  30,  the  court  sustained  the  right  of  the  original 
corporation  to  maintain  suits  on  its  subscriptions,  not- 
withstanding a  consolidation.  The  precise  question 
raised  here,  namely,  that  the  consolidated  companies 
were  no  longer  in  being  for  the  purposes  of  suits,  is 
fully  met  by  the  decision  in  that  case.  It  does  not 
become  necessary  here  to  express  an  opinion  whether 
that  case  was  or  was  not  correctly  decided. 
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The  defendant  also  claimed  that  if  originally  liable 
on  his  subscription,  he  was  released  therefrom  by  an 
arrangement  nnder  which,  if  the  town  in  which  he 
resided  voted  a  certain  amount  of  municipal  aid,  and 
the  subscribers  to  stock  paid  thirty-five  per  centum  of 
their  subscriptions,  they  were  to  be  discharged  from 
liability  upon  the  balance.  The  circuit  judge  held  this 
arrangement  to  be  ineffectual.  The  sum  agreed  upon 
was  voted,  but  the  company  never  received  the  bonds, 
nor  could  they  legally  be  issued.  The  arrangement 
made  by  the  officers  of  the  company  was  consequently 
one  which  was  to  release  a  portion  of  the  subscrip- 
tions, without  authority  of  law,  and  it  was,  of  course^ 
wholly  void. 

The  defendant's  subscription  was  made  *^upon  con- 
dition that  the  line  of  the  road  shall  be  located  and 
built  within  one  mile  of  the  post-office  in  the  village  of 
Three  Rivers."  The  circuit  judge  charged  the  jury 
that  he  was  assessable  thereon  when  tlie  road  was 
finally  located  within  one  mile  of  said  post-office,  not- 
withstanding it  was  not  yet  constructed.  This  view 
of  the  subscription  is  supported  by  the  case  of  Cham- 
berlain t).  Painesville,  &c.  R.  R.  Co.,  16  Ohio  St  226, 
in  which  parties  promised  to  pay  the  company  cer- 
tain sums  "provided  that  said  road  is  permanently  lo- 
cated through  the  village  of  Chagrin  Falls,  or  within 
one  hundred  and  sixty  rods  of  the  High  Falls,  so-called, 
near  A.  C.  (Gardner's  mill ;  and  that  a  freight-house  or 
depot  be  erected  or  buHt  on  the  line  of  said  road, 
within  one  hundred  and  sixty  rods  of  said  High 
Falls."  The  court  was  of  opinion,  in  that  case,  that 
the  only  condition  to  the  payment  of  the  subscriptions 
was  the  permanent  location  of  the  road ;  and  that  the 
clause  regarding  the  freight-house  and  depot  was  to- 
be  looked  upon  as  a  stipulation  merely,  which  the 
eompany  undertook  to  perform  at  the  appropriate 
time.    I  am  inclined  to  think  a  similar  construction. 
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was  intended  by  the  parties  when  the  subscription 
now  under  consideration  was  made  and  received. 
When  can  a  road  be  said  to  be  "built"  within  one 
mile  of  a  specified  point  which  it  is  to  pass  ?  Is  it 
when  a  piece  a  rod  in  length,  or  a  mile,  or  any  other 
given  distance  is  constructed,  though  such  fraction  of 
the  road  may  be  unavailable  for  use,  and  of  no  possi- 
ble value  to  the  subscribers  ?  Or  is  it  only  when  the 
whole  line  is  constructed  %  If  the  first,  then  obviously 
the  stipulation  as  a  condition  precedent  is  of  little  or 
no  importance ;  and  the  subscription  can  scarcely  be 
supposed  to  intend  the  entire  completion  of  a  long 
line  like  the  one  here  proposed,  when  possibly  the 
local  advantages  expected  by  the  subscribers  from  the 
road,  and  which  were  stipulated  for  in  the  acceptance 
of  these  subscriptions,  might  be.  fully  afforded  by  a 
division  ;  as,  for  instance,  by  that  portion  of  the  road 
from  Jackson  to  Niles.  Subscriptions  to  the  stock  of 
a  railroad  company  are  usually  expected  to  provide  a 
fund  to  build  with  ;  that  is  what  the  statute  contem- 
plates ;  and  if  such  were  not  the  intent  here,  and  the 
parties  designed  to  make  their  promises  conditional 
on  the  completion  of  the  raUroad,  either  as  an  entirety 
or  for  any  given  distance,  it  is  scarcely  probable  that 
they  would  have  left  their  stipulation  so  indefinite 
and  so  much  open  to  conjecture.  The  permanent  loca- 
tion of  the  road  within  a  mile  of  the  Three  Rivers 
post-office  would  have  furnished  the  company' s  assur- 
ance of  their  intention  to  build  it  there;  and  that 
assurance  the  subscribers  were  undoubtedly  entitled 
to ;  but  had  it  been  their  understanding  that  the  sums 
subscribed  were  not  to  be  available  to  the  company  for 
the  purposes  of  a  construction  of  their  road,  but  pay- 
able only  when  the  road  was  wholly  completed,  it  is 
only  reasonable  to  infer  that  they  would  have  ex- 
pressed that  intent  more  clearly,  and  would  have  indi- 
cated with  definiteness  what  stage  the  work  should 
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reach  before  their  liability  should  become  fixed.  In 
considering  the  proper  construction  of  the  contract,  it 
ifl  to  be  borne  in  mind  that  the  general  law  prescribes 
what  shall  be  the  obligation  of  parties  upon  their  sub- 
scriptions to  stock,  and  as  a  matter  of  public  policy, 
the  subscriptions  it  provides  for  are  unconditional,  in 
order  that  a  proi)er  and  reliable  fund  may  be  provided, 
which  can  be  made  available  for  construction  before 
the  construction  is  entered  upon.  When,  therefore,  a 
party  claims  that  he  has  stipulated  for  exemption 
from  the  statutory  liability,  it  is  but  reasonable  to 
require  that  the  stipulation  be  clear  and  free  from 
reasonable  doubt  in  its  terms ;  for  all  intendments  of 
law  must  be  against  an  intent  that  the  contract  which 
is  prescribed  alike  by  the  statute  and  by  public  policy, 
should  be  modified  beyond  what  is  plainly  expressed. 

The  only  other  error  assigned,  which  it  is  deemed 
important  to  notice  here,  relates  to  the  circuit  judge 
having  read  to  the  jury  section  66  of  the  general  rail- 
road law  without  making  it  a  part  of  his  written 
charge.  The  statute  of  1869  requires  the  whole  charge 
to  be  in  writing  and  filed.  Mich.  Sess.  Laws  1869,  vol. 
1,  p.  113.  The  object  of  that  statute  is  supposed  to 
have  been  to  hold  the  circuit  judges  to  a  more  strict 
accountability,  and  to  insure  to  parties  the  benefit  of 
all  legal  exceptions. 

The  spirit  of  the  statute  appears  to  me  to  have  been 
complied  with  in  this  case.  The  party  is  as  fully  pro- 
tected as  if  the  statute  had  been  copied  into  the 
charge.  If  the  jury  were  to  take  the  charge  with 
them  to  their  rooms,  it  might  be  different ;  but  when 
it  is  only  to  be  filed,  and  there  is  proper  reference  in  it 
to  any  statute  read,  I  think  it  sufficient.  Had  some- 
thing besides  a  general  law  of  the  state  been  thus 
referred  to,  perhaps  the  conclusion  should  have  been 
different ;  but  it  appears  to  me  that  in  this  the  judge 
committed  no  error. 

IT.— « 
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For  the  error  before  pointed  out,  the  judgment 
must  be  reversed,  with  costs,  and  a  new  trial  ordered* 

Others  concurred. 

Judgment  reversed. 


THE  CHICAGO,  QUINCY,  &  BDRLINGTON  RAIL- 
ROAD  COMPANY  v.  OTOE  COUNTY. 

16  WdOaoe,  667. 

Supreme  Court  of  the  United  States  ;  December  Tenriy 

1872. 


onicipal  corporationB.  Bonds.  The  legislature  of  a  state,  in  which 
general  legislative  power  is  vested  by  the  state  constitution,  and 
which  is  not  restrained  therefrom  by  any  constitutional  jirohibition, 
may  authorize  a  county  to  aid  the  construction  of  a  railroad  by 
issuing  county  bonds  and  making  them  a  donation  to  the  railroad 
company,  even  although  the  railroad  is  wholly  outside  the  county 
and  outside  the  state,  if  the  purpose  of  the  road  be  of  public 
interest  to  the  people  of  such  county. 
A  special  act  of  a  state  legislature  authorizing  the  issue  of  bonds  hj 
a  county  without  complying  with  the  requirements  of  a  previon9 
.statute,  is  not  necessarily  invalid.  Such  requirements  may  be 
abrogated  or  annulled  by  subsequent  legislation. 

Certificate  of  division  to  the  supreme  court  of  the 
United  States  from  the  circuit  court  of  Nebraska. 

This  was  an  action  by  the  Chicago,  Quincy,  &  Bur- 
lington Railroad  Company  against  the  county  of  Otoe 
upon  the  coupons  of  certain  bonds  issued  by  that 
county. 
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The  issue  of  these  bonds  was  originally  authorized 
by  an  act  of  the  legislature  of  the  territory  of 
Nebraska,  approved  January  1,  1861,  which  enacted : 

"That  the  commissioners  of  any  county  should 
have  power  to  submit  to  the  people  of  any  county  at 
any  regular  or  special  election,  the  question  whether 
the  county  will  aid  or  construct  any  road ;  and  said 
commissioners  may  aid  any  enterprise  designed  for 
the  benefit  of  the  county  as  aforesaid,  whenever  a 
majority  of  the  people  thereof  shall  be  in  favor  of  the 
proposition  as  provided  in  this  section. 

"When  the  question  submitted  involves  the  bor- 
rowing or  expenditure  of  money,  the  proposition  of 
the  question  must  be  accompanied  by  a  provision  to 
lay  a  tax  for  the  payment  thereof,  in  addition  to  the 
usual  taxes  under  section  16  of  this  chapter ;  and  no 
vote  adopting  the  question  proposed  shall  be  valid^ 
unless  it  likewise  adopt  the  amount  of  tax  to  be  levied 
to  meet  the  liability  incurred." 

In  pursuance  of  this  act,  the  commissioners  of  Otoe 
county  ordered  an  election  to  be  held  on  March  17, 
1866,  in  that  county,  to  ascertain  whether  the  commis- 
sioners should  issue  bonds  of  the  county  not  to  exceed 
two  hundred  thousand  dollars,  for  the  pupose  of  secur- 
ing an  eastern  railroad  connection  for  Nebraska  city, 
N.  T. 

An  election  was  held  accordingly,  and  at  it  a  large 
majority  of  the  votes  cast  were  in  favor  of  the  propo- 
sition. 

The  Council  Bluffs  &  St.  Joseph  Railroad  Company 
having  built  a  railroad  from  Council  Bluffs,  in  Iowa, 
to  St.  Joseph,  in  Missouri,  near  Nebraska  city,  forty 
thousand  dollars  of  the  bonds  of  Otoe  county,  so 
voted  for,  were  issued  to  it;  the  bonds  having  been 
issued  to  secure  an  eastern  railroad  connection,  and 
the  same  having  been  secured  by  way  of  St.  Joseph 
and  Council  Bloffs. 


84  AMERICAN    RAILWAY    REPORTS, 

Chicago,  &c.  R.  R.  Co.  9.  Otoe  County. 

After  this,  Nebraska  was  admitted  into  the  Union ; 
and  adopted  a  state  constitution  containing  the  follow- 
ing provisions : 

''The "legislative  authority  of  the  state  shall  be 
vested  in  a  General  Assembly,  which  shall  consist  of  a 
Senate  and  House  of  Representatives. 

"  The  property  of  no  person  shall  be  taken  for  pub- 
lic use  without  -just  compensation. 

"  The  credit  of  the  state  shall  never  be  given  or 
bound  in  aid  of  any  individual  association  or  corpora- 
tion. 

"For  the  purpose  of  defraying  extraordinary 
expenses  the  state  may  contract  public  debts,  but 
such  debts  shall  never  in  the  aggregate  exceed  fifty 
thousand  dollars. 

"All  powers  not  herein  delegated  remain  to  the 
people." 

This  constitution  being  in  force,  the  legislature  of 
the  state  passed  an  act  in  these  words : 

"Whereas,  the  qualified  electors  of  the  county  of 
Otoe,  and  State  of  Nebraska,  have  heretofore,  at  an 
election  held  for  that  purpose,  authorized  the  county 
commissioners  of  said  county  to  issue 'the  bondB  of 
said  county  in  payment  of  stock  to  any  railroad  in 
Preemont  County,  Iowa,  that  would  secure  to  Nebraska 
City  an  eastern  railroad  connection,  to  the  amount  of 
$200,000 ;  and  whereas  but  $40,000  have  been  issued. 

"Section  1.  Therefore^  he  it  enacted^  &c..  That 
said  commissioners  be,  and  they  are  hereby  authorized 
to  issue  $160,000  of  the  bonds  aforesaid  to  the  Burling- 
ton and  Missouri  River  Railroad  Company,  or  any 
other  raUroad  company  that  will  secure  to  Nebraska 
City  a  direct  eastern  railroad  connection,  as  a  donation 
to  said  railroad  company^  on  such  terms  and  condi- 
tions as  may  be  imposed  by  said  county  commis- 
sioners. 

"  Section  2.  Said  bonds,  when  so  issued,  are  here- 
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by  declared  to  be  binding  obligations  on  said  connty, 
and  to  be  governed  by  the  terms  and  conditions  of  an 
act  entitled  '  An  act  to  enable  counties,  cities,  and  pre- 
cincts to  borrow  money  or  to  issue  bonds  to  aid  in  the 
construction  or  completion  of  works  of  internal  im- 
provements in  this  State,  and  to  legalize  bonds  already 
issued  for  such  purpose,  approved  February,  A.  D. 
1869.'' 

The  Burlington  &  Missouri  River  Railroad  Com- 
pany named  in  this  act  was  a  corporation  created  by 
the  laws  of  the  state  of  Iowa ;  and  its  railroad  was 
entirely  without  the  territory  of  Nebraska. 

After  the  passage  of  this  act,  th6  board  of  county 
commissioners  of  Otoe  county,  reciting  that  the  people 
of  the  county  had  voted  two  hundred  thousand  dollars  in 
bonds,  in  aid  of  an  eastern  raUroad  connection,  of  which 
bonds  there  remained  unappropriated  over  one  hundred 
and  fifty  thousand  dollars,  passed  a  resolution  to  the 
effect  that  if  the  said  Burlington  and  Missouri  River 
Railroad  Company  would  within  a  limited  time  named, 
build  a  certain  road  described  (which  it  was  stated  the 
company  proposed  to  build,  upon  the  condition  that 
Otoe  county  "will  donaie  and  give  to  said  company  " 
one  hundred  and  fifty  thousand  dollars  in  the  bonds 
above  referred  to) ;  and  if  the  said  company  would 
equip  and  work  the  said  road  as  a  through  eastern 
connection,  .then  the  county  commissioners  would 
issue  and  deliver  to  the  said  railroad  company  one 
hundred  and  fifty  thousand  dollars  of  the  said  bonds 
theretofore  voted  by  the  said  county  to  such  eastern 
connection ;  the  resolution  to  operate  as  a  contract 
between  the  county  and  the  railroad  company,  if 
accepted  by  the  latter  within  a  time  named.  The 
resolution  was  accepted  by  the.  railroad  company. 
The  Burlington  &  Missouri  River  Railroad  Company 
within  the  time  built  and  has  ever  since  worked  a  rail- 
road such  as  was  contemplated. 
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The  county  commissioners  also  passed  a  resolution 
directing  the  county  clerk  to  deliver  to  the  railroad 
company  the  bonds  with  the  coupons  attached,  which 
was  by  him  accordingly  done  on  September  27,  1869. 
There  was  no  vote  of  the  people  other  than  that  above 
mentioned  authorizing  the  issue  of  said  bonds  to  said 
company. 

The  Burlington  &  Missouri  River  Railroad  Company 
sold  and  transferred  the  bonds  with  the  coupons 
attached,  for  value,  and  before  maturity  of  any  of  the 
coupons,  to  the  Chicago,  Quincy,  &  Burlington  Rail- 
road company,  a  corporation  of  Illinois.  The  coupons 
as  they  came  due  were  detached  from  their  respective 
bonds ;  but  not  being  paid,  that  company  brought  this 
action. 

On  the  trial,  the  judges  were  divided  in  opinion  on 
the  following  questions : 

First  Whether  or  not  the  act  of  February  15, 
1869,  authorizing  the  county  to  issue  bonds  in  aid  of  a 
railroad  outside  of  the  state,  conflicted  with  the  consti- 
tution of  the  state  of  Nebraska. 

Second,  Whether  the  county  commissioners  of 
Otoe  county,  under  the  act  of  February  15,  1869,  could 
lawfully  issue  the  bonds  from  which  the  coupons  in 
suit  were  detached,  without  the  proposition  to  vote 
the  bonds  for  the  purpose  indicated,  and  also  a  tax  to 
pay  the  same,  being  or  having  been  submitted  to  a 
vote  of  the  people  of  the  county  as  provided  by  the  act 
of  the  territorial  legislature  of  Nebraska,  approved 
January  1,  1861. 

These  questions  were  accordingly  certified  to  the 
supreme  court. 

J,  M.  Woolworth^  for  the  plaintiff. 

« 

O.  B.  Scofieldy  for  the  defendant. 

Strong,   J. — The   first  question  upon  which  the 
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judges  of  the  circuit  court  divided  was  whether  the 
act  of  the  legislature  of  Nebraska,  approved  February 
15,  1869,  authorizing  the  county  of  Otoe  to  issue  bonds 
in  aid  of  a  railroad  outside  of  the  state,  conflicts  with 
the  constitution  of  that  state. 

Unless  we  close  our  eyes  to  what  has  again  and 
again  been  decided  by  this  court,  and  by  the  highest 
courts  of  most  of  the  states,  it  would  be  difficult  to 
discover  any  sufficient  reason  for  holding  that  this  act 
was  transgressive  of  the  power  vested  by  the  constitu- 
tion of  the  state  in  the  legislature.    That  the  legisla- 
tive power  of  the  state  has  been  conferred  generally 
upon  the  legislature  is  not  denied,  and  that  all  such 
power  may  be  exercised  by  that  body,  except  so  far  as 
it  is  expressly  withheld,  is  a  proposition  which  admits 
of  no  doubt.    It  is  true  that,  in  construing  the  federal 
constitution,  Congress  must  be  held  to  have  only  those 
powers  which  are  granted  expressly  or  by  necessary 
implication,  but  the  opposite  rule  is  the  one  to  be 
applied  to  the  construction  of  a  state  constitution. 
The  legislature  of  a  state  may  exercise  all  powers 
which  are  properly  legislative,  unless  they  are  forbid- 
den by  the  state  or  national  constitution.     This  is  a 
principle  that  has  never  been  called  in  question.    If, 
then,  the  act  we  are  considering  was  legislative  in  its 
character,  it  is  incumbent  upon  those  who  deny  its 
validity  to  show  some  prohibition  in  the  constitution 
of  the  state  against  such  legislation.    And  that  it  was 
an  exercise  of  legislative  power  is  not  difficult  to  main- 
tain.   No  one  questions  that  the  establishment  and 
maintenance  of  highways,  and  the  opening  facilities 
for  access  to  markets,  are  within  the  province  of  every 
state  legislature  upon  which  has  been  conferred  gene- 
ral  legislative  power.     These  things  are  necessarily 
done  by  law.    The  state  may  establish  highways  or 
avenues  to  markets  by  its  own  direct  action,  or  it  may 
empower  or  direct  one  of  its  municipal  divisions  to 
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establish  them,  or  to  assist  in  their  construction.  In- 
deed, it  has  been  by  such  action  that  most  of  the 
highways  of  the  country  have  come  into  existence. 
They  owe  their  being  either  to  some  general  enactment 
of  a  state  legislature,  or  to  some  law  that  authorized  a 
municipal  division  of  the  state  to  construct  and  main- 
tain them  at  its  own  expense.  They  are  the  creatures 
of  law,  whether  they  are  common  county  or  township 
roads,  or  turnpikes,  or  canals,-  or  railways.  And  that 
authority  given  to  a  municipal  corporation  to  aid  in 
the  construction  of  a  turnpike,  canal,  or  railroad,  is  a 
legitimate  exercise  of  legislative  power,  unless  the 
power  be  expressly  denied,  is  not  only  plain  in  reason, 
but  it  is  established  by  a  number  and  weight  of  au- 
thorities beyond  what  can  be  adduced  in  support  of 
almost  any  other  legal  proposition.  The  highest 
courts  of  the  states  have  aflBrmed  it  in  nearly  a  hun- 
dred decisions,  and  this  court  has  asserted  the  same 
doctrine  nearly  a  score  of  times.  It  is  no  longer  open 
to  debate. 

Then  what  is  there  in  the  constitution  of  the  state 
of  Nebraska  which  denies  this  power  to  the  legislature  t 
There  is  no  direct  or  express  prohibition.  General 
legislative  power  is  vested  in  the  legislature.  None 
was  reserved  to  the  people  of  the  state.  There  are, 
however,  certain  restrictions  that  may  be  noticed. 
The  constitution  declares  that  "the  property  of  no 
person  shall  be  taken  for  public  use  without  just  com- 
pensation," and  it  is  earnestly  contended  that  this 
prohibits  the  legislature  from  passing  any  laws  in  aid 
of  the  construction  of  a  railroad  that  may  result  in  the 
imposition  of  taxes.  It  is  said  that  the  act  of  Febru- 
ary 16, 1869,  is  taking  private  property  for  a  public  use 
without  compensation.  It  would  be  a  sufficient  answer 
to  this  to  say  that  a  similar  provision  is  found  in  the 
constitution  of  almost  every  state,  the  legislature  of 
which  has  been  held  authorized  to  legalize  municipal 
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subscriptions  in  aid  of  railroad  companies.  It  has 
never  been  held  to  prohibit  such  legislation  as  we 
are  now  considering.  But  the  clause  prohibiting 
taking  private  property  for  public  use  without  just 
compensation  has  no  reference  to  taxation.  If  it  has, 
then  all  taxation  is  forbidden,  for  "just  compensation'' 
means  pecuniary  recompense  to  the  person  whose 
property  is  taken,  equivalent  in  value  to  the  property. 
If  a  county  is  authorized  to  build  a  court-house  or  a 
jail,  and  to  impose  taxes  to  defray  the  cost,  private 
property  is  as  truly  taken  for  public  use  without  com- 
pensation as  it  is  when  the  county  is  authorized  to 
build  a  railroad  or  a  turnpike,  or  to  aid  in  the  con- 
struction and  to  levy  taxes  for  the  expenditure.  But 
it  is  taken  in  neither  case  in  the  constitutional  sense. 
The  restriction  is  upon  the  right  of  eminent  domain^ 
not  upon  the  right  of  taxation. 

We  find  nothing  else  in  the  constitution  of  the 
state  that  with  any  reason  can  be  claimed  to  restrain 
the  power  of  the  legislature  to  authorize  municipal 
aid  to  railroads,  or  other  highways.  There  is  a  clause 
that  declares  "the  credit  of  the  state  shall  never  be 
given  to,  or  bound  in  aid  of  any  individual,  association, 
or  corporation,"  and  another  that  ordains  that  the 
debts  of  the  state  shall  never,  in  the  aggregate,  exceed 
fifty  thousand  dollars,  but  these  refer  only  to  state 
action  and  state  liability.  Patterson  v.  Tuba  County, 
13  CaZ.  176.  In  view,  therefore,  of  the  organic  law  of 
the  state,  and  of  the  decisions  which  have  been  made 
in  r^ard  to  other  similar  constitutional  provisions^ 
both  in  the  highest  courts  of  the  states  and  in  this 
court,  we  think  it  can  not  be  doubted  the  legislature 
of  Nebraska  had  authority  to  authorize  its  municipal 
divisions  to  incur  indebtedness  and  to  impose  taxation 
in  aid  of  railroad  companies. 

It  is  urged,  however,  against  the  validity  of  the  act 
now  under  consideration,  that  it  authorized  a  donation 
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of  the  county  bonds  to  the  railroad  company,  and  it 
is  Insisted  that  if  even  the  legislature  could  empower 
the  county  to  subscribe  to  the  stock  of  such  a  corpora- 
tion, it  could  not  constitutionally  authorize  a  donation. 
Yet  there  is  no  solid  ground  of  distinction  between  a 
subscription  to  stock  and  an  appropriation  of  money 
or  credit.  Both  are  for  the  purpose  of  aiding  in  the 
construction  of  the  road  ;  both  are  aimed  at  the  same 
object,  securing  a  public  advantage,  obtaining  a  high- 
way or  an  avenue  to  the  markets  of  the  country  ;  both 
may  be  equally  burdensome  to  the  taxpayers  of  the 
county.  The  stock  subscribed  for  may  be  worthless, 
and  known  to  be  so.  That  the  legislature  of  the  state 
might  have  granted  aid  directly  to  any  railroad  com- 
pany by  actual  donation  of  money  from  its  treasury 
will  not  be  controverted.  No  one  questions  that  in 
the  absence  of  some  constitutional  inhibition  the  power 
of  a  state  to  appropriate  its  money,  however  raised,  is 
limited  only  by  the  sense  of  justice  and  by  the  sound 
discretion  of  its  legislature.  If  the  power  to  tax  be 
unrestricted,  the  power  to  appropriate  the  taxes  is 
necessarily  equally  so.  Accordingly,  nothing  has  been 
more  common  in  the  state  and  federal  governments 
than  appropriations  of  public  money  raised  by  taxa- 
tion to  objects,  in  regard  to  which  no  legal  liability 
has  existed.  State  legislatures  have  made  donations 
for  numerous  purposes,  wherever,  in  their  judgment, 
the  public  well-being  required  them,  and  the  right  to 
make  such  gifts  has  never  been  seriously  questioned. 
As  has  been  said,  the  security  against  abuse  of  power 
by  a  legislature  in  this  direction  is  found  in  the  wisdom 
and  sense  of  propriety  of  its  members,  and  in  their 
responsibility  to  their  constitutents.  But  if  a  state 
can  directly  levy  taxes  to  make  donations  to  improve- 
ment companies,  or  to  other  objects  which,  in  the 
judgment  of  its  legislature,  it  may  be  well  to  aid,  it 
will  be  found  difRcult  to  maintain  that  it  may  not  con- 
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fer  upon  its  municipal  divisions  power  to  do  the  same 
thing.  Counties,  cities,  and  towns  exist  only  for  the 
convenient  administration  of  the  government.  Such 
organizations  are  instruments  of  the  state,  created  to 
carry  out  its  will.  When  they  are  authorized  or 
directed  to  levy  a  tax,  or  to  appropriate  its  proceeds, 
the  state  through  them  is  doing  indirectly  what  it 
might  do  directly.  It  is  true  the  burden  of  the  duty 
may  thus  rest  upon  only  a  single  political  division, 
but  the  legislature  has  undoubted  power  to  apportion 
a  public  burden  among  all  the  taxpayers  of  the  state, 
or  among  those  of  a  particular  section.  In  its  judg- 
ment, those  of  a  single  section  may  reap  the  principal 
benefit  from  a  proposed  expenditure,  as  from  the  con- 
struction of  a  road,  a  bridge,  an  almshouse,  or  a  hos- 
pital. It  is  not  unjust,  therefore,  that  they  should 
alone  bear  the  burden.  This  subject  has  been  so  often 
discussed,  and  the  principles  we  have  asserted  have 
been  so  thoroughly  vindicated,  that  it  seems  to  be 
needless  to  say  more,  or  even  to  refer  at  large  to  the 
decisions.  A  few  only  are  cited.  Blanding  v.  Burr, 
13  Cah  343  ;  Guilford  v.  Chenango  County,  13  N.  T. 
(3  Kern.)  149 ;  Stuart  v.  Supei-visors,  30  lowa^  9  ; 
Augusta  Bank  v.  Augusta,  49  Me.  507 ;  Railroad  Co. 
t.  Smith,  a  case  decided  by  the  supreme  court  of 
Illinois  and  not  reported. 

One  other  objection  to  the  constitutionality  of  the 
act  is  urged.  It  is  that  it  authorized  aid  to  a  railroad 
beyond  the  limits  of  the  county,  and  outside  the  state. 
There  is  nothing  in  this  objection.  It  was  for  the 
legislature  to  determine  whether  the  object  to  be  aided 
was  one  in  which  the  people  of  the  state  had  an 
interest,  and  it  is  very  obvious  that  the  interests  of 
the  people  of  Otoe  County  may  have  been  more 
involved  in  the  construction  of  a  road  giving  them  a 
connection  with  an  eastern  market  than  they  could  be 
in  the  construction  of  any  road  wholly  within  the 
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county.  But  that  the  objection  has  no  weight  may  be 
seen  in  Gelpcke  v,  Dubuque,  1  Wall.  175,  and  in 
Walker  t>.  Cincinnati,  21  Ohio  St  14. 

We  conclude,  therefore,  that  the  act  of  the  legisla- 
ture of  February  16,  1869,  is  not  in  conflict  with  the 
constitution  of  the  state. 

The  second  question  upon  which  the  circuit  court 
divided  was,  ''whether  the  county  commissioners  of 
Otoe  couiity  could,  under  the  act  of  February  15, 1869, 
lawfully  issue  the  bonds  from  which  the  coupons  in 
suit  were  detached,  without  the  proposition  to  vote 
the  bonds  for  the  purpose  indicated,  and  also  a  tax  to 
pay  the  same  being  or  having  been  submitted  to  a  vote 
of  the  people  of  the  county,  as  provided  by  the  act  of 
the  territorial  legislature  of  Nebraska,  passed  January 
1, 1861." 

This  question  we  answer  in  the  affirmative.  If  the 
legislature  had  power  to  authorize  the  county  officers 
to  extend  aid  on  behalf  of  the  county  or  state  to  a 
railroad  company,  as  we  have  seen  it  had,  very  plainly 
it  could  prescribe  the  mode  in  which  such  aid  might  be 
extended,  as  well  as  the  terms  and  conditions  of  the 
extension,  and  it  needed  no  assistance  from  a  popular 
vote  of  the  municipality.  Such  a  vote  could  not  have 
enlarged  legislative  power.  But  the  act  of  1869  was 
an  unconditional  bestowal  of  authority  upon  the 
county  commissioners  to  issue  the  bonds  to  the  rail- 
road company.  It  required  no  precedent  action  of  the 
voters  of  the  county.  It  assumed  that  their  assent 
had  been  obtained.  That  prior  to  1869  the  sanction  of 
approval  by  a  local  popular  vote  had  been  required  for 
municipal  aid  to  railroad  companies,  or  improvement 
companies,  is  quite  immateriaL  The  requisition  was 
but  the  act  of  an  annual  legislature  which  any  subse- 
quent legislature  could  abrogate  or  annul. 

It  must,  therefore,  be  certified  to  the  circuit  court, 
First  That  the  act  of  February  15,  1869,  is  not  uncon- 
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Btitutional ;  and,  Second.  That  the  county  commission- 
ers of  Otoe  county  could  lawfully  issue  the  bonds 
from  which  the  coupons  in  suit  were  detached,  with- 
out any  submission  to  a  vote  of  the  people  of  the 
county,  of  the  proposition  to  approve  the  bonds,  or  a 
tax  for  the  payment  thereof. 

Chase,  Ch.  J.,  and  Milleb  and  I) avis,  JJ.,  dis- 
sents. 

Others  concurred. 

Certified  accordingly. 


KENICOTT  ^.  WAYNE  COUNTY. 

16  WcXtau^  452. 

Supreme  Court  of  the  United  States  ;  December  Terrriy 

1872. 

Mimicipal  oorporationB.  A  state  statute  authoriziiig  any  county 
through  which  a  railroad  may  run  to  aid  in  the  construction  of  the 
road,  does  not  require  that  the  road  to  be  aided  should  be  actually 
built  before  the  aid  shall  be  given.  Such  an  act  implies  that  the 
aid  is  to  be  given  before  the  road  is  built ;  and  the  counties  giving 
the  aid  are  to  take  the  ordinary  risk  of  the  success  of  the  undertak- 
ing in  which  they  embark  their  property. 

Mimicipal  corporations.  Railroad  counections.  The  charter  of  a 
railway  company  provided  that  any  county  through  which  its  road 
might  run,  *^and  every  county  through  which  any  other  railroad 
may  run  with  which  this  road  may  be  joined,  connected,  or  inter- 
sected," might  aid  in  the  construction  of  such  road.  Another  com- 
pany was  chartered  to  build  a  railroad  from  one  terminus  of  the 
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road  of  the  former  company  completely  through  a  county  adjoining 
the  county  in  which  the  former  road  lay.  The  company  first 
chartered  undertook  the  construction  of  the  new  ro&d  from  the 
terminus  of  its  own  road  onwards  completely  through  the  other  and 
adjoining  counties.  Held^  that  the  grant  of  authority  to  construct 
the  connecting  road,  and  the  entering  into  a  contract  for  its  con- 
struction, constituted  a  connection,  within  the  meaning  of  the 
provision  of  the  charter  cited. 
Mortgages.  Where  negotiable  bonds  of  a  railroad  company  secured 
by  mortgage  are  in  the  hands  of  a  lona  fide  holder  for  value,  and  a 
bill  is  filed  by  him. to  foreclose  the  mortgage,  no  other  or  further 
defenses  are  allowed  as  against  the  mortgage  than  would  be 
allowed  in  an  action  at  law  upon  the  bonds. 

Appeal  to  the  supreme  court  of  the  United  States 
from  the  circuit  court  for  the  southern  district  of 
Illinois. 

This  was  an  action  by  Kenicott  and  others,  citizens 
of  Massachusetts,  against  the  Supervisors  of  Wayne 
County,  Illinois,  impleaded  with  the  Mount  Vernon 
Railroad  Company,  to  foreclose  a  mortgage  upon  lands 
of  the  county  given  to  secure  the  payment  of  bonds  of 
the  railroad  company.  The  questions  involved  and 
the  facts  upon  which  they  arose,  are  stated  in  the 
opinion.  At  the  hearing  the  bill  was  dismissed.  From 
this  decree  the  plaintiffs  appealed. 

W.  B.  ScateSy  for  the  appellants. 

J.  C.  Jiobinson^  for  the  appellees. 

Hunt,  J. — The  following  propositions  may  be  con- 
sidered as  settled  in  this  court : 

1.  If  an  election  or  other  fact  is  required  to  author- 
ize the  issue  of  the  bonds  of  a  municipal  corporation, 
and  if  the  result  of  that  election,  or  the  existence  of 
that  fact,  is  by  law  to  be  ascertained  and  declared  by 
any  judge,  officer,  or  tribunal,  and  that  judge,  officer^ 
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or  tribunal,  on  behalf  of  the  corporation,  executes 
or  issues  the  bonds,  with  a  recital  that  the  election  has 
been  held,  <Jr  that  the  fact  exists,  or  has  taken  place, 
this  will  be  sufficient  evidence  of  the  fact  to  all  bona 
fide  holders  of  the  bonds. 

2.  If  there  be  lawful  authority  for  the  municipality 
to  issue  its  bonds,  the  omission  of  formalities  and 
ceremonies,  or  the  existence  of  fraud  on  the  part  of 
the  agents  of  the  municipality  issuing  the  bonds,  can 
not  be  urged  against  a  hojia  fide  holder  seeking  to 
enforce  them.  Grand  Chute  t).  Winegar,  16  Wall, 
^15& ;  Knox  County  v.  Aspinwall,  21  Hov).  639 ;  Gelpcke 
t>.  Dubuque,  1  Wall.  203 ;  Moran  "o.  Miami  County,  2 
Blacky  722. 

3.  There  must,  however,  be  an  original  authority, 
by  statute,  to  the  municipality  to  issue  the  bonds. 
Municipal  corporations  have  not  the  power,  except 
through  the  special  authority  of  the  legislature,  to 
issue  corporate  bonds  which  will  bind  their  towns ; 
neither  have  they  the  power  to  sell  or  mortgage  the 
lands  belonging  to  such  towns  without  special  author- 
ity.    Marsh  «.  Pulton  County,  10  Wall.  676. 

The  alleged  absence  of  such  authority  is  the  basis 
of  the  defense  to  the  mortgage  sought  to  be  foreclosed 
in  the  present  action.  Pour  several  and  distinct 
grounds  on  which  such  power  is  based  are  urged  by 
the  plaintiffs.  But  one  of  these  will  be  examined. 
The  court  is  satisfied  with  the  authority  to  be  found 
in  section  10  of  the  act  to  incorporate  the  Mount 
Vernon  RaUroad  Company.  An  examination  of  the 
others  is  not  necessary. 

The  town  of  Mount  Vernon  is  situated  in  Jefferson 
county,  and  some  eighteen  mUes  easterly  of  the  Illinois 
Central  Railroad.  This  road  passes  within  a  short 
distance  of  the  westerly  line  of  said  county,  and  nearly 
parallel  with  it.  Wayne  county  is  still  east  of  Jeffer- 
son county,  the  whole  of   the   latter  county  lying 
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between  Wayne  and  the  Illinois  Central  road.  In  the 
month  of  February,  1866,  the  legislature  of  Illinois 
passed  an  act  to  incorporate  the  Mount  Vernon  Rail- 
road Company,  for  the  purpose  of  building  a  railroad 
from  Mount  Vernon  to  the  Illinois  Central  Railroad, 
or  to  its  Chicago  branch.  Section  7  of  the  act  pro- 
vided that  the  company  might  borrow  money  and 
secure  the  same  by  bond  or  mortgage.  By  section  8  it 
was  enacted  that  the  county  of  Jeflferson  might  issue 
its  bonds  and  provide  for  the  payment  thereof  by  the 
sale  or  mortgage  of  its  swamp  or  overflowed  lands, 
or  that  they  might  make  such  other  disposition  of  the 
lands  in  aid  of  the  construction  and  maintenance  of 
the  railroad  as  they  deemed  best  for  the  public  interests 
of  the  county. 

Section  9  provided  that  the  question  of  aiding  the 
railroad,  and  of  the  mode  in  which  such  aid  should  be 
given,  should  be  submitted  to  the  decision  of  the  voters 
of  the  county. 

Section  10  was  in  the  following  words : 

"Any  county  through  which  said  road  may  run,  and 
every  county  through  which  any  other  railroad  may  run, 
with  which  this  road  may  be  joined,  connected,  or  in- 
tersected, may,  and  are  hereby  authorized  and  empow- 
ered to  aid  in  the  construction  of  the  same  or  of  such 
other  road  with  which  it  may  so  connect ;  and  for  this 
purpose  the  provisions  of  the  seventh,  eighth,  and  ninth 
sections  of  this  act  shall  extend,  include,  and  be  ap- 
plicable to  every  such  county,  and  every  such  rail- 
road." 

The  provisions  of  sections  7,  8,  and  9,  of  the  charter 
of  the  Mount  Vernon  Railroad  Company,  were  thus 
made  applicable  to  any  other  county  than  that  of  Jef- 
ferson, through  which  that  road  should  run,  or  through 
which  any  other  railroad  should  run  which  might 
join,  intersect,  or  connect  with  the  Mount  Vernon 
road.    Such  other  county  was  expressly  authorized  to 
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aid  in  the  construction  of  the  Mount  Vernon  road,  or 
of  such  other  road  with  which  it  might  so  connect. 

No  reasonable  construction  of  this  act  will  require 
that  the  road  to  be  aided  should  be  actually  built 
before  the  county  was  authorized  to  give  it  aid.  That 
theory  would,  no  doubt,  add  greatly  to  the  security  of 
the  county,  and  would  relieve  it  from  many  of  the 
perplexing  questions  which  so  commonly  arise.  If, 
however,  the  road  were  actually  built,  no  aid  would  be 
needed  in  its  construction.  The  aid  might,  in  that 
event,  be  useful  to  its  stockholders,  or  might  relieve  it 
from  embarrassments,  but  a  road  which  is  built  can 
neither  need  nor  receive  aid  in  its  construction.  That 
is  a  fact  accomplished.  The  language  of  this  act 
expressly  authorizes  the  swamp  or  overflowed  lands  to 
be  used  by  the  counties  in  aid  of  the  construction  of 
the  road,  and  it  seems  to  be  quite  plain  that  the  aid 
was  intended  to  be  given  before  the  road  was  built, 
and  that  the  counties  were  expected  to  take  the  ordi- 
nary risk  of  the  success  of  the  undertaking  in  which 
they  embarked  their  property. 

The  county  of  Wayne  held  an  election  in  Novem- 
ber, 1858,  and  voted  that  these  lands  should  be  ap- 
plied in  aid  of  any  company  that  would  build  a  rail- 
road through  the  county.  Soon  after  this  time.  Van 
Duser  &  Smith  entered  into  a  contract  with  Wayne 
county  for  building  that  part  of  the  road  of  the  Belle- 
ville and  Fairfield  company  lying  between  the  east 
line  of  Wayne  county  and  Mount  Vernon,  thus  run- 
ning across  the  entire  width  of  Wayne  county.  This 
contract  was  assigned  to  the  Mount  Vernon  Railroad 
Company,  who  undertook  the  construction  of  this 
portion  of  the  road. 

The  county  of  Jefferson  entered  into  a  like  contract 
for  the  construction  of  tlie  Mount  Vernon  road,  from 
Mount  Vernon  to  the  Illinois  Central. 

It  was  for  the  purpose  of  aiding  in  the  construc- 

rv. — 7 
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tion  of  the  road  thus  undertaken  to  be  built  by  the 
Mount  Vernon  Railroad  Company,  from  the  east  line 
of  Wayne  county  to  Mount  Vernon,  the  charter  of 
that  company  also  requiring  its  road  to  be  built  from 
Mount  Vernon  to  the  Illinois  Central,  that  the  bonds 
in  question  were  issued.  They  were  sold  under  the 
authority  of  the  county  of  Wayne,  by  its  agents,  and 
the  proceeds  were  applied  as  was  intended  by  the 
county.  The  Belleville  &  Fairfield  Railroad  Company, 
afterwards  changed  to  the  St.  Louis  &  Louisville  Rail- 
road Company ,*  was  chartered  for  the  construction  of 
a  railroad  from  St.  Louis,  on  the  Mississippi,  to  Mount 
Carmel  on  the  Wabash  river.  Its  proposed  line 
crossed  the  Illinois  Central,  and  was  located  directly 
through  five  different  counties,  among  which  was  the 
county  of  Wayne.  It  was  that  portion  of  the  line  of 
this  road  through  the  county  of  Wayne  that  was 
located  and  surveyed  by  the  Mount  Vernon  Railroad 
Company,  and  of  which  the  construction  was  under- 
taken by  that  company,  as  the  assignee  of  Van  Duser 
&  Smith.  Some  portion  of  the  work  had  then  been 
done.  This  brought  the  county  of  Wayne  within  the 
terms  of  section  10,  already  quoted,  and  authorized  its 
action  in  the  issue  of  bonds,  to  aid  in  its  construction. 

These  were  existing  contracts,  under  which  the 
contracting  parties  were  taking  efficient  measures  for 
the  construction  of  the  road.  Those  contracting  par- 
ties could  make  no  objection  to  the  power  of  the 
counties  so  to  contract.  The  contracts  were  valid  and 
obligatory  against  them,  and  would  be  "effectual,  if 
carried  out,  to  make  the  railroad  connections  needed 
by  the  county. 

The  authority  to  construct  the  connecting  road, 
and  the  entering  into  a  contract  for  its  construction, 
formed  a  connection  within  the  meaning  of  section  10. 

Such  was  also  the  opinion  and  the  assertion  of  the 
county  of  Wayne,  when,  in  November,  1866,  it  con- 
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veyed  these  lands  to  Charles  Wood,  in  trust  for 
certain  railroads  that  should  build  a  road  through 
that  county. 

The  deed  to  Wood  recites  that  a  connection  had 
been  made  between  the  Mount  Vernon  road  and  the 
others  mentioned,  that  a  vote  had  been  taken  in  the 
county  of  Wayne,  authorizing  that  deed,  and  that  it 
was  made  in  pursuance  thereof.  This  deed  was  recog- 
nized  and  confirmed  by  the  legislature,  and  expressly 
declared  to  be  valid  in  the  passage  of  the  act  of  Febru- 
ary 14,  1867,  to  amend  the  charter  of  the  Belleville 
&  Fairfield  Railroad  Company.  The  lands  were 
afterwards  reconveyed  to  the  county  by  Mr,  Wood. 

Holding  that  there  was  valid  power  for  the  giving 
of  the  mortgage  in  question  by  the  county  of  Wayne, 
under  section  10  of  the  Mount  Vernon  charter,  and 
that  there  was,  in  fact  and  in  law,  a  suflScient  connec- 
tion with  other  roads,  we  do  not  deem  it  necessary 
either  to  examine  the  other  alleged  sources  of  author- 
ity for  the  execution  of  the  mortgage,  or  the  alleged 
acts  of  the  county  in  confirmation  of  it.  Under  the 
circumstances  stated,  we  are  also  of  the  opinion  that 
there  was  a  sufficient  submission  of  the  question  to  the 
voters  of  the  county,  and  that  as  against  bona  fide 
holders  for  value,  the  question  is  not  an  open  one.  It 
has  been  decided  at  the  present  term  of  this  court, 
that  where  a  note  secured  by  a  mortgage  is  transferred 
to  a  bona  fide  holder  for  value  before  maturity,  and  a 
bill  is  filed  to  foreclose  the  mortgage,  no  other  or 
further  defenses  are  allowed  as  against  the  mortgage 
than  would  be  allowed  were  the  action  brought  in  a 
court  of  law  upon  the  note.  Carpenter  -o.  Longan,  16 
Wall.  271. 

In  this  action  to  foreclose  the  mortgage,  the  case 
stands  in  this  respect  as  it  would  stand  had  the  present 
suit  been  brought  directly  upon  the  bonds,  and  with- 
out reference  to  the  mortgage. 
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The  execution  of  the  deed  and  mortgage  by  Wilson 
and  Scott,  the  judges  of  the  county  court  of  Wayne 
county,  and  on  behalf  of  the  county,  was  a  suflBlcient 
execution  by  the  county.  In  the  mortgage  and  trust 
deed  all  the  proceedings  to  authorize  a  conveyance  by 
the  county  are  recited — the  title  of  the  swamp  lands  in 
the  county  through  an  act  of  Congress ;  the  authority 
of  the  state  to  dispose  of  the  same  by  the  courts  or 
county  judges ;  the  passage  of  the  act  incorporating 
the  Mount  Vernon  Railroad  Company — ^and  that  the 
parties  of  the  first  part  were  duly  authorized  on  behalf 
of  the  county  to  make  disposition  of  the  land  in  aid 
of  the  construction  of  the  railroad ;  that  the  question 
had  been  referred  to  and  passed  upon  by  the  voters  of 
the  county;  that,  by  virtue  of  all  the  proceedings 
recited,  the  said  judges,  parties  of  the  first  part,  had 
become  endowed  with  power  to  dispose  of  the  lands  : 
therefore  they  conveyed,  as  set  forth.  This  convey- 
ance was,  on  April  20,  1859,  by  an  order  that  day 
entered  in  its  minutes,  recognized  and  confirmed  as  the 
act  of  the  county  of  Wayne  by  its  authorized  agents, 
and  by  which  the  lands  were  mortgaged  and  conveyed. 
Section  7  of  the  Mount  Vernon  Railroad  act,  above 
referred  to,  vests  the  power  to  dispose  of  these  lands 
in  the  county  court.  This  body  must  act  by  agents, 
and  none  can  be  more  suitable  and  appropriate  than 
the  judges  of  the  court.  By  section  2  of  the  act  to 
dispose  of  swamp  and  overflowed  lands,  passed  Janu- 
ary 22,  1862,  it  is  provided  that  in  the  cases  mentioned 
in  section  1,  the  deed  of  conveyance  shall,  be  made  by 
the  judges  of  the  county  court  as  such,  and  counter- 
signed by  the  clerk  with  his  oflBlcial  seal.  In  reference 
to  sales  at  auction,  it  is  provided  by  section  11 
that  a  conveyance  shall  be  executed  by  "the 
court,  signed  in  their  official  capacity,"  and 
countersigned  by  the  clerk.  The  signature  of  the 
clerk  is  nowhere  declared   to   be   an  absolute  pre- 
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requisite.  In  eflfect  this  was  a  conveyance  on  behalf 
of  the  county,  by  their  agents  for  that  purpose  duly 
appointed.  By  section  7  of  the  Mount  Vernon  charter 
the  county  court  was  authorized  to  sell  or  mortgage 
the  lands,  or  to  make  such  other  disposition  of  them 
'* as  they  may  deem  best  for  the  public  interest."  No 
mode  was  pointed  out  in  which  a  conveyance  should 
be  made.  No  particular  signature  was  made  a  condi- 
tion to  the  validity  of  the  conveyance.  There  is  no 
ground  for  the  objection  to  the  form  here  adopted, 
viz,  by  a  deed  of  trust  and  mortgage,  signed  by  the 
judges  of  the  county  court.  In  form  and  in  substance 
the  deed  was  well  executed,  and  valid  as  the  deed  of 
the  county. 

The  objection  to  the  word  "bonus"  in  the  proposi- 
tion submitted  to  the  voters  .of  Wayne  county  is  not 
valid.  This  submission,  in  connection  with  the  general 
subject  of  a  failure  to  comply  with  the  requisites  pre- 
scribed by  the  statute,  has  been  already  discussed. 
Upon  its  individual  merits  we  are  also  of  the  opinion 
that  the  objection  is  not  valid.  It  is  a  verbal  criticism 
merely — an  objection  to  the  words  and  not  to  the  sub- 
stance of  the  submission.  A  proposition  was  sub- 
mitted to  the  voters,  of  which  the  affirmative  was  in 
these  words :  "For  appropriating  the  swamp  lands  of 
Wayne  as  a  bonus  to  any  company  for  building  a  rail- 
road through  said  county."  It  is  said  that  the  word 
** bonus"  condemns  the  submission;  that  this  word 
means  a  gratuity,  a  voluntary  donation,  a  gift,  and 
that  a  town  or  county  can  not,  although  it  have  the 
direct  authority  of  the  legislature,  give  away  its  prop- 
erty. When  this  question  is  properly  before  us  it  will 
be  disposed  of.  It  does  not,  however,  arise  in  this 
case.  In  the  first  place,  if  it  be  assumed  that  the 
word  is  correctly  defined  as  a  gift,  or  gratuity,  that 
meaning  is  controlled  and  limited  by  the  connection  in 
which  it  is  here  used,  to  wit,  that  in  consideration  of 
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it  the  company  receiving  the  lands  will  undertake  to 
build  a  railroad  through  the  county.  It  is  not  simply 
a  Jxmus^  but  a  bonus  to  any  company  who  shall  under- 
take the  great  task  of  building  a  railroad  through  the 
county,  a  task  which,  it  is  loudly  complained,  has  not 
yet  been  performed  by  any  one. 

But,  secondly,  the  meaning  of  the  word  bonus  is 
not  that  given  to  it  by  the  objection.  It  is  thus 
defined  by  Webster :  "A  premium  given  for  a  loan  or 
a  charter  or  other  privilege  granted  to  a  company  ;  as, 
the  bank  paid  a  bonus  for  its  charter  ;  a  sum  paid  in 
addition  to  a  stated  compensation."  It  is  not  a  gift 
or  gratuity,  but  a  sum  paid  for  services,  or  upon  a 
consideration  in  addition  to  or  in  excess  of  that  which 
would  ordinarily  be  given. 

Upon  the  principles  announced  in  the  opening  of 
this  opinion,  the  plaintiffs  are  entitled  to  a  judgment 
for  the  amount  of  the  bonds  held  by  them.  If  we  are 
right  in  the  positions  taken,  there  was  indeed  no  real 
defense  to  the  bonds. 

We  think  there  was  error  in  the  decision  of  the 
case ;  that  the  judgment  must  be  reversed,  and  a  new 
trial  had. 

MiLLEE  and  Field,  JJ.,  dissented. 

Davis,  J.,  did  not  sit. 

Others  concurred. 

Judgment  reversed. 
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THE  PEOPLE  OP  THE  STATE  OP  ILLINOIS  ex 
rel.  THE  CHICAGO  &  ROCK  RIVER  RAIL- 
ROAD COMPANY  V.  DUTCHER. 

I 

66  lUinaU,  144. 

Supreme  Court  of  Illinois  ;  September  Term^  1870. 

• 

Mnnicipal  ooxporatloiiB.  Blections.  Where  an  act  of  the  legislatare 
empowers  cities,  towns,  and  townships  to  subscribe  to  the  stock  of 
a  railroad  company,  when  authorized  by  a  majority  of  the  legal 
Totes  of  the  particular  city,  town,  or  township,  but  prescribes  no 
mode  in  which  such  election  shall  be  held,  an  election  under  the  act 
must  be  cuuducted  in  the  manner  prescribed  by  the  law  of  the  or- 
ganization of  the  body  in  which  it  is  held.  Thus,  an  election  in  a 
township  for  such  purpose  should  be  held  in  the  manner  in  which 
township  elections  are  required  to  be  held  in  electing,  town  officers, 
and  not  in  the  manner  prescribed  by  the  general  election  laws. 

Municipal  coxporations.  Subaoriptions.  Where  a  statute,  empowering 
a  town  to  subscribe  to  the  stock  of  a  railroad  company,  when  au- 
thorized by  a  majority  of  the  legal  voters  therein,  requires  the  town 
superrisor  to  make  the  subscription  if  it  be  so  voted,  but  leaves  the 
question  of  subscription  whoUy  to  the  determination  of  the  voters, 
the  town  may,  in  determining  that  question,  impose  conditions 
upon  its  subscription,  although  a  conditional  subsitription  is  not  ex- 
pressly authorized  by  the  statute.  And,  if  conditions  are  imposed, 
the  town  supervisor  has  no  power  to  disregard  them,  nor  can  the 
railroad  company  compel  him,  by  mandamus,  to  make  an  uncondi- 
tional subscription. 

Mandamus  from  the  supreme  court  of  Illinois. 

This  was  an  application  for  a  writ  of  mandamus 

upon    the   relation   of    the   Chicago  &  Rock  River 

,  Bailroad  Company  against    Frederick    R.    Dutcher, 
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supervisor  of  the  township  of  Amboy.  The  history  of 
the  case,  and  the  questions  involved,  are  stated  in  the 
opinion. 

J.  M.  Bailey,  for  the  relators. 

W.  E.  IveSy  for  the  respondent. 

Walker,  J. — ^This  is  an  application  to  this  court 
for  a  writ  of  mandamus  against  the  supervisor  of  the 
township  of  Amboy,  to  compel  the  subscription  of  one 
hundred  thousand  dollars  to  the  stock  of  the  company 
of  petitioners.  On  filing  the  petition  by  the  companj^ 
the  defendant  entered  his  appearance,  waived  the  issu- 
ing of  an  alternative  writ,  and  stipulated  that  the 
petition  might  stand  for  an  alternative  writ,  and 
demurred  to  it.  It  appears  from  the  writ  that,  by  the 
charter  of  the  company,  cities,  towns,  and  townships, 
along  or  near  to  the  railroad,  were  authorized  to  sub- 
scribe to  the  capital  stock  of  the  company,  when 
authorized  by  a  majority  of  the  legal  votes  of  such 
city,  town,  or  township,  cast  at  an  election  authorized 
to  be  held,  upon  the  petitfon  of  ten  voters  of  the  city, 
town,  or  township,  and  a  notice  given  for  thirty  days 
of  the  time,  and  at  the  usual  place  of  holding  elections. 
The  charter  also  provides  that  if  the  election  results  in 
favor  of  subscription,  it  shall  be  the  duty  of  the  officers 
named  in  the  act  to  make  the  subscription  and  receive 
from  the  company  the  proper  certificates  therefor,  and 
to  issue  bonds  of  the  corporate  body  thus  voting  in 
favor  of  subscription,  bearing  interest,  and  which  shall 
not  run  for  more  than  twenty  years,  &c. 

It  is  alleged  that  on  June  25,  1869,  after  giving 
notice  for  the  requisite  time,  an  election  was  held, 
resulting  in  favor  of  subscription  for  one  hundred 
thousand  dollars  of  the  stock  of  the  road.  The  town* 
ship  clerk,  after  reciting  that  portion  of  the  charter 
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which  authorized  the  township  to  vote  for  and  against 
the  subscription,  gave  this  notice : 

"Now,  therefore,  I,  Charles  E.  Ives,  clerk  of  said 
township  of  Amboy,  do  hereby  notify  the  legal  voters  of 
the  said  township  of  Amboy,  to  meet  at  Simon  Badger' s 
office,  on  July  26,  A.  D.  1869,  for  the  purpose  of  vot- 
ing for  or  against  the  said  township  subscribing  one 
hundred  thousand  dollars  to  the  capital  of  the  Chicago 
&  Rock  River  Railroad  Company,  upon  the  express 
condition,  however,  that  should  the  legal  voters  vote 
in  favor  of  the  subscription,  that  none  of  the  town 
bonds  will  be  delivered  until  the  road  is  completed 
into  the  township  of  Amboy,  and  cars  running  on  the 
same.  The  form  of  voting  at  said  election  will  be, 
'For  subscription,'  or  *  Against  subscription.' 

"  Given  under  my  hand  this  25th  day  of  June, 
A.  D.  1869." 

It  is  urged  that  the  election  thus  held  was  invalid, 
for  the  reason  that  it  was  held  in  the  manner  regulat- 
ing town  meetings,  and  not  under  the  general  election 
laws  of  the  state  ;  because  there  was  no  registration  of 
the  voters,  and  because  certain  conditions  were 
imposed  not  specified  in  the  statute  authorizing  the 
election  to  be  held. 

Do  the  provisions  of  the  charter  authorizing  the 
vote  in  this  case  require  that  it  shall  be  under  the 
general  election  laws,  or  under  the  law  establishing 
township  organization?  Amboy  being  a  township 
organized  under  the  general  township  law,  the  pre- 
sumption would  be,  unless  a  contrary  intention  was 
expressed,  that  the  election  should  be  held  in  the 
mode  prescribed  for  its  government.  Where  legisla- 
tion is  adopted  in  reference  to  the  action  of  an  incor- 
porated body,  and  no  mode  is  prescribed  in  which  it 
shall  be  performed,  the  presumption  must  be  indulged 
that  it  is  intended  that  the  body  shall  act  through  its 
officers  and  in  the  course  usually  adopted  and  author- 
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ized  by  the  law  governing  the  action  of  the  body. 
And  this  being  the  rule,  when  the  legislature  has 
authorized  this  township  as  a  corporate  body  to  hold 
an  election,  and  has  prescribed  no  mode,  a  majority  of 
the  court  hold  that  it  was  designed  to  authorize  it  to 
be  in  the  manner  township  elections  are  required  to  be 
held  in  the  election  of  their  officers,  and  not  under  the 
general  election  laws.  And  it  appears  that  this  elec- 
tion was  conducted  in  conformity  to  the  law  of  its 
organization.    And  in  this  there  was  no  error. 

Was  this  a  state,  county,  city,  or  town  election,  in 
the  sense  of  the  law  which  has  provided  for  the  registry 
for  such  elections  %  The  law  requiring  the  registry  to 
be  made  declares  that  the  registry  shall  be  made  three 
weeks  previous  to  any  state,  county,  city,  or  town 
election,  except  town  meetings  in  towns  adopting 
the  township  organization  law.  III.  Sess.  Laws  1865, 
p.  61.  The  exception  contained  in  this  clause  is  not 
sufficiently  explicit  to  leave  it  free  from,  doubt  in  its 
construction.  But  Article  V.  of  the  act  providing  for 
township  organization  relates  to  and  governs  town 
meetings.  It  provides  for  the  manner  of  conducting 
the  business  of  the  town  and  for  electing  town  officers. 
The  latter,  with  some  exceptions,  are  required  to  be 
elected  by  ballot.  Nor  do  the  different  provisions  of 
the  article  make  any  distinction  in  the  meetings, 
between  the  transaction  of  the  business  of  the  town 
and  the  election  of  officers.  It  is  all  required  to  be 
done  at  the  town  meeting,  although  it  is  called  an  elec- 
tion when  choosing  the  officers,  and  a  town  meeting 
when  transacting  other  business.  Article  IV.  requires 
the  regular  town  meetings  to  be  held  on  the  first  Tues- 
day in  April  of  each  year,  and  the  voters  are  then 
authorized  to  elect  town  officers  and,  quadrennially, 
justices  of  the  peace  and  constables. 

Such  an  election  being  at  a  town  meeeting,  it  is 
manifestly  not  embraced  in  the  registry  law,  as  such 
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meetings  are  excluded,  in  terms,  from  its  operation. 
And  inasmuch  as  the  statute  contemplated  the  vote  on 
this,  subscription  to  be  taken  in  the  town  in  the  mode 
other  town  elections  are  held,  and  such  elections  being 
excepted  from  the  provisions  of  the  registry  law,  it 
follows  that  a  registry  of  the  voters  was  not  necessary 
to  this  election,  and  there  was  not  a  want  of  power  to 
hold  it  by  reason  of  the  failure  to  make  a  registry  of 
the  voters  of  the  town. 

In  the  case  of  Boren  v.  Smith,  47  III.  482,  it  was 
held,  that  a  vote  on  the  re-locatioh  of  a  county  seat 
was  not  an  election,  within  the  registry  law.  Again, 
in  the  case  of  People  v.  Ohio  Grove,  51  Id.  191,  where 
an  election  was  held  to  vote  for  and  against  a  subscrip- 
tion to  the  stock  of  a  railroad  company,  held  on  a  ten 
days'  notice,  authorized  by  the  statute,  it  was  held, 
that  the  registry  law  was  not  intended  to  be  applied, 
because  there  was  not  time  within  which  to  prepare 
the  registry  before  the  election.  In  that  case  it  was, 
for  that  reason,  deemed  unnecessary  to  determine 
whether  the  registry  law  applies  to  town  meetings,  and 
hence  the  question  was  not  decided. 

We  now  come  to  the  question  whether  the  notice 
containing  the  condition  that  the  road  should  be  com- 
pleted into  the  township  and  cars  running  on  the  same, 
vitiates  the  election,  and  failed  to  confer  power  to 
make  the  subscription.  It  is  true,  the  law  has  failed 
to  authorize  conditions  to  be  imposed  by  the  voters, 
but  it  has  not  prohibited  their  imposition.  It  is 
not,  nor  can  it  be,  denied,  that  an  individual  may 
or  not  subscribe  to  such  a  corporation,  as  he  may 
freely  choose,  and  he  may  impose  any  condition  he 
desires  to  such  a  subscription,  and  it  then  is  within 
the  free  choice  of  the  company  whether  it  will  accept 
the  subscription  on  the  conditions.  And  the  general 
assembly  has  left  it  to  the  voluntary  determination  of 
the  voters  of  the  town  to  say  whether  they  would 
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subscribe  for  the  stock,  or  refuse  to  do  so,  by  their 
vote.  And  if  it  was  a  matter  of  choice  whether  they 
would  or  not  make  such  subscription,  then  why  might 
they  not  impose  any  condition  they  desired,  and,  when 
imposed,  why  should  the  company  be  at  liberty  to 
compel  an  unconditional  subscription  to  which  the 
voters  have  not  and  probably  never  would  assent? 
We  have  no  hesitation  in  saying,  that  the  electors 
might  vote  to  subscribe  on  any  conditions  they  might 
see  proper  to  annex,  and  that  the  company  can  only 
receive  it  on  the  terms  prescribed  by  the  vote. 

The  township  has  no  power  to  compel  the  railroad 
company  to  accept  a  conditional  subscription.  Nor 
can  the  company  compel  an  unconditional  one.  In 
the  case  of  People  v,  Tazewell  County,  22  III. 
147,  it  was  held,  under  the  general  law,  that  it  was 
discretionary  whether  the  county  should  subscribe  all 
or  but  a  portion  of  the  amount  voted  by  the  citizens, 
and  that  the  county  authorities  might  impose  any 
proper  conditions  they  might  choose.  And  the  same 
rule  must  apply  to  the  voters  of  a  town,  in  determin- 
ing whether  they  will  make  a  subscription.  In  the 
case  at  bar,  the  law  declares  that,  if  the  vote  results  in 
favor  of  subscription,  it  shall  be  the  duty  of  the  super- 
visor to  subscribe  to  the  capital  stock  of  the  company, 
in  the  name  of  the  township,  the  amount  voted  to  be 
subscribed,  and  to  receive  a  certificate  therefor. 

In  the  case  at  bar,  the  relator  claimed  the  right  to 
an  unconditional  subscription,  and  it  is  the  purpose  of 
this  proceeding  to  compel  the  supervisor  to  make  such 
a  subscription.  We  have  seen  that  he  is  not  author- 
ized, under  any  circumstances,  or  at  any  time,  to 
make  a  subscription  upon  any  but  the  conditions  it 
was  voted.  It  then  follows  that  the  supervisor  can 
not  be  compelled  to  make  an  unconditional  subscrip- 
tion, and  the  peremptory  writ  must  be  denied. 

Mandamus  denied. 
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PENDLETON  COUNTY  t.  AMY. 

18  TTo^Zoetf,  297. 

Bwpreme  Court  of  the  United  States  ;  December  Term^ 

1871. 

Municipal  corporations.  Bonds.  Subscriptions  in  aid  of  railways. 
Where  a  state  legislatare  has  authorized  a  county  to  issae  negoti- 
able bonds  in  payment  of  a  subscription  to  the  stock  of  a  railroad 
corporation,  which  subscription  and  issue  of  stock  are  authorized 
only  upon  certain  prescribed  conditions,  and  after  certain  things 
directed  have  been  performed,  a  failure  to  perform  all  the  con- 
ditions or  take  all  the  steps  prescribed  by  the  legislature,  is  not 
always  available  as  a  defense  to  the  bonds,  against  an  innocent 
purchaser.  A  purchaser  is  not  always  bound  to  look  further  thaa 
to  discover  that  the  power  has  been  conferred,  even  though  it  is 
coupled  with  conditions  precedent.  In  some  cases  it  may  fairly  be 
presumed,  in  favor  of  an  innocent  purchaser,  that  the  conditions 
have  been  fulfilled.  Such  presumption  is  proper  where  the  county 
has  received,  in  exchange  for  the  bonds,  a  certificate  for  the  stock 
of  the  railroad  company,  which  it  has  held  for  years  before  suit 
brought,  and  still  holds. 

Municipal  corporations.  Bonds.  Bstoppel.  Where,  under  such 
legislative  authority,  a  county  had  issued  bonds  in  payment  of  a 
subscription  to  stock  of  a  railway  company,  and  had  received  in 
exchange  for  the  bonds  a  certificate  for  the  stock  of  the  railway 
company,  which  it  held  seventeen  years  before  suit  was  brought, 
and  still  continued  to  hold, — Held^  that  the  county  was  estopped 
from  asserting,  against  an  innocent  purchaser  of  the  bonds  for 
▼slue,  that  the  bonds  were  issued  in  disregard  of  the  conditions 
prescribed  by  the  legislature. 

Pleading.  In  an  action  upon  coupons  of  railroad  bonds  payable  to 
bearer,  the  declaration  alleged  the  plaintiff  to  be  the  owner,  holder, 
and  bearer  of  the  coupons. — Hdd^  that  a  plea  that  the  plaintiff  was 
Bot,  either  at  the  time  of  filing  the  declaration  or  the  plea,  the 
owner,  holder,  or  bearer,  although  faulty  as  argumentative,  was  a 
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traverse  of  a  material  allegation  of  tiie  declaration,  and  must  be 
sustained  as  against  a  general  demurrer. 

A  plea  to  the  same  declaration,  that  at  the  times  named  the  bonds 
and  coupons  were  all  the  property  of  one  R.,  a  citizen  of  the 
same  state  as  defendant,  and  not  of  any  other  person, — Reld^  good, 
upon  general  demurrer. 

The  same  declaration  alleging  that  the  coupons  sued  on  were  for 
interest  on  bonds  that  had  been  issued  by  a  county,  and  delivered 
by  it  to  a  certain  railroad  company,  in  payment  by  the  county  of  a 
subscription  to  stock  of  the  road,  uuder  an  authority  given  by  acta 
of  the  legislature, — HeLd^  that  a  plea  that  the  county  did  not  sign, 
seal,  or  deliver  the  bonds  and  coupons  to  the  company  as  alleged, 
and  *^8o  that  the  alleged  acts  and  coupons  are  not  its  acts  and 
deeds,"  was  good,  upon  general  demurrer. 

Error  from  the  supreme. court  of  the  United  States 
to  the  circuit  court  for  the  district  of  Kentucky. 

This  was  an  action  by  Amy  against  the  county  of 
Pendleton,  in  the  state  of  Kentucky,  to  recover  the 
amount  of  certain  coupons  or  interest  warrants  at- 
tached to  bonds  of  the  county.  The  declaration 
alleged  that  the  bonds  were  made  and  issued  by  the 
county,  under  authority  conferred  by  the  legislature 
of  the  state  ;  that  interest  warrants  were  attached  to 
the  bonds,  payable  to  the  bearer  semi-annually  ;  that 
the  bonds  were  delivered  to  a  certain  named  railroad 
company  in  payment  of  a  subscription  made  by  the 
county  to  the  stock  of  the  company,  under  authority 
of  certain  acts  of  the  legislature  ;  that  the  bonds  were 
received  by  the  railroad  company,  and  a  certificate  for 
the  shares  of  stock  subscribed  for  by  the  county  was 
issued  to  the  county,  and  was  received  by  it,  and 
that  it  was  still  owned  by  the  county ;  that  the  bonds 
were  afterwards  sold  by  the  railroad  company  and 
delivered  to  the  purchasers  with  the  coupons  attached ; 
that  the  plaintiff  subsequently  became  the  owner, 
holder,  and  bearer  of  them  all ;  and  that  until  the 
commencement  of  the  suit,  the  county  had  neglected 
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and  refused  to  pay  the  coupons  on  which  suit  was 
brought,  though  often  requested  so  to  do. 

To  this  declaration  the  defendant  pleaded  four 
pleas: 

1.  That  the  plaintiff  was  not,  at  the  time  of  filing 
his  declaration,  or  at  the  time  of  entering  the  plea, 
the  owner,  holder,  or  bearer  of  the  said  alleged  bonds 
and  coupons,  or  of  any  or  either  of  them,  as  in  the 
declaration  mentioned. 

2.  That  at  the  time  of  filing  the  declaration  and 
plea,  the  bonds  and  coupons  were  all  the  property  of 
one  Augustus  Robins,  a  citizen  of  the  state  of  Ken- 
tucky, and  not  then  or  now  the  property  of  any  other 
person. 

3.  That  although  the  legislature,  by  one  act,  em- 
powered  the  county  to  subscribe  to  the  stock  of  the 
company,  and  to  borrow  money  to  pay  the  subscrip- 
tion, yet  the  authority  was  coupled  with  a  proviso 
that  the  real  estate  holders  residing  in  the  county 
should  so  vote,  by  a  majority,  at  such  times  as  the 
county  court  might  appoint,  and  that  "the  question 
of  subscribing  stock,  or  of  borrowing  money  to  pay 
the  same,  never  was  submitted  to  the  real  estate  hold- 
ers residing  in  the  county  of  Pendleton,  to  be  deter- 
mined by  vote  of  a  majority  of  them,  as  authorized 
and  required  by  the  act,  before  any  stock  had  been 
subscribed  by  or  for  said  county,  or  any  money  bor- 
rowed to  pay  the  same."  That  subsequent  acts  of  the 
legislature,  passed  before  the  subscription  was  made, 
which  authorized  a  tax  for  the  purpose  of  paying  the 
subscriptions  to  the  stock  of  the  said  company,  also 
provided  that  before  a  subscription  should  be  made 
and  a  tax  levied,  the  question  of  levying  the  tax  should 
be  submitted  to  the  voters  of  the  county,  and  if  a  ma- 
jority of  the  votes  cast  should  be  in  favor  of  the  tax,  it 
should  be  levied,  and  the  subscription  should  be  made, 
and  that  the  question  whether  the  tax  or  the  subscription 
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thus  authorized,  or  any  tax  for  payment  of  a  subscrip- 
tion of  stock  in  said  company,  should  be  imposed,  had 
never  been  submitted  to  or  voted  upon  by  the  voters 
of  the  county  in  conformity  with  such  acts  ;  and  that 
no  other  acts  of  the  legislature  authorized  the  county, 
or  any  one  for  it,  to  subscribe  for  stock  in  said  com- 
pany, or  to  levy  a  tax  for  payment,  or  to  borrow 
money,  or  to  issue  bonds  and  coupons  for  the  payment 
of  any  subscriptions  in  said  company. 

4.  That  the  county  did  not  sign,  seal,  or  deliver  the 
bonds  and  coupons  to  the  railroad  company,  or  to  any 
person  or  corporation,  as  in  the  declaration  alleged, 
nor  authorize  any  one  to  do  so ;  "  and  so  the  defendant 
says  that  the  alleged  acts  and  coupons  are  not  its  acts 
and  deeds." 

General  demurrers  to  all  these  pleas  were  filed  by 
the  plaintiff,  and  were  sustained,  and  judgment  for 
the  plaintiff  entered  thereupon.  To  review  this  judg- 
ment, the  defendant  prosecuted  this  writ  of  error. 

B.  H.  BristoWy  for  the  plaintiff  in  error. 

J.  W.  Stevenson,  for  the  defendant  in  error. 

Strong,  J. — It  must  be  admitted  that  the  pleas 
interposed  by  the  defendant  in  the  court  below  were 
inartistically  framed;  that  they  were  argumentative, 
and  that  they  set  up  nothing  which  could  not  have 
been  taken  advantage  of,  for  what  it  was  worth,  under 
the  general  issue.  They  might  have  been  stricken 
from  the  record  on  motion,  or,  if  special  demurrers 
were  allowable  in  that  circuit  they  would  have  been 
condemned,  had  the  plaintiff  so  demurred.  But  the 
demurrers  were  general,  and  the  question  before  us 
is  whether  any  of  the  pleas  set  up  a  substantial  defense 
to  the  action.  Now  in  regard  to  the  first  plea,  while  it 
is  true  that  the  defense  which  it  sets  up  was  only 
inferentially  an   answer  to  the  plaintiff's  complaint. 
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and  while  it  might  as  well  have  been  set  up  under 
the  general  issue,  it  was  nevertheless  a  traverse  of  a 
material  averment  of  the  declaration.  The  coupons 
were  made  payable  to  bearer,  but  if  the  plaintiff  was 
neither  the  owner,  nor  the  holder,  nor  the  bearer,  they 
were  not  promises  to  pay  him,  and  the  county  was  not 
indebted  to  him.  Hence  it  was  material  to  his  case  to 
aver,  as  he  did,  that  he  was  the  bearer,  and  the  plea 
took  issue  with  this  averment.  It  denied  the  title  of 
the  plaintiff,  or  his  right  of  action,  and,  though  faulty 
in  form,  in  substance  it  amounted  to  a  defense.  It 
was,  therefore,  error  to  overrule  it  upon  a  general 
demurrer. 

Similar  observations  might  be  made  respecting  the 
demurrers  to  the  second  and  fourth  pleas. 

The  third  plea  was  in  effect  a  denial  of  any  legisla- 
tive authority  to  the  county  to  subscribe  to  the  stock 
of  the  railroad  company,  and  to  issue  bonds  for  the 
payment  of  such  subscription.  The  general  demurrer 
to  it  raises  the  question  whether  it  presented  a  sub- 
stantial defense  to  the  action. 

It  is  to  be  noticed  at  the  outset  that  the  plea  con- 
cedes legislative  authority  to  the  county  to  make  a 
subscription,  and  to  issue  bonds  in  payment,  though 
the  exercise  of  the  authority  was  required  to  be  pre- 
ceded by  a  popular  vote.  It  concedes  that  the  bonds 
were,  in  fact,  made  and  issued.  We  say  it  concedes 
this,  because  such  making  and  issue  are  alleged  in  the 
declaration,  and  the  plea  does  not  traverse  the  allega- 
tion. It  concedes  that  the  subscription  was  made ; 
that  the  bonds  were  delivered  to  the  company  in  pay- 
ment ;  that  they  were  sold  for  fifty  thousand  dollars  ; 
that  the  plaintiff  subsequently  became  the  owner,  and 
hence  that  he  stands  in  the  position  of  a  purchaser  for 
value ;  and  it  concedes  that  the  county  obtained  for 
the  bonds  a  certificate  of  stock  in  the  railroad  com- 
pany, which  it  now  holds. 

IT.— 8 
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Without  legislative  authority,  a  municipal  corpo- 
ration like  a  county,  may  not  subscribe  to  the  capital 
stock  of  a  railroad  company,  and  bind  itself  to  pay  its 
subscription,  or  issue  its  bonds  in  payment ;  and  if  it 
does,  the  purchase  of  such  bonds  is  affected  by  the 
want  of  authority  to  make  them.     But  it  does  not 
follow  from  this  that  when  the  legislature  has  given 
its  sanction  to  the  issue  of  bonds,  provided  that  before 
their  issue  certain  things  shall  be  done  by  the  oflBcers, 
or  the  people  of  the  county,  the  bonds  can  always  be 
avoided  in  the  hands  of  an  innocent  purchaser,  -by 
proof  that  the  county  oflScers  or  the  people  have  not 
done,  or  have  insufficiently  done,  the  things  which  the 
legislature  required  to  be  done  before  the  authority  to 
subscribe  or  to  issue  bonds  should  be  exercised.     A 
purchaser  is  not  always  bound  to  look  farther  than  to 
discover  that  the  power    has    been  conferred,   even 
though  it  be  coupled  with  conditions  precedent.     If 
the  right  to  subscribe  be  made  dependent  upon  the 
result  of  a  popular  vote,  the  officers  of  the  county 
must  first  determine  whether  the  vote  has  been  taken 
as  directed  by  law,  and  what  the  vote  was.     When, 
therefore,  they  make  a  subscription,  and  issue  county 
bonds   in  payment,   it  may  fairly  be  presumed,   in 
favor  of  an  innocent  purchaser  of  the  bonds,  that  the 
condition  which  the  law  attached  to  the  exercise  of  the 
power  has  been  fulfilled.    To  issue  the  bonds  without 
the  fulfillment  of  the  precedent  conditions  would  be  a 
misdemeanor,  and  it  is  to  be  presumed  that  public 
officers  act  rightly.     We  do  not  say  this  is  a  conclusive 
presumption  in  all  cases,  but  it  has  more  than  once 
been  decided  that  a  county  may  be  estopped  against 
asserting  that  the  conditions  attached  to  a  grant  of 
power  were  not  fulfilled.    Knox  County  n.  Aspinwall, 
21  How,  639  ;  Bissell  t).  Jeflersonville,  24  Id.  287  ;  Mo- 
ran  i?.  Commissioners,  2  Blacky  722 ;  Meyer  v.  Musca- 
tine, 1  Wall.  384 ;  Van  Hostrup  ^.  Madison  City,  1  Id^ 
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291 ;  Supervisors  v.  Schenck,  5  Id.  T72.  The  estoppel 
in  these  cases  was  either  by  recitals  in  the  bonds  that 
the  conditions  precedent  had  been  complied  with,  or 
by  the  fact  that  the  county  had  subsequently  levied 
taxes  to  pay  interest  on  the  bonds.  In  the  present 
case  it  does  not  appear  in  the  pleadings  whether  or 
not  the  bonds  contained  any  such  recitals,  nor 
whether  the  officers  of  the  county  have  levied  taxes  to 
pay  interest  on  them,  or  whether  any  interest  has 
been  paid.  These  grounds  of  estoppel  do  not  exist. 
But  if  such  acts  and  such  recitals  are  sufficient  to  pro- 
tect bona  fide  purchasers  against  an  attempt  to  set  up 
non-compliance  with  the  conditions  attached  to  the 
grant  of  power  to  issue  the  bonds,  it  is  not  easy  to  see 
why  the  pleadings  do  not  show  an  estoppel  in  this 
case.  The  county  received  in  exchange  for  the  bonds 
a  certificate  for  the  stock  of  the  railroad  company, 
which  it  held  about  seventeen  years  before  the  present 
suit  was  brought,  and  which  it  still  holds.  Having 
exchanged  the  bonds  for  the  stock,  can  it  retain  the 
proceeds  of  the  exchange,  and  assert  against  a  pur- 
chaser of  the  bonds  for  value,  that  though  the  legisla- 
txire  empowered  it  to  make  them  and  put  them  upon 
the  market,  upon  certain  conditions,  they  were  issued 
in  disregard  of  the  conditions  %  We  think  they  can 
not ;  and,  therefore,  that  the  third  plea  can  not  be  sus- 
tained. But,  for  the  reasons  given  above,  the  case 
must  be  sent  back  for  another  trial ;  when,  doubtless, 
the  pleadings  will  be  changed. 

Chase,  Ch.  J.,  and  Miller  and  Field,  JJ.,  con- 
curred ;  but  said  that  they  did  not  assent  to  all  the 
Tiews  expressed  in  the  preceding  opinion. 

Judgment  reversed. 
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THE  PEOPLE  OP  THE   STATE   OF   MICHIGAN 

ex  rel.  LA  GRANGE  TOWNSHIP  %.  THE 

TREASURER  OF  THE  STATE  OF 

MICHIGAN. 

24  Michigan,  468. 

Supreme  Court  qf  Michigan ;  April  Term^  1872. 

Municipal  corporations.  Bondi.  Mandamus.  Where,  after  bonds 
of  a  municipal  corporation  have  been  issued  and  deposited  with 
the  treasurer  of  a  state,  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railway,  under  authority  of  a  statute  of  the  state,  such 
statute  is  adjudged  unconstitutional  by  the  courts  of  the  state,  and 
the  bonds  themselves  declared  void,  a  proceeding  by  mandamus  to 
compel  the  state  treasurer  to  deliver  up  the  bonds  to  the  corpora- 
tion issuing  them  should  not  be  stayed  because  proceedings  have 
been  commenced  by  a  stockholder  of  such  railway  corporation  in  a 
<x>urt  of  the  United  States  to  obtain  the  bonds  for  the  railway  com- 
pany, alleging  a  refusal  by  the  directors  to  take  such  proceedings, 
if  the  railway  corporation  could  proceed  only  in  a  state  court,  and 
would  not  there  be  permitted  to  recover.  Such  proceedings  by  the 
stockholder  are  a  mere  evasion  of  jurisdiction,  and  it  should  not 
be  assumed  that  they  will  be  sanctioned  by  any  court. 

Municipal  bonds,  issued  and  deposited  with  the  treasurer  of  a  state, 
under  a  statute  authorizing  such  issue  and  deposit  for  the  purpose 
of  aiding  a  railway  company,  are  received  by  him  in  his  official 
capacity;  and  where  such  statute  is  afterwards  adjudged  un con 
stitutional,  and  the  bonds  void,  he  is  officially  responsible  for  their 
safe  keeping  and  return  to  the  makers,  when  demanded. 

If  the  return  of  the  bonds,  under  such  circumstances,  is  refused,  upon 
a  reasonable  demand,  mandamus  is  the  proper  proceeding  to  com- 
pel their  return.  It  is  the  proper  remedy  for  enforcing  a  specific 
legal  right,  for  which  there  is  no  other  adequate  legal  remedy,  and 
is  not  excluded  by  other  legal  remedies  which  are  not  adequate  to 
secure  the  specific  relief  needed,  such  as  replevin;  nor  by  the 
existence  of  a  specific  remedy  in  equity.  A  party  will  not  be  com- 
pelled to  give  up  a  legal  remedy  for  an  equitable  one. 
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Mandamus  from  the  supreme  court  of  Michigan. 

This  was  an  application  for  a  writ  of  mandamus,  on 
the  relation  of  the  township  of  La  Grange,  to  compel 
the  treasurer  of  the  state  of  Michigan  to  deliver  up 
and  return  to  that  township  certain  bonds  issued  by  it 
and  deposited  with  him,  for  the  purpose  of  aiding  the 
construction  of  the  railroad  of  the  Michigan  Air  Line 
Railroad  Company,  under  statutes  of  the  state  which 
were  afterwards  judicially  declared  unconstitutional 
and  invalid.  The  questions  involved  appear  from  the 
opinion. 

Daniel  BlacTcrnan^  for  the  relator. 

Ashley  Pond  and  Theodore  Bomeyn^  for  the  re- 
spondent. 

Campbell,  J. — ^The  relator  having  obtained  an 
order  on  respondent  to  show  cause  why  certain  muni- 
cipal bonds,  deposited  with  him  under  the  railroad  aid 
laws,  should  not  be  delivered  up,  he  returns  that  he 
has  been  served  with  a  subpoena  in  a  cause  in  equity, 
issued  out  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Michigan,  under  a  bill  filed  by 
Joseph  E.  Young,  of  Chicago,  Illinois,  against  re- 
spondent, relator,  and  the  Michigan  Air  Line  Rail- 
road Company,  to  obtain  the  same  bopds  for  the  com- 
pany. 

And  this  return  being  demurred  to,  respondent 
relies  on  two  principal  grounds:  First.  That  man- 
damus is  not  a  proper  remedy  in  such  cases ;  and. 
Second.  That  the  pendency  of  the  chancery  suit  should 
stay  it.  The  latter  question  is  first  in  order  of  import- 
ance. 

It  is  not  claimed  that  the  pendency  of  a  suit  like 
that  referred  to  can  in  any  way  operate  as  a  bar  to 
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these  proceedings.  There  is  no  authority  for  any  such 
doctrine,  and  all  practice  is  against  it.  The  only 
argument  insisted  on,  is  that  in  such  cases  comity 
requires  that  this  court  should  await  the  final  action 
in  that  suit, — or  at  least  that  such  delay  is  proper  and 
desirable,  and  should  be  granted  as  a  matter  of  cus- 
tomary policy.  To  ascertain  how  far  it  would  be 
proper  to  do  this,  each  class  of  cases  must  be  examined 
as  it  arises,  and  it  is  not  possible  that  there  can  be  any 
uniform  rule  on  the  subject.  It  must  always  be 
remembered  that  in  considering  such  questions,  it  is 
not  usually  the  court  where  action  is  had,  but  the 
parties  who  are  taking  it  that  must  be  regarded. 
Courts,  except  by  appellat-e  process,  never  interfere 
with  each  other's  proceedings,  and  deal  only  with 
parties  themselves. 

When  we  look  at  the  nature  of  the  bill  which  has 
been  filed  in  the  United  States  circuit  court,  we  find 
its  purpose  so  clearly  in  violation  of  legal  principles, 
as  settled  generally  (and  as  emphatically  by  the  United 
States  supreme  court  as  anywhere),  that  we  can  not 
hesitate  to  regard  it  as  one  over  which  the  court  where 
it  is  pending  will  not  assume  jurisdiction  to  grant  relief. 
Its  objects  are  not  within  the  jurisdiction  of  any  court 
of  equity,  as  that  jurisdiction  has  thus  far  been 
declared,  and  it  is  not  very  likely  that  any  tribunal 
will  entertain  it. 

We  shall  not  consider  any  jurisdictional  questions 
which  depend  on  other  than  recognized  and  generally 
accepted  grounds  ;  and  we  shall  abstain  from  deciding 
what  effect  might  be  due  to  the  fact  that  it  was  filed  in 
some  haste,  after  notice  of  this  application  had  been 
given  to  the  railroad  company,  and  before  relators  had 
put  their  papers  on  file  here. 

The  bill  is  filed  for  the  purpose  of  getting  relief  for 
a  corporation  created  by  virtue  of  the  laws  of  Michigan. 
Complainant,  although  a  stockholder,  does  not  claim 
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any  immediate  or  personal  right  in  or  control  over 
the  property  in  controversy.  He  does  not,  and  could 
not  lawfully,  seek  to  get  possession  of  it.  His  bill 
rests  upon  the  ground  that  it  belongs  to  the  corpora- 
tion, which  alone  has  a  title  and  claim  to  it.  Stock- 
holders and  creditors  can  only  claim  through  the  cor- 
poration itself. 

It  is  not  within  the  power  of  any  court, — except  in 
proceedings  to  divest  the  corporation  of  its  charter 
franchises, — ^to  take  away  the  management  of  its  affairs 
from  the  hands  of  the  directors  lawf ullv  invested  with 
that  management,  and  give  it  into  the  hands  of  other 
managers.  The  corporate  functions  must  be  performed 
by  corporate  oflScers.  The  bill  does  not  seek  to  divert 
this  management  of  funds  in  possession,  but  it  seeks 
to  enforce  a  supposed  corporate  demand  without  the 
intervention  of  the  directors. 

It  is  perfectly  evident  from  the  whole  structure  of 
the  bill  (and  it  is  only  on  this  ground  that  any  attempt 
can  be  made  to  sustain  it  at  all)  that  the  suit  is  really 
one  in  favor  of  the  railroad  company,  and  against  the 
other  defendants.  It  is  as  plainly  a  suit  in  their  behalf 
as  if  brought  in  their  name.  That  is  the  whole  theory 
of  the  bill. 

If  the  suit  had  been  brought  by  the  proper  oflBlcers 
of  the  corporation,  and  in  the  corporate  name,  no 
jurisdiction  could  have  existed  except  in  one  of  the 
courts  of  the  state  of  Michigan ;  because  all  the  parties 
are  domiciled  here,  and  citizens  and  subjects  of  the 
state  jurisdiction.  And  had  the  suit  been  brought 
here,  there  is  no  right  involved  which  could  lawfully 
invoke  the  appellate  jurisdiction  of  the  United  States 
supreme  court.  There  is  no  claim  involved  which 
could  authorize  any  revision  of  a  state  decision. 

In  order  to  transfer  into  a  court  of  the  United 
States  a  controversy  between  Michigan  citizens,  under 
Michigan    laws,   some    substantial    ground   must   be 


I20  AMERICAN    RAILWAY    REPORTS. 

People  e»  rel.  La  Grange  Townqhip  v.  TreD surer. 

presented  which  comes  vrithin  some  recognized  rule  of 
jurisdiction.  Any  merely  colorable  attempt  would  be 
a  fraud  which  no  court  should  tolerate  or  sanction, 
and  in  Yawkey  v.  Richardson,  9  Mich.  529,  a  judg- 
ment was  reversed  for  a  similar  device  in  fraud  of  the 
courts  of  the  United  States. 

The  only  ground  relied  on,  is  the  one  recognized  in 
Dodge  V.  Woolsey,  18  How.  331,  in  which  it  was  held, 
on  the  facts  of  the  case,  that  a  refusal  by  the  directors 
of  a  company  to  prosecute  a  claim  which  they  believed 
to  be  valid,  and  T^ich  was  valid,  and  where  there  was 
no  exercise  of  discretion  properly  involved,  would 
j  usf  if y  a  court  in  allowing  a  stockholder  to  file  a  bill 
on  the  ground  that  their  conduct  in  not  suing  was 
fraudulent  as  against  him,  and  in  derogation  of  his 
rights  and  interests  as  a  stockholder,  which  they 
had  no  right  to  abandon  when  they  knew  their  duty. 

The  grounds  on  which  that  case  was  decided  are 
fatal  to  this.  The  right  there  involved  was  one  secured 
by  the  constitution  of  the  United  States,  and  settled 
by  an  unbroken  course  of  decision  from  the  Dartmouth 
College  Case  down.  Although  the  corporation  suit 
must  have  been  brought  in  the  state  courts,  by  reason 
of  the  citizenship  of  the  parties,  yet  the  state  decision, 
if  against  the  right,  was  subject  to  review  in  the  United 
States  supreme  court.  The  controversy  was  one  which 
was  necessarily  of  United  States  jurisdiction  sooner  or 
later,  and  it  was  a  controversy  directly  arising  under 
the  constitution  and  laws  of  the  United  States. 

The  doctrine  that  the  jurisdiction  in  favor  of  the 
stockholder  does  not  exist,  except  as  dependent  on  the 
culpable  negligence  of  the  directors,  and  that  it  can 
not  exist  at  all  except  in  an  extreme  case,  is  not  only 
very  clearly  laid  down  in  Dodge  v.  Woolsey,  but  it 
has  never  been  relaxed.  In  Memphis  v.  Dean,  8  Wall. 
64,  Nelson,  J.,  uses  this  language  in  deciding  the 
cause,  after  speaking  of  the  right  referred  to  in  the 
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former  case,  wliere  the  stockholder  is  prejudiced  by 
the  refusal  of  the  directors  to  sue :  ' '  Tliia  refusal  of 
the  board  of  directors  is  essential  in  order  to  give  to 
the  stockholder  any  standing  in  court,  as  the  charter 
confers  upon  the  directors  representing  the  body  of 
stockholders,  the  general  management  of  the  business 
of  the  company.  There  must  be  a  clear  default,  there- 
fore, on  their  part,  involving  a  breach  of  duty,  within 
the  rule  established  in  equity,  to  authorize  a  stock- 
holder to  institute  the  suit  in  his  own  behalf,  or  for 
himself  and  other  stockholders  who  may  choose  to 
join."  And  it  was  held  in  that  case  that  failure  to 
bring  a  superfluous  suit  would  not  be  a  ground  of 
complaint,  and  would  not  support  jurisdiction  for 
relief. 

In  Bronson  v.  La  Crosse  R.  R.  Co.,  2  Wall.  283^ 
the  same  judge,  speaking  for  the  court  on  the  same 
subject,  says:  "The  remedy  is  an  extreme  one,  and 
should  be  admitted  by  the  court  with  hesitation  and 
caution  ;  but  it  grows  out  of  the  necessity  of  the 
case,  and  for  the  sake  of  justice,  and  may  be  the  only 
remedy  to  prevent  a  flagrant  wrong."  And  in  that 
case,  as  in  the  later  one,  the  stockholders  intervening 
were  refused  relief. 

As  the  only  claim  involved  in  the  controversy  is  to 
obtain  possession  of  securities  which,  it  is  held  by  the 
state  courts,  the  legislature  could  not  under  the  con- 
stitution of  the  state  legalize,  any  suit  by  the  corpora- 
tion in  the  state  courts  would  necessarily  have  been 
nugatory ;  and  to  a  knowledge  of  the  law  on  this  point 
all  persons  are  holden.  The  corporation  board  would 
not  have  been  bound,  and  would  not  have  been  author- 
ized, to  begin  a  suit  that  must  of  necessity  be  decided 
against  them.  The  suit  in  the  United  States  court 
could  only  be  justified,  under  the  decision  in  Dodge  t)^ 
Woolsey,  where  the  right  was  clear,  and  the  remedy 
available.     It  is  not  legally  possible  for  a  refusal  to 
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8tie,  under  these  circumstances,  to  have  been  a  viola- 
tion of  duty.  And  any  attempt  to  transfer  jurisdic- 
tion to  other  courts  under  such  a  pretext  can  not, 
therefore,  be  other  than  a  legal  subterfuge,  which  can 
not  be  recognized  as  a  ground  for  delaying  our  action, 
and  which  we  conceive  is  not  in  any  way  sanctioned 
hy  the  decisions  of  the  supreme  court  of  the  United 
States. 

The  remaining  questions  relate  to  the  form  of 
remedy.  It  is  claimed  that  no  such  duty  exists  in  the 
state  treasurer  as  is  usually  enforced  by  the  writ  of 
mandamus^  and  that  the  remedy  for  a  breach  of  the 
duty,  if  there  be  one,  is  in  another  form. 

Tlie  first  question  that  arises  is  whether  any  duty 
rests  on  the  respondent,  and  if  so,  what  it  is. 

He  has,  under  color  of  official  right,  received  in  his 
official  capacity  certain  bonds,  which  purport  to  be 
obligations  of  the  complaining  municipality.  It  is 
urged  that  if  the  aid  law  is  invalid,  the  proceedings 
are  all  illegal,  and  his  action  is  not  official  action. 
This  is  no  other  than  an  argument  that  all  clearly  illegal 
action  by  any  public  functionary  must  be  regarded  as 
unofficial  action.  In  the  case  of  Osborn  v.  Bank  of 
United  States,  9  Wlieat.  738,  the  action  of  a  state 
auditor  under  an  invalid  law  was  held,  by  reason  of 
his  official  character,  to  create  an  aggravation  of  the 
grievance.  In  Ryan  r?.  Brown,  18  Mich.  196,  the 
entirely  illegal  action  of  a  state  officer  was  viewed  in 
the  same  light  as  official  misconduct.  In  People  t). 
Treadway,  17  Mich,  480,  the  same  argument  was  used, 
that  unlawful  acts  were  not  official  acts,  and  therefore 
not  within  the  conditions  of  an  official  bond  ;  but  we 
held  otherwise,  as  all  courts  have  held.  There  can  be 
no  doubt  that  when  a  person  undertakes  to  hold  in  his 
official  custody  that  which  has  been  placed  there  under 
a  claim  that  it  should  be  lawfully  deposited  in  his 
custody,  he  is  bound  to  restore  it,  on  application  of 
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the  proper  party,  if  it  does  not  belong  to  his  custody. 
The  public  files  and  receptacles  can  not  bo  changed 
into  private  ones  by  any  legal  theories.  Their  cus- 
todian can  never  cease  to  be  a  public  officer  in  regard 
to  any  of  them.  Having  received  them  as  an  officer 
he  is  bound  to  keep  them  safely,  until  demanded  by 
their  owners,  and  then  he  is  equally  bound  to  restore 
them.  It  is  no  defense  to  such  a  claim  of  restoration 
that  the  securities  are  not  liable  to  be  legally  enforced. 
It  is  always  possible  that  injury  may  be  done  to  a  per- 
son or  municipality  by  being  subjected  to  litigation, 
and  instruments  which  purport  to  be  obligations,  and 
are  legally  invalid,  may  be  compelled  to  be  given  up 
and  canceled  in  all  cases  where  any  possible  danger 
can  be  anticipated,  where  there  is  no  rule  of  equity  to 
the  contrary.  In  these  cases  of  municipal  bonds,  the 
townships  can  not  be  made  to  suffer  for  the  legally 
wrongful  action  of  their  officers,  and  they  have  a  right 
to  recall  the  unauthorized  securities.  The  duty  of  the 
treasurer  is  not  discretionary.  It  is  their  absolute 
right  to  demand,  and  his  absolute  duty  to  surrender, 
what  is  held  in  the  files  of  the  office  in  their  wrong. 
The  duty  is  unconditional  and  it  is  clear. 

We  are  then  to  consider  whether  a  mandamus  is 
the  proper  remedy  for  a  refusal  to  comply  with  this 
duty. 

It  was  urged  on  the  argument  that  this  writ  will 
only  lie  where  there  is  a  positive  statutory  duty  and 
an  entire  absence  of  any  other  remedy.  And  it  is 
claimed  that  the  decisions  heretofore  made  sustain  this 
view.  We  do  not  know  of  any  such  doctrine,  and 
have  never  understood  it  to  have  been  established  in 
this  state  or  elsewhere.  In  the  frequent  instances  of 
application  for  this  writ,  the  occasion  has  quite  as 
often  been  to  enforce  duties  not  imposed  by  statute,  as 
obligations  which  were  statutory.  There  may  very 
possibly  be  found  isolated  expressions,  which,  apart 
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from  their  context  and  the  occasion  of  their  utterance, 
might  favor  one  of  the  grounds  claimed.  Thus,  in 
People  t).  Judges  of  Branch  Circuit  Court,  1  Dougl. 
{Midi.)  319,  it  was  said  there  must  be  *'no  other 
remedy."  In  that  case  there  was  a  better  remedy  in 
the  ordinary  course  of  law  which  reached  all  that 
could  be  desired.  But  in  People  v.  Judge  of  Wayne 
Circuit,  19  Mich.  296,  the  doctrine  was  laid  down  more 
guardedly,  that  a  relator  must  show  *'a  clear  legal 
right,  and  that  there  is  no  other  adequate  remedy." 
And  in  People  i?.  State  Ins.  Co.,  19  Mich.  392,  it  was 
expressed  more  fully  that  the  writ  might  issue  for  a 
Bpecific  duty  where  there  is  no  other  ''specific  and 
adequate  remedy." 

Blaokstone  very  clearly  defines  the  jurisdiction  in 
a  few  words.  He  says  it  lies  "  where  the  party  hath  a 
right  to  have  any  thing  done,  and  hath  no  other 
specific  means  of  compelling  its  performance."  3  Bl. 
Com.  110.  In  Rex  t).  Windham,  Cowp.  377,  Lord 
Mansfield  adopts  a  statement  of  Mr.  Kenyon,  "  that 
where  there  is  no  other  legal  specific  remedy  to  attain 
the  ends  of  justice,  the  course  must  be  by  mandamus, 
which  is  a  prerogative  writ."  In  Rex  v.  Barker,  3 
Burr.  1265,  he  says:  ''Therefore  it  ought  to  be  used 
upon  all  occasions  where  the  law  has  established  no 
specific  remedy,  and  where,  in  justice  and  good  gov- 
ernment, there  ought  to  be  one.  Within  the  last  cen- 
tury it  has  been  liberally  interposed  for  the  benefit  of 
the  subject,  and  the  advancement  of  justice.  The 
value  of  the  matter,  or  the  degree  of  its  importance  to 
the  public  police,  is  not  scrupulously  weighed.  If 
there  be  a  rights  and  no  other  specific  remedy,  this 
should  not  be  denied."  And  in  Rex  v.  Vice-Chancel- 
lor of  Cambridge,  3  Burr.  1647,  he  says  again :  *'  This 
is  the  very  reason  of  the  courts  issuing  the  preroga- 
tive writ  of  a  mandamus ;  because  there  is  no  other  spe- 
cific remedy. ' '  The  other  judges  were  equally  emphatic. 
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For  most  rights,  the  ordinary  legal  remedies  are 
ample  to  prevent  a  failure  of  justice,  as  upon  private 
contracts  a  judgment  for  damages  will  usually  suffice. 
But  there  are  cases  where,  if  contracts  can  not  be  en- 
forced specially,  there  will  be  a  failure  of  justice ; 
and  as  the  law  can  give  no  specific  remedy  in  such 
cases,  parties  are  compelled  to  resort  to  equity.  If 
the  law  had  the  requisite  machinery,  no  doubt  it 
would  so  interfere  as  to  render  a  resort  to  equity  need- 
less. And  in  all  cases  where  it  can  enforce  rights 
siHJcifically,  and  no  other  relief  is  adequate,  it  certainly 
would  be  unjust  not  to  do  so.  Unfortunately  its  pow- 
ers are  limited.  But  in  cases  where  the  right  is  clear 
and  specific,  and  public  officers  or  tribunals  refuse  to 
comply  with  their  duty,  a  writ  of  mandamus  issues  for 
the  very  purpose,  as  declared  by  Lord  Mansfield,  of 
enforcing  specific  relief.  It  is  the  inadequacy,  and  not 
the  mere  absence,  of  all  other  legal  remedies,  and  the 
danger  of  a  failure  of  justice  without  it,  that  must 
usually  determine  the  propriety  of  this  writ.  Where 
none  but  specific  relief  will  do  justice,  specific  relief 
should  be  granted  if  practicable.  And  where  a  right 
is  single  and  specific  it  usually  is  practicable. 

The  question  then  arises  whether  there  is  any  other 
adequate,  specific,  legal  remedy. 

Courts  of  law  do  not,  in  deciding  such  questions, 
take  into  account  remedies  in  equity.  They  may  be 
regarded  in  determining  the  exercise  of  discretion  in 
allowing  the  writ,  but  they  can  not  affect  the  jurisdic- 
tion. There  is  no  case  where  a  court  of  law  has  its 
jurisdiction  cut  off  by  the  existence  of  equitable  reme- 
dies. The  rule  is  the  reverse, — that  equity  will  not 
interfere  if  legal  remedies  are  adequate.  There  is  the 
strongest  possible  reason  why  a  party  should  not  be 
turned  over  to  the  tedious  and  dilatory  process  of  a 
long  suit,  when  there  are  no  issues  that  need  it.  The 
only  question  that  could  arise  in  the  class  of  cases  now 
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before  ns  is,  whether  the  bonds  ^re  in  the  possession 
of  the  respondent.  If  they  are,  the  right  to  have  them 
restored  is  a  legal  conclusion  not  open  to  question. 

The  same  reasons  would  apply  to  render  it  improper 
to  turn  a  party  over  to  a  suit  in  replevin,  if  there  were 
not  still  more  serious  objections  to  it,  as  well  as  doubts 
of  its  applicability.  The  remedy  would  not  only  in- 
volve a  needless  legal  contention,  but  it  is  not  a  proper 
or  lawful  thing  to  allow  a  sheriff,  on  such  a  writ,  to 
intermeddle  with  public  papers.  The  policy  of  the 
law  requires  them  to  be  guarded  by  their  official  custo- 
dian, and  it  would  be  a  monstrous  abuse  if  the  state 
offices  could  be  exposed  to  the  visitation  of  ministerial 
officers,  who  might  be  commanded  by  a  writ,  issued 
without  the  previous  order  or  supervision  of  a  court, 
to  seize  upon  and  deliver  over  to  any  one  who  should 
sue  out  the  process,  any  document  or  muniment  to  be 
found  there.  Such  a  claim  would  be  preposterous. 
A  mandamus  is  the  only  admissible  writ  to  command 
public  officers  to  produce  and  give  up  papfers  in  their 
custody. 

The  writ  must  be  granted  as  prayed.  And  we  trust 
it  will  not  be  necessary  hereafter  to  interpose  for  the 
same  purpose. 

Cheistianoy,  Ch.  J.,  and  Cooley,  J.,  concurred. 

Graves,  J.,  did  not  sit. 

Mandamus  granted. 
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THE  PEOPLE    ex  rel.  THE    ERIE    &    GENESEE 
VALLEY  RAILROAD  COMPANY  v.  TUBBS. 

49  New  Torhy  850. 

Court  of  Appeals  of  New  York;  May  Term^  1872. 

Ziocation  of  route.  The  general  railroad  law  of  New  York, — which 
provides  that  any  person  feeling  aggrieved  by  the  proposed  location 
of  a  railroad,  may  apply  for  the  appointment  of  ciimmuBsioners  to 
examine  the  proposed  route,  and  to  affirm  or  alter  it,  as  may  be 
consistent  with  the  just  rights  of  all  parties  and  the  public, — doea 
not  restrict  the  power  of  the  commissioners  over  the  proposed  route 
to  that  part  of  it  which  lies  within  the  bounds  of  the  land  of  the 
party  procuring  their  appointment.  They  may  make  any  alteration 
of  the  proposed  route,  within  the  county,  that  may  be  necessary 
to  obviate  such  objections  of  the  party  aggrieved  as  they  may 
decide  to  be  well  founded.  And  it  is  their  duty  to  complete  the 
alteration  so  as  to  preserve  the  continuity  of  the  line. 

It  9e&nUy  that  the  statute  contemplates  but  one  board  of  commis- 
sioners in  each  county;  and  the  board  so  appointed  should  there- 
fore complete  its  work,  either  by  affirming  the  route  proposed  by 
*ihe  company,  or  by  making  all  necessary  alterations;  and  when 
tiois  ia  done,  the  route  through  the  county  is  established. 

Appeal  to  the  court  of  appeals  of  New  York,  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  a  certiorari  to  review  a  determination  of 
the  defendants,  .Tubbs  and  others,  as  commissioners 
appointed  under  the  general  railroad  act  of  New  York 
to  exaoiine  the  proposed  route  of  the  relator,  the  Erie 
&  Oenesee  Valley  Railroad  Company. 

The  act  mentioned  {N.  T.  Laws  of  1850,  ch.  140,  § 
32)  requires  every  railroad  company  formed  under  it, 
to  give  notice  of  its  propqsed  location  in  a  prescribed 
manner,  and  allows  any  person  aggrieved  by  the  pro« 
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posed  location  to  apply  for  the  appointment  of  com- 
missioners to  examine  the  route  proposed,  who  shall 
affirm  or  alter  it,  as  may  be  consistent  with  the  just 
rights  of  all  parties  and  the  public.  Under  this  act, 
Oeorge  Hartman  and  William  Hartman  petitioned  for 
the  appointment  of  commissioners  to  examine  the  pro- 
posed location  of  the  Erie  &  Genesee  Valley  Railroad 
Company  in  Livingston  county,  alleging  that  the 
location  proposed  needlessly  injured  the  lands  of  the 
petitioners.  The  defendants  were  appointed  commis- 
sioners, and,  as  such,  made  the  following  order : 

''Now,  therefore,  by  the  authority  vested  in  us  by 
law,  we  hereby  direct  and  determine  that  the  location 
of  said  road  through  the  premises  of  the  said  William 
Hartman  and  George  Hartman  shall  be  changed  from 
the  route  as  laid  down  on  the  map  of  the  said  com- 
pany, on  file  in  the  clerk's  office  of  Livingston  county, 
to  a  line  described  as  follows,  to  wit :  The  center  line 
of  the  said  road  through  the  premises  of  the  said  Wil- 
liam and  George  Hartman  shall  be  laid  in  and  corre- 
spond with  a  straight  line  joining  the  point  of  intersec- 
tion of  the  center  line  of  the  Erie  &  Genesee  Valley 
railroad  (as  located  on  their  map  on  file)  with  the  cen- 
ter line  of  highway  running  east  and  west,  and  known 
as  the  Zerfass  road  (said  point  of  intersection  being 
marked  '  A '  on  the  accompanying  map)  and  the  point 
of  intersection  of  the  center  lines  of  Jefferson  and 
Ossian  streets,  in  the  village  of  Dansville,  said  last 
point  of  intersection,  being  marked  'B'  on  accom- 
panying map." 

The  point  last  mentioned  was  some  distance  from 
the  line  of  the  road,  and  the  order  did  not  direct  in 
what  manner  the  route  was  to  be  continued  from  that 
point. 

To  review  this  decision  of  the  respondents,  the  Erie 
&  Genesee  Valley  Railroad  .Company  brought  this  writ 
of  certiorari,  upon  which  the  general  term  reversed  th'j 
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order.     The  respondents  appealed  from  the  judgment 
of  the  general  term  to  the  court  of  appeals. 

Lester  B.  Faulkner ^  for  the  appellants. 

John  A.  Van  Derlip^  for  the  respondents. 

Rapallo,  J. — 'Ry  section  22  of  the  general  railroad 
law,  every  company  formed  thereunder  is  required, 
before  constructing  its  road  through  any  county,  to 
file  in  the  Clerk's  office  a  map  of  the  route  intended  to 
be  adopted  in  such  county,  and  to  give  written  notice 
of  the  route  so  designated  to  all  actual  occupants  of 
the  land  over  which  it  is  to  pass. 

Any  person  feeling  aggrieved  by  the  proposed  loca- 
tion may,  within  fifteen  days  after  receiving  such 
notice,  apply  for  the  appointment  of  commissioners. 
If  appointed,  it  becomes  their  duty  to  examine  the  pro- 
posed route,  and  to  affirm  or  alter  it,  as  may  be  con- 
sistent with  the  just  rights  of  all  parties  and  the 
public.  There  is  nothing  in  the  statute  which  restricts 
the  power  of  the  commissioners  over  the  proposed 
route  to  that  part  of  it  which  lies  within  the  bounds  of 
the  land  of  the  party  procuring  their  appointment. 
The  effect  of  such  a  restriction  would,  except  in  very 
rare  cases  be  either  to  deprive  the  commissioners  of  the 
power  to  change  a  location  unnecessarily  prejudicial  to 
the  objecting  party,  or  to  compel  them,  for  the  purpose 
of  affording  such  remedy,  to  make  curves  which  would 
be  a  serious  injury  to  the  line,  and  might  render  it 
dangerous  or  impracticable.  No  change,  of  any  con- 
siderable extent,  can  be  made  in  the  line  of  a  railroad 
at  a  particular  point,  without  involving  an  alteration 
of  the  course  to  a  greater  or  less  distance  in  each  direc- 
tion ;  and  the  legislature  has  not  been  guilty  of  the 
absurdity  of  limiting  the  distance  to  which  such  neces- 
sary alterations  may  extend,  by  the  boundaries  of  the 

TV.— 9 
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land  of  the  objecting  party,  or  of  making  his  right  to 
relief  depend  upon  the  extent  of  the  area  of  his  land. 
When,  upon  the  application  of  a  person  aggrieved  by 
the  proposed  location,  commissioners  are  appointed, 
they  are  required  by  the  statute  to  examine  and  affirm 
or  alter,  not  that  part  of  the  line  which  runs  through 
the  premises  of  the  objector,  which  may  be  very  limited 
in  extent,  but  the  proposed  route.  That  clearly  refers 
to  the  route  referred  to  in  the  preceding  part  of  the 
section,  and  of  which  a  map  is  required  to  be  filed,  viz. : 
*'the  route  intended  to  be  adopted  by  such  company 
in  said  county;"  and  empowers  them  to  make  any 
alt(*ration  of  such  route  which  may  be  necessary  to 
obviate  such  objection  of  the  party  aggrieved  as  the}'- 
may  decide  to  be  well  foiinded.  This  point,  was 
determined  in  the  Matter  of  the  Long  Island  Railroad 
Company,  45  If,  Y.  364. 

It  can  not  therefore  be  objected  that,  in  the  presi^nt 
case,  the  commissioners  have  exceeded  their  jurisdic- 
tion by  making  alterations  extending  beyond  tlie 
boundaries  of  the  lands  of  the  petitioners.  If  duly 
appointed,  they  had  jurisdiction  to  affirm  or  alter  the 
proposed  route  as  might  be  consistent  with  the  just 
rights  of  all  parties  and  the  public.  Their  determina- 
tion might  be  and  was  founded  upon  a  personal 
examination  of  the  route,  and  of  the  adjacent  property, 
as  well  as  upon  testimony ;  and  if  upon  knowledge 
thus  acquired  they  had  made  an  alteration  of  the  pro- 
posed route,  there  would  be  no  means  of  reviewing 
their  decision  upon  the  merits. 

The  real  question  presented  on  this  appeal  is- 
whether  the  adjudication  of  the  commissioners  is  in 
fact  an  alteration  of  the  route.  Cutting  out  and  trans- 
planting a  portion  of  the  line  of  the  road,  and  leaving 
it  disconnected  at  each  end  from  any  other  portion  of 
the  road,  would  not  be  such  an  alteration  of  the  route 
as  is  contemplated  by  the  statute.     Taken  literally, 
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this  is  what  the  decision  of  the  commissioners  purports 
to  do.  It  changes  the  location  of  the  road  through  the 
premises  of  William  and  George  Hartman,  from  the 
route  laid  down  on  the  map,  so  as  to  be  "laid  in  and 
correspond  with"  a  straight  line  running  from  the  rail- 
road at  Zerfass  street  to  the  intersection  of  Jeflferson 
and  Ossian  streets.  It  does  not,  in  terms,  connect 
either  end  of  the  piece  of  road  so  to  be  laid  in  and 
correspond  with  the  straight  line  described,  with  the 
residue  of  the  railroad;  nor  does  it  appear  whether 
or  not  this  straight  line  could  be  adopted  as  part  of 
the  line  of  the  road.  But  assuming  that  the  decision 
can  be  so  interpreted  as  to  embrace  in  the  route  of  the 
road,  as  changed,  the  whole  of  this  straight  line  from 
Zerfass  to  the  intersection  of  Ossian  and  Jefferson 
streets,  there  the  connection  ends.  Tlie  decision  does 
not  direct  in  what  manner  the  road  is  to  be  continued 
beyond  Ossian  street.  It  makes  the  road  terminate 
there.  To  thus  abridge  or  interrupt  the  road  was 
clearly  beyond  the  power  of  the  commissioners. 

It  is  argued  that  the  railroad  company  may  them- 
selves lay  out  and  complete  the  line  from  the  inter- 
section of  Jefferson  and  Ossian  streets,  so  as  to  connect 
at  some  more  southerly  point  with  the  residue  of  the 
road.  But  we  do  not  think  this  an  answer  to  the 
objection.  In  exercising  the  power  to  alter  the  pro- 
posed route  through  the  county,  it  was  the  duty  of  the 
commissioners  to  complete  the  alteration  so  as  to  pre- 
serve the  continuity  of  the  line,  and  not  merely  to 
point  a  portion  of  the  road  in  a  particular  du*ection, 
leaving  the  company  to  find  their  way  back  to  the 
main  line.  The  commissioners  were  so  to  alter  the 
rout^  **  as  might  be  consistent  with  the  just  rights  of 
all  parties  and  the  public;"  and  for  this  purpose  to 
examine  the  route  and  hear  the  parties.  The  whole 
alteration  should  be  made  by  the  commissioners,  and 
their  judgment  should  be  exercised  in  respect  to  every 
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part  of  it.  We  think  that  the  statute  contemplates 
but  one  board  of  commissioners  in  each  county ;  and 
that  all  alterations  to  be  made  in  the  proposed  route 
in  such  county  shall  be  made  by  that  board.  There  is 
no  provision  in  the  statute  looking  to  the  existence  of 
more  than  one  board,  or  providing  for  the  determina- 
tion of  differences  which  might  arise  between  several 
boards.  When  it  should  become  necessary  to  alter  a 
line  it  could  hardly  be  expected  that  several  indepen- 
dent boards  would  exactly  coincide,  or  harmonize  in 
their  action ;  and  if  the  statute  contemplated  that 
several  bodies  of  this  description  should  operate  upon 
the  line  in  the  same  county,  it  is  reasonable  to  suppose 
that  provision  would  have  been  made  for  reconciling 
differences  between  them.  The  absence  of  any  such 
provisions  tends  strongly  to  show  that  the  appoint- 
ment of  but  one  board  of  commissioners  was  intended 
to  be  authorized.  The  board  so  appointed  should 
therefore  complete  its  work,  either  by  affirming  the 
route  proposed  by  the  company  or  making  all  the  ne- 
<5essary  alterations ;  and  when  this  is  done,  the  route 
through  the  county  is  established.  Any  other  con- 
struction would  lead  to  endless  confusion.  In  the 
present  case,  if  the  location  by  the  commissioners  of 
the  portion  of  the  line  described  in  their  decision  were 
held  sufficient,  and  the  company  should  proceed  to 
lay  out  a  new  line  to  connect  the  piece  laid  out  by  the 
commissioners  with  the  residue  of  the  road,  any  party 
deeming  himself  aggrieved  by  such  new  line  might  pro- 
cure the  appointment  of  another  board  of  commis- 
si(mers,  and  they  might  make  such  alterations  as 
would  necessitate  a  change  in  the  line  designated  by 
the  first  commissioners;  and  this  might  happen  as 
often  as  any  board  of  commissioners  should  attempt 
an  alteration  incomplete  in  itself,  and  which  the  com- 
pany should  be  obliged  to  complete  on  its  own  respon- 
sibility. 


AMERICAN    RAILWAY    REPORTS,  133 

People  ex  rel,  Erie,  &c.  R  R.  Co.  v.  Tubbs. 

We  think,  therefore,  that  the  commissioners,  if 
they  undertook  to  make  any  alteration  of  the  pro- 
posed route,  should,  after  having  afforded  to  all  occu- 
pants of  the  land  to  be  affected  by  the  alteration,  an 
opportunity  to  be  heard,  have  completed  the  alteration 
so  as  not  to  break  the  continuity  of  the  line,  or  to 
throw  upon  the  company  the  responsibility  of  finishing 
the  work  which  they,  the  commissioners,  had  begun. 
It  was  their  duty,  when  causing  the  line  of  the  road  to 
diverge  from  the  route  laid  out  by  the  company,  to 
provide  a  substituted  route,  consistent  with  the  just 
rights  of  all  parties  and  the  public,  and  by  which  they 
would  be  bound.  And  for  the  failure  of  the  commis- 
sioners thus  to  complete  the  performance  of  the  duty 
imposed  upon  them  by  the  statute,  the  judgment  of 
the  general  term,  reversing  their  decision,  should  be 
affirmed. 

Chukoh,  Ch.  J.,  did  not  vote. 

Others  concurred. 

Judgment  affirmed. 
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DAVIS  V.  GRAY. 

16  WaUace,  208. 

Supreme  Court  of  the  United  States ;  December  Term, 

1872. 

Lands.  Grants.  Receivers.  A  suit  by  a  receiver  of  a  railroad  com- 
pany, to  restrain  officers  of  a  state  from  granting  away  lands  pre- 
viously granted  to  the  company,  may  be  sustained  in  a  circuit  court 
of  the  United  States,  under  the  general  equity  jurisdiction  of 
the  national  courts,  and  without  reliance  upon  any  statute  of  the 
state  authorizing  such  suits  by  receivers. 

Such  a  suit  may  be  maintained  in  a  United  States  circuit  court  against 
the  governor  or  other  public  officers  of  a  state,  who  appropriately 
represent  the  state  in  regard  to  the  interests  involved  in  the  contro- 
versy, if,  according  to  the  jurisprudence  of  the  state,  similar  suits 
could  be  sustained  in  the  courts  of  the  state. 

Where  a  large  grant  of  lands  has  been  made  to  a  railroad  corporation 
by  a  state,  defeasible  if  certain  conditions  are  not  performed 
within  a  certain  time  by  the  company,  and  the  subsequent  seces- 
sion of  the  state  and  war  ensuing  render  the  fulfillment  of  the 
conditions  by  the  company  impossible,  from  the  action  of  the  state 
itself,  the  conditions  are  abrogated  at  law;  but  in  equity,  perform- 
ance of  the  conditions,  within  a  reasonable  time  after  the  disability 
ceases,  may  be  imposed. 

The  franchise  and  land  grant  and  land  reservation  granted  to  a  par- 
ticular railroad  company  in  its  charter  by  the  state  of  Texas, — Held, 
not  forfeited  by  the  failure  of  the  company  to  comply  with  certain 
conditions  in  its  charter,  in  view  of  the  secession  of  the  state,  and 
the  existence  of  rebellion,  and  of  several  statutes  of  the  state  con- 
doning the  non-compliance  with  such  conditions :  and  provisions 
of  the  constitution  of  Texas  of  1869  (arts.  V.,  VII.),  which  assume 
to  make  a  different  disposition  of  the  land  granted, — Heldj  void,  as 
violating  the  contract  obligations  of  the  charter. 

Appeal  to  the  supreme  court  of  the  United  States 
from  tlie  circuit  court  for  the  western  district  of  Texas. 
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This  was  a  suit  in  equity  by  Gray,  a  citizen  of  New 
York,  receiver  of  the  Memphis,  El  Paso,  &  Pacific 
Railroad  Company,  against  Davis,  governor  of  the 
state  of  Texas,  and  Keuchler,  commissioner  of  the 
general  land  office  of  that  state,  to  restrain  the  de- 
fendants from  issuing  patents,  in  the  name  of  the  state, 
for  certain  lands  alleged  to  have  been  granted  by  the 
state  to  the  railroad  company,  by  its  charter. 

From  the  bill  it  appeared  that  the  Memphis,  El 
Paso,  &  Pacific  Railroad  Company  was  incorporated 
by  the  state  of  Texas  By  an  act  passed  February  4, 
1856,  for  the  purpose  of  building  a  railroad  across  the 
state,  from  its  eastern  boundary  to  El  Paso.  The  act 
of  incorporation  granted  to  the  company,  from  the 
public  lands  of  the  state,  sixteen  sections  for  each 
mile  of  the  road ;  certificates  for  eight  sections  per 
mile  to  be  issued  on  the  grading  of  successive  lengths 
of  the  road,  and  eight  more  per  mile  upon  the  com- 
plete construction  of  the  same  ;  and  a  reservation  was 
granted  of  the  alternate  or  odd  sections  of  land  for 
eight  miles  on  each  side  of  the  road,  within  which  the 
company  should  have  an  exclusive  right  to  locate  its 
certificates ;  while  it  also  had  the  privilege  to  locate 
said  certificates  on  any  other  unappropriated  public 
lands. 

This  reservation  was  of  the  greatest  value,  as  it 
enabled  the  company  to  reap  the  advantage  of  the 
enhancement  of  price  which  the  construction  of  the 
road  would  cause  in  the  lands  along  the  line. 

In  the  same  year  (1866)  the  company  was  organized 
in  reliance  on  the  grants,  and  especially  on  the  reser- 
vation, and  duly  accepted  the  same. 

There  were  certain  conditions  precedent  to  the 
vesting  of  the  charter,  land  grant,  and  reservation ; 
but  they  were  all  complied  with,  and  at  a  cost  to  the 
company  for  surveys  of  over  one  hundred  thousand 
dollars.     These  and  subsequent  surv(^ys  resulted,  for 


136  AMERICAN    RAILWAY    REPORTS. 

Davis  «.  Gray. 

the  company,  in  the  official  designation  of  the  road 
line  and  the  center  line  of  the  reservation  for  some 
eight  hundred  miles,  and  the  "sectionizing'*  and 
numbering  of  the  odd  sections  of  land  in  the  reserva- 
tion, in  a  belt  of  country  some  two  hundred  and  fifty 
miles  in  length  and  sixteen  in  width ;  and  for  the  state^ 
in  the  surveying  and  mapping  of  the  same  belt  of  coun- 
try, and  the  * '  sectionizing ' '  and  numbering  of  the  alter- 
nate or  even  sections  for  the  benefit  of  the  state.  The 
company  also  graded  some  sixty-five  miles  of  the  road, 
and  was  interrupted  in  the  work  of  construction  by 
the  rebellion  and  so-called  "secession"  of  the  state; 
but  resumed  work  after  the  war,  and  graded  between 
twenty  and  thirty  miles  further. 

There  were  certain  conditions  subsequently  annexed 
to  the  charter,  viz.:  that  if  the  company  should  not 
have  completely  graded  not  less  than  fiifty  miles  of  its 
road  by  March  1,  1861,  and  at  least  fifty  miles 
additional  thereto  within  two  years  thereafter,  then  its 
charter  should  be  null  and  void.  The  first  fifty  miles 
were  graded  within  the  required  time ;  the  second 
fifty  miles  had  not  been  graded.  Within  two  years 
after  the  performance  of  the  first  condition,  however^ 
the  legislature  of  Texas,  by  an  act  "for  the  relief  of 
railroad  companies,''  approved  February  11,  1862, 
enacted,  that  the  failure  of  any  chartered  railroad, 
company  to  complete  any  section,  or  fraction  of  a  sec- 
tion, of  its  road  as  required  by  existing  laws,  should 
not  operate  as  a  forfeiture  of  its  charter,  or  of  the 
lands  to  which  said  company  would  be  entitled  under 
the  provisions  of  an  act  entitled  "  An  act  to  encourage 
the  construction  of  railroads  in  Texas  by  donation  of 
land,"  approved  January  30,  1864 ;  provided  that  the 
said  company  should  complete  such  section,  or  frac- 
tion of  a  section,  as  would  entitle  it  to  donations  of 
land,  under  existing  laws,  within  two  years  after  the 
close  of  the  war  between  the  Confederate  States  and 
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the  United  States  of  America.  Within  the  two  years 
after  the  close  of  the  war,  the  provisional  legislature, 
by  act  of  November  13,  1866,  enacted,  "that  the  grant 
of  sixteen  sections  of  land  to  the  mile  to  railroad 
companies  heretofore  or  hereafter  constmcting  rail- 
roads in  Texas  shall  be  extended,  under  the  same 
restrictions  and  limitations  heretofore  provided  by 
law,  for  ten  years  after  the  passage  of  this  act ; "  and 
article  XII.,  section  33,  of  the  constitution  of  Texas 
of  1869,  while  declaring  that  the  legislatures  which  sat 
from  March  18,  1861,  to  August  6,  1866,  were  without 
constitutional  authority,  yet  enacted  that  such  declara- 
tion should  not  affect,  prejudicially,  private  rights 
which  had  grown  up  under  such  acts,  and  that  though 
the  l^islature  of  1866  was  only  provisional,  its  acts 
were  to  be  respected,  so  far  as  they  were  not  in 
violation  of  the  constitution  and  laws  of  the  United 
States. 

By  act  of  July  27,  1870,  the  Southern  Transcon- 
tinental Railroad  Company  was  incorporated,  and  it 
was  enacted,  in  terms,  that  it  might  *' purchase  the 
rights,  franchises,  and  property  of  the  Memphis,  El 
Paso,  &  Pacific  Railroad  Company,  heretofore  incor- 
porated by  the  state." 

The  land  grant  was  limited  to  fifteen  years  from 
February  4,  1856,  but  this  time  had  not  yet  expired, 
and  by  the  act  of  November  13,  1866,  for  the  benefit  of 
railroad  companies,  it  was  enacted,  that  this  grant  of 
sixteen  sections  of  land  to  the  mile  to  railroad  com- 
panies theretofore  or  thereafter  constructing  railroads 
in  Texas,  should  be  extended  under  the  same  restric- 
tions and  limitations  theretofore  provided  by  law,  for 
ten  years  after  the  passage  of  this  act. 

The  land  reservation  was  conditioned  upon  certain 
surveys:  1.  It  was  to  be  surveyed  from  the  eastern 
boundary  of  Texas,  as  far  as  the  Brazos  River,  within 
four  years  from  March  1,  1856.    2.  The  center  line  of 
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the  reserve  was  to  be  ran  and  plainly  designated  from 
the  Brazos  to  the  Colorado  within  fifteen  months  from 
February  10,  1858.  3.  The  whole  reservation  was  to 
be  surveyed  within  ten  years  from  February  10,  1858. 
4.  The  company  was  to  have  a  connection  with  some 
road  leading  to  the  Mississippi  River  or  the  Gulf  of 
Mexico,  within  ten  years  from  February  10, 1858.  The 
first  and  second  of  these  conditions  were  fulfilled 
within  the  times  limited.  The  legislature,  by  act 
approved  January  11, 1862,  enacted  that  "the  time  of 
the  continuance  of  the  present  war  between  the  Confed- 
erate States  and  the  United  States  of  America  shall  not 
be  computed  against  any  internal  improvement  company 
in  reckoning  the  period  allowed  them  in  their  charters, 
by  any  law,  general  or  special,  for  the  completion  of 
any  work  contracted  by  them  to  do." 

This  act,  it  was  claimed  by  the  company,  extended 
the  time  for  the  performance  Of  the  third  and  fourth 
conditions  till  June  10,  1873. 

In  the  years  1867  and  1868  the  company  executed 
two  series  of  bonds,  known  as  land  grant  bonds, 
amounting  in  the  aggregate  to  the  par  value  of  ten 
million  dollars  in  gold,  and  also  executed  and  delivered 
to  one  Forbes  and  others,  as  trustees,  two  mortgages 
to  secure  said  bonds,  by  one  of  which  they  mortgaged 
all  lands  actually  acquired  or  thereafter  to  be  acquired 
by  said  company  by  grading,  constructing,  and  equip- 
ing  the  first  one  hundred  and  fifty  miles  of  the  road 
of  said  company,  and  by  the  other  of  which  they 
mortgaged  the  like  property  for  the  second  one 
hundred  and  fifty  miles.  Of  these  bonds  five  million 
three  hundred  and  forty-three  thousand  seven  hundred 
dollars  were  sold  for  value,  mostly  in  small  lots.  The 
grants,  guarantees,  and  assurances  by  the  state  of 
Texas  to  the  said  company  of  the  said  franchises,  and 
especially  of  said  land  grant  and  land  reservation, 
were    recited    in    said    mortgages,    and    were    also 
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announced  and  repeated  to  the  purchasers  person- 
ally, and  by  advertisement  and  prospectus,  and  the 
puixhasers  took  the  bonds  relying  on  said  grants,  and 
upon  the  exclusive  right  of  the  company  to  locate  cer- 
tificates within  the  territory  so  reserved. 

The  bonds  not  being  paid,  the  circuit  court  of  the 
United  States  for  the  western  district  of  Texas,  on 
motion  of  Forbes,  trustee  under  the  mortgage,  on  July 
6,  1870,  enjoine4  the  railroad  company  from  disposing 
of  any  of  its  effects,  and  put  the  road  into  the  hands 
of  one  John  A.  C.  Gray,  the  complainant  in  this  suit, 
as  receiver,  with  authority  '^  to  take  possession  of  the 
moneys  and  assets,  real  and  personal ;  roadbed,  road, 
and  all  property,  whatsoever,  of  the  said  Memphis, 
El  Paso,  &  Pacific  Railroad  Company,  wheresoever 
the  same  may  be  found,  with  power  under  the  special 
order  of  the  court,  from  time  to  time  to  be  made,  to 
manage,  control,  and  exercise  all  the  franchises,  what- 
soever, of  said  company,  and,  if  need  be,  under  the 
direction  of  the  court,  to  sell,  transfer,  and  convey  the 
road,  roadbed,  and  other  property  of  said  company, 
as  an  entire  thing,"  &c. 

On  January  20,  1871,  it  was  further  ordered  by  the 
court:  "That  the  said  John  A.  C.  Gray,  receiver,  as 
aforesaid,  be,  and  he  is  hereby,  authorized  and  empow- 
ered to  defend  and  continue  all  suits  brought  by  or 
against  the  said  Memphis,  El  Paso,  &  Pacific  Railroad 
Company,  whether  before  or  after  the  appointment  of 
eaid  receiver,  and  whether  in  the  name  of  said  com- 
pany or  otherwise  ;  defend  all  suits  brought  against 
him  as  such  receiver  or  affecting  his  receivership,  and 
to  bring  such  suits  in  the  name  of  said  company,  or  in 
the  name  of  said  receiver,  as  he  may  be  advised  by 
counsel  to  be  necessary  and  proper  in  the  discharge  of 
the  duties  of  his  office,  and  for  acquiring,  securing, 
and  protecting  the  assets,  fi-anchises,  and  rights  of  the 
said  company  and  of  tlie  said  receiver,  and  for  secur- 
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ing  and  protecting  the  land  grant  and  land  reservatioii 
of  the  said  company." 

In  November,  1869,  a  new  state  constitution  was 
adopted,  and  was  approved  by  Congres,  the  fifth  and 
seventh  sections  of  which  are  as  follows : 

' '  Section  5.  All  public  lands  heretofore  reserved 
for  the  benefit  of  railroads  or  railway  companies  shall 
hereafter  be  subject  to  location  and  survey  by  any 
genuine  land  certificates. 

"Section  7.  All  lands  granted  to  railway  com- 
panies which  have  not  been  alienated  by  said  compa- 
nies in  conformity  with  the  terms  of  their  charters 
respectively,  and  the  laws  of  the  state  under  which  the 
grants  were  made,  are  hereby  declared  forfeited  to  the 
state  for  the  benefit  of  the  school  fund." 

The  constitutional  convention  which  framed  this 
constitution  passed  an  ordinance  to  the  effect  that  all 
heads  of  families  actually  settled  on  vacant  lands 
lying  within  the  Memphis  and  El  Paso  railroad  re- 
serve, shall  be  entitled  to  and  receive  from  the  state 
eighty  acres  of  land,  including  the  place  occupied,  on 
payment  of  all  expenses  of  survey  and  patent ;  and  that 
all  vacant  lands  lying  within  said  reserve  are  declared 
open  and  subject  to  sale  to  heads  of  families  actually 
settled  on  or  who  may  actually  settle  on  said  reserve, 
at  the  price  of  one  dollar  per  acre;  and  that  said 
vacant  lands  within  said  reserve  shall  be  open  to 
pre-emption  settlers,  and  subject  to  the  location  of  all 
genuine  land  certificates. 

There  were  in  1869,  and  were  on  January  20,  1871, 
when  Gray  was  ordered  by  the  court  to  bring  such 
suits  in  the  name  of  the  company  as  he  might  be 
advised  by  counsel  were  necessary  and  proper  in  the 
discharge  of  the  duties  of  his  office,  a  great  number  of 
land  certificates  outstanding  and  unlocated  in  Texas. 
Since  the  passing  of  the  ordinance  referred  to,  and  the 
adoption  of  the  constitution  of  1869,  many  hundreds 
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of  the  holders  of  certificates  other  than  those  issued  to 
the  company,  had  located  their  certificates  on  the 
sections  reserved  to  the  company,  had  returned  their 
surveys  and  locations  to  the  commissioner  of  the 
general  land  office,  and  had  applied  for  patents  on  the 
same.  Before  September  19,  1870,  the  defendant 
Kuechler,  as  commissioner  of  the  general  land  office 
of  the  state,  and  the  defendant  Davis,  as  governor, 
professing  to  act  under  the  constitutional  provisions 
cited  above,  issued  two  such*  patents.  On  September 
19,  1870,  the  receiver  filed  a  protest  with  the  commis- 
sioner  against  issuing  any  further  patents  for  lands 
reserved  to  the  company,  but  the  defendants  dis- 
regarded the  protest,  and  issued  thirty-two  additional 
patents  within  the  reserve ;  the  whole  of  the  land  thus 
patented  amounting  to  nearly  twenty  thousand  acres ; 
and  thereupon,  on  January  20,  1871,  Gray  filed  this 
bill  in  the  court  below.  The  bill,  after  averring  the 
incorporation  of  the  Memphis,  El  Paso,  &  Pacific 
Bailroad  Company,  under  the  statutes  referred  to, 
and  the  performance  of  all  acts  and  things  necessary 
to  the  full  and  complete  vesting,  securing,  and  pre- 
serving of  the  franchises,  rights,  and  privileges  granted 
thereby,  and  stating  the  facts  above  given,  averred 
that  the  company  was  insolvent,  and  could  not  con- 
tinue the  construction  of  the  road,  and  that  the  hold- 
ers of  said  bonds  would  necessarily  be  remitted  to  the 
security  of  the  mortgages ;  that  the  said  security  was 
worthless  unless  the  receiver,  under  order  of  court, 
should  be  able  to  sell  the  franchises  and  property  of 
said  company  to  some  party  or  parties  who,  by  con- 
structing the  road,  should  acquire  the  lands  referred 
to  in  the  mortgages,  and  hold  the  same  subject  to 
the  lien  of  them.  It  averred  that  the  general  laws  of 
Texas  authorized  to  the  fullest  extent  the  conveyance 
of  the  franchises  of  a  railway  company  by  sale  under 
execution  or  foreclosure ;  and  that  by  act  of  July  27, 
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1870,  the  Southern  Transcontinental  Railroad  Com- 
pany was  created,  and,  as  before  mentioned,  was 
expressly  authorized  by  its  charter  to  ''purchase  the 
rights,  franchises,  and  property  of  the  Memphis,  EI 
Paso,  &  Pacific  Railroad  Company,  lieretofore  incor- 
porated by  the  state  ; "  that  the  Southern  Transcon- 
tinental Company  stood  ready  to  do  this,  and  to 
devote  the  lands  to  be  acquired  by  the  exercise  of  said 
Memphis  and  El  Paso  franchises  to  the  settlement  of 
the  land  grant  mortgage  debt,  provided  the  receiver 
could  convey  the  charter,  the  land  grant,  and  the  grant 
of  the  land  reseiTation  unimpaired  and  in  full  force. 
The  bill  further  alleged  that  the  receiver,  on  nego- 
tiating for  a  transfer  of  the  franchises  of  the  company, 
found  that  the  market  for  them  was  peculiar,  in  the 
following  respects :  it  was  limited,  as  the  franchises 
were  only  of  use  or  value  to  those  who  desired  and 
were  able  to  construct  the  road  ;  it  depended  in  great 
measure  upon  the  reputation  of  and  confidence  in  the 
enterprise,  and  a  belief  among  capitalists,  outside  of 
the  state  of  Texas,  that  the  state  could  and  would 
have  to  abide  by  the  grants  contained  in  the  charter ;. 
that  it  depended  peculiarly  and  essentially  upon  the 
preservation  of  the  land  grant  and  land  reservation, 
inasmuch  as  the  country  through  which  the  road  was 
to  be  built  was  sparsely  inhabited,  without  cities  or 
towns  to  furnish  local  traffic ;  that  Texas  lands,  at  a 
distance  from  railroads,  were  of  but  nominal  value 
compared  with  lands  along  the  line  of  the  roads,  and 
that  the  Southern  Transcontinental  Railroad  Com- 
pany, to  whom  the  receiver  chiefly  looked  as  a  pur- 
chaser, already  had  the  right  of  way  across  the  state 
and  parallel  with  the  route  of  the  Memphis  &  El  Pasa 
cnarter,  following  ''  as  near  as  might  be  practicable  the 
old  survey  of  the  Memphis  &  El  Paso  road  ; "  making^ 
the  mere  right  of  way  of  the  latter  of  comparatively 
little  value  without  the  lands  and  the  reservation 


AMERICAN    RAILWAY    REPORTS.  143 


Davis  V.  Gray. 


The  bill  also  alleged  that  the  acts  of  the  defendants 
in  executing  and  causing  to  issue  patents  for  the 
reserve,  were,  and  their  continuance  would  be,  irre- 
trievable destruction  of  that  portion  of  the  franchise 
of  the  company  which  consisted  of  the  right  to  have 
the  odd  sections  of  the  reservation  devoted  exclusively 
to  the  location  and  patenting  of  the  company's  certi- 
ficates, would  destroy  all  confidence  in  the  other 
grants  of  the  company,  as  well  as  in  the  grant  of  the 
reservation,  and  render  the  franchise  of  the  company 
valueless  in  the  hands  of  the  receiver,  doing  irrepar- 
able injury  to  the  interests  committed  to  his  cliarge ; 
and  that  the  Southern  Transcontinental  Company 
asserted  and  insisted  to  the  receiver,  that  unless  the 
said  acts  were  judicially  declared  unlawful,  and  per- 
petually restrained,  the  said  franchises  would  be 
valueless  to  them,  and  that  they  would  not  carry  out 
the  purchase  of  the  same. 

The  bill  asserted  that  the  charter  of  the  company 
was  a  contract  between  the  state  and  the  company, 
which  contract  was  now  in  the  hands  of  the  complain- 
ant as  receiver,  and  under  direction  of  a  court  of 
equity,  to  be  used  for  the  benefit  of  the  creditors  of 
the  company ;  that  the  said  provisions*of  the  constitu- 
tion of  Texas  and  the  said  ordinance  of  convention 
impaired  the  obligation  and  value  of  the  said  contract, 
and  also  of  the  said  contracts  of  mortgage,  and  were 
in  so  far  contrary  to  article  I.,  section  10,  of  the  Con- 
stitution of  the  United  States,  which  declares  that  ''no 
state  shall  pass  any  law  impairing  the  obligation  of 
contracts,"  and  were  in  so  far  null  and  void  ;  and  that 
the  acts  of  the  governor  of  the  state  and  commissioner 
of  the  land  office,  in  issuing  such  patents,  were  with- 
out authority  of  law,  and  illegal,  and  that  any  repeti- 
tion of  the  same  should  be  perpetually  restrained. 
The  bill  prayed  an  injunction  accordingly. 

An  amendment  to  the  bill  showed,  as  a  reason  for 
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confining  the  bill  to  the  two  defendants  named,  that 
the  complainant  had  applied  at  the  general  land  office 
of  Texas,  to  have  the  number  and  names  of  the  parties 
who  had  located  land  certificates  other  than  those 
issued  to  the  Memphis,  El  Paso,  &  Pacific  Eailroad 
Company,  on  lafnds  within  and  forming  a  part  of  the 
land  reservation  of  the  said  company,  and  to  obtain  a 
list  of  the  same ;  that  he  had  been  informed  on  making 
such  application,  and  by  the  defendant,  Kuechler, 
that  the  number  of  the  same  was  very  great,  to  wit : 
many  hundreds,  and  that  a  list  could  not  be  furnished 
without  great  time  and  labor.  The  amendment  further 
alleged  that  parties  were  constantly  making  locations 
and  surveys  of  land  certificates  as  aforesaid  on  the 
lands  of  said  reservation ;  and  that  parties  who  had 
made  such  locations  and  surveys  had  a  certain  time 
allowed  them  by  law,  after  making  the  same,  before 
they  were  required  to  make  returns  thereof  to  the 
commissioner  of  the  general  land  office,  and  that  the 
complainant  was  consequently  unable,  and  never 
would  be  able,  to  obtain  a  correct  list  of  such 
parties. 

To  this  bill  the  defendants  demurred : 

1.  Because' it  did  not  appear  from  it  that  the 
defendants,  or  either  of  them,  had  any  direct  or 
personal  interest  in  the  lands  which  were  the  subject- 
matters  of  this  suit ;  but  on  the  contrary  that  they 
were  sued  in  their  official  capacities  only;  and  that 
the  lands  were  a  part  of  the  public  domain  of  the  state 
of  Texas,  which  was  not  and  could  not  be  made  a 
party  to  this  suit. 

2.  Because  it  did  not  appear  that  while  under 
amendment  11  to  the  Constitution  of  the  United 
States  the  court  could  have  no  jurisdiction  as  between 
the  complainant  and  the  state  of  Texas,  jurisdiction 
existed  in  a  suit  against  two  of  the  officers  of  said 
state  in  their  official  capacity  alone,  to  decree  portions 
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of  the  constitution  of  the  state,  which  had  been 
accepted  by  the  Congress  of  the  United  States,  and 
which  the  defendants  were  sworn  to  obey,  void. 

8.  Because  it  did  not  appear  that  the  bill  was 
founded  on  fraud,  accident,  mistake,  trust,  specific 
>erfonnance,  or  any  ground  of  equity  jurisdiction  ;  or 
-aat  the  same  set  out  any  equity  against  the  defend- 
ants whatever ;  on  the  contrary,  it  appeared  that  the 
bill  was  brought  to  have  sections  5  and  7  of  article 
X.  of  the  constitution  of  the  state  of  Texas  decreed 
void. 

4.  Because  it  did  not  appear  that  the  complainant, 
being  an  ofiicer  of  the  court,  had  a  right  to  sue  the 
defendants  therein,  nor  that  the  court  could  have 
jurisdiction  as  between  the  complainant,  though  ^ 
citizen  of  the  state  of  New  York,  and  the  defendants, 
as  citizens  of  the  state  of  Texas,  in  either  their  respec- 
tive official  or  individual  capacities. 

5.  Because  the  "act  incorporating  the  Memphis, 
El  Paso,  &  Pacific  Railroad  Company,"  and  the 
other  acts  referred  to  in  the  bill,  did  not  amount 
to  a  contract  between  the  state  of  Texas  and  the 
company. 

6.  Because  it  did  not  appear  that  any  designated 
third  person  or  persons  was  or  were  about  to  have  a 
patent  granted  him  or  them  by  the  defendants,  and 
that  such  third  person  or  persons  was  or  were  sought 
to  be  made  a  party  or  parties,  nor  that  said  bill  was 

lot  too  vague  and  indefinite. 

7.  Because  it  did  not  appear  that  the  creditors  not 

specified  of  the  company  were  made  parties  thereto, 

nor  that  the  persons  not  specified  applying  for  patents 

on  locations  of  certificates,  within  the  limits  of  the 

lands  that  were  reserved,  were  made  parties  thereto ; 

aU  of  whom,  according  to  the  bill,  had  equities  that 

ought  to  be  determined  in  this  suit,  and  hence  were 

necessary  and  proper  parties  to  this  suit. 
IT.— 10 
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8.  Because  it  did  not  appear  that  the  complainant 
had  any  equities  that  he  was  not  bound  to  have 
litigated  against  such  third  persons  not  specified,  and 
also  against  those  not  specified  who  had  located  cer- 
tificates within  the  limits  of  the  lands  that  were 
reserved,  before  he  would  have  a  right  (which  was 
not  conceded)  to  invoke  any  action  by  means  of  a  bill 
in  a  court  of  equity,  in  case  such  a  court  might  have 
jurisdiction. 

This  demurrer  was  overruled.  No  answer  being 
filed,  a  decree  pro  covfesso  was  taken  for  the  com- 
plainant, and  a  final  decree  granted  in  accordance 
with  the  prayer  of  the  bill,  to  the  following  eflfect : 

''That  in  July,  1870,  and  at  the  time  of  the  ap- 
pointment of  Gray  as  receiver,  and  at  the  date  of  the 
decree,  the  company  was  duly  possessed  of  the  fran- 
chise and  right  of  and  to  the  land  grant  and  land 
reservation  of  the  company  ;  that  the  said  right  and 
the  franchise  of  the  company  were  unimpaired,  and  in 
full  force  and  virtue  ;  that  the  provisions  of  the  con- 
stitution of  Texas,  and  of  said  ordinance  of  convention, 
so  far  as  they  impaired  or  purported  to  impair  the 
said  charter,  land  grant,  or  land  reservation,  were 
contrary  to  the  provisions  of  article  I.,  section  10,  of 
the  Constitution  of  the  United  States,  and  were,  in  so 
far,  null  and  void  ;  and  that  the  defendants  should  be 
perpetually  enjoined  from  issuing,  or  causing  or  per- 
mitting to  issue,  any  patent  of  the  lands  of  the  odd 
sections  of  said  reservation,  except  on  the  certificates 
granted  to  the  company,  or  its  assigns." 

From  this  decree  the  defendants  appealed. 

T,  J.  Durant  and  O.  F.  Moore^  for  the  appel- 
lants. 

B.  JR.  Curtis,  J,  A.  Davenport,  and  C.  Parker,  for 
the  appellees. 
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SwAYNE,  J. — ^This  is  an  appeal  in  equity  from  the 
decree  of  the  circuit  court  of  the  United  States  for  the 
western  district  of  Texas.  The  appellee  was  the  com 
plainant  in  the  court  below.  The  defendants  demur- 
red to  the  bill.  The  demurrer  was  overruled.  The 
defendants  stood  by  it.  A  decree  as  prayed  for  was 
thereupon  rendered  pro  confesso  for  the  complainant. 
The  defendants  removed  th^  case  to  this  court  by 
appeal,  and  it  is  now  before  us,  as  it  was  before  the 
court  below,  upon  the  demurrer  to  the  bill.  This 
brings  the  whole  case  as  made  by  the  bill  under  re- 
view. The  facts  averred,  so  far  as  they  are  material, 
are  to  be  taken  as  admitted  arid  true.  We  shall  refer 
to  them  accordingly.  The  question  presented  for  our 
determination  is,  whether  the  circuit  court  erred  in 
overruling  the  demurrer.  The  appellants,  having 
elected  not  to  answer,  the  decree  for  the  complainant 
followed  as  of  course. 

At  the  outset  of  our  examination  of  the  case,  we 
are  met  by  jurisdictional  objections  as  to  the  parties — 
both  complainant  and  defendants — which,  before  pro- 
ceeding further,  must  be  disposed  of.  We  will  con- 
sider first,  those  which  relate  to  the  complainant,  and 
then,  those  with  respect  to  the  defendants. 

The  complainant  was  appointed  to  his  office  of  re- 
ceiver, in  the  suit  in  equity  of  Forbes  v.  Memphis,  El 
Paso,  &  Pacific  Railroad  Company,  a  corporation 
created  by  the  state  of  Texas.  The  suit  was  in  the 
same  court  whence  this  appeal  was  taken.  In  that 
ca«e,  on  July  6,  1870,  it  was,  among  other  things, 
r>rdered  and  decreed  that  the  corporation  should  be 
enjoined  from  disposing  of  any  of  its  eflPects,  and  that 
John  A.  C.  Gray,  the  complainant  in  this  suit,  should 
be,  and  he  was  thereby,  "  appointed  receiver  ;  to  take 
possession  of  the  moneys  and  assets,  real  and  personal ; 
roadbed,  road,  and  all  property  whatsoever,  of  the 
said  Memphis,  El  Paso,  &  Pacific  Railroad  Company, 
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wheresoever  the  same  may  be  found,  with  power 
under  the  special  order  of  the  court,  from  time  to  tune 
to  be  made,  to  manage,  control,  and  exercise  all  the 
franchises,  whatsoever,  of  said  company,  and,  if  need 
be,  under  the  direction  of  the  court,  to  sell,  transfer, 
and  convey  the  road,  roadbed,  and  other  property  of 
said  company,  as  an  entire  thing,"  &c. 

On  January  20,  1871,  it  was  further  ordered  by  the 
court  ''that  the  said  John  A.  0.  Q-ray,  receiver  as 
aforesaid,  be,  and  he  is  hereby,  authorized  and  em- 
powered to  defend  and  continue  aU  suits  brought  by 
or  against  the  said  Memphis,  El  Paso,  &  Pacific  Rail- 
road Company,  whether  before  or  after  the  appoint- 
ment of  said  receiver,  and  whether  in  the  name  of  said 
company  or  otherwise;  defend  all  suits  brought 
against  him  as  such  receiver  or  affecting  his  receiver- 
ship, and  to  bring  such  suits  in  the  name  of  said  com- 
pany, or  in  the  name  of  said  receiver,  as  he  may  be 
advised  by  counsel  to  be  necessary  and  proper  in  the 
discharge  of  the  duties  of  his  office,  and  for  acquirinsx, 
securing,  and  protecting  the  assets,  franchises,  and 
rights  of  the  said  company  and  of  tlie  said  receiver, 
and  for  securing  and  protecting  the  land  grant  and 
land  reservation  of  the  said  company." 

It  is  to  be  presumed  the  receiver  filed  this  bill,  as 
it  is  framed  in  accordance  with  the  advice  of  counsel . 
Bank  of  the  United  States  ??.  Dandridge,  12  Wheat.  7u. 

The  authority  given  by  the  decree  is  ample.  Still 
the  question  arises  whether  it  was  competent  for  him 
to  proceed  in  his  own  name  instead  of  the  name  of  the 
company  whose  rights  he  seeks  by  this  bill  to  assert. 
A  receiver  is  appointed  upon  a  principle  of  justice  for 
the  benefit  of  all  concerned.  Every  kind  of  property 
of  such  a  nature  that,  if  legal,  it  might  be  taken  in 
execution,  may,  if  equitable,  be  put  into  his  posses- 
sion. Hence  the  appointment  has  been  said  to  be  an 
equitable  execution.     He  is  virtually  a  representative 
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of  the  court,  and  of  all  the  parties  in  interest  in  the 
litigation  wherein  he  is  appointed.  Jer.  Eq,  249 ; 
Davis  V.  Duke  of  Marlborough,  2  Swans.  125  ;  Shakel 
V.  Duke  of  Marlborough,  4  Madd.  463.  He  is  required 
to  take  possession  of  property  as  directed,  because  it 
is  deemed  more  for  the  interests  of  justice  that  he 
should  do  so  than  that  the  property  should  be  in  the 
possession  of  either  of  the  parties  in  the  litigation. 
Wyatt  Pt.  JReg.  355.  He  is  not  appointed  for  the 
benefit  of  either  of  the  parties,  but  of  all  concerned. 
Money  or  property  in  his  hands  is  in  custodia  legis, 
lie  Colvin,  3  Md.  Oh.  Dec.  278  ;  Delany  x.  Mansfield,  1 
Uogan^  234.  He  has  only  such  power  and  authority 
as  are  given  him  by  the  court,  and  must  not  exceed 
the  prescribed  limits.  Chautauqua  County  Bank  «. 
White,  6  Bar}),  {N.  F.)  589 ;  Verplanck  x.  Mercan- 
tile Ins.  Co.,  2  Paige  {N.  T.)  462.  The  court  will  not 
allow  him  to  be  sued  touching  the  property  in  his 
charge,  nor  for  any  malfeasance  as  to  the  parties,  or 
others,  without  its  consent ;  nor  will  it  permit  his 
possession  to  be  disturbed  by  force,  nor  violence  to  be 
offered  to  his  person  while  in  the  discharge  of  his 
official  duties.  In  such  cases  the  coxirt  will  vindicate 
its  authority,  and,  if  need  be,  will  punish  the  offender 
by  fine  and  imprisonment  for  contempt.  De  Groot  v. 
Jay,  30  Barb.  {JV.  Y.)  483 ;  Angel  v.  Smith,  9  Ves. 
335  ;  RusseU  v.  E.  A.  R.  R.  Co.,  3  Mac.  &  Got.  104; 
Parker  v.  Browning,  8  Paige  {N.  Z.)  388 ;  Noe  v. 
Gibson,  7  Id.  513 ;  2  Story  Eq.  %  833,  A.  &  B.  The 
same  rules  are  applied  to  the  possession  of  a  sequestra- 
tor. 2  Dan.  Ch.  Pr.  1433.  Where  property  in  the 
hands  of  the  receiver  is  claimed  by  another,  the  right 
may  be  tried  by  proper  issues  at  law,  by  a  reference  to 
a  master,  or  otherwise,  as  the  court  in  its  discretion 
may  see  fit  to  direct.  Empringham  7).  Short,  3  Hare, 
470.  Where  property,  in  the  possession  of  a  third 
person,  is  claimed  by  the  receiver,  the  complainaD" 
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must  make  such  person  a  partj^  by  amending  the  bill, 
or  the  receiver  must  proceed  against  him  by  suit  in  the 
ordinary  way.  Parker  ^.  Browning,  8  Faige  {N.  T. )  388 ; 
Noe  t?.  Gibson,  7  Id,  513 ;  2  Story  Eq,  supra ;  2  J,  & 
W,  176  ;  2  J)a7i,  Ch,  Pr.  1433.  After  tenants  have  at- 
torned to  the  receiver,  he  may  distrain  for  rent  in  arreai- 
in  his  own  name.  2  Dan.  Ch.  Pr.  1437.  In  a  suit  be- 
tween partners  he  may  be  requii'ed  to  carry  on  the 
business,  in  order  to  preserve  the  good-will  of  the 
establishment,  until  a  sale  can  be  effected.  Marten  v. 
Van  Schaick,  4  Paige  (JST.  Y.)  479. 

Here  the  property  in  question  is  not  in  the  posses- 
sion of  the  defendants.  The  possession  of  the  receiver 
has  not  been  invaded.  He  has  not  been  in  possession, 
is  not  seeking  possession ;  and  there  is  no  question  in 
the  case  relating  to  that  subject.  But  the  order  of  the 
court  expressly  requires  the  receiver  to  secure  and 
protect  "the  assets,  franchises,  and  rights,"  and  "the 
land  grant  and  reservation  of  said  company."  He  is 
seeking  to  perform  that  duty  by  enjoining  the  appel- 
lants from  doing  illegal  acts,  which  the  bill  alleges,  if 
done,  would  render  the  rights  and  title  of  the  company 
to  the  immense  property  last  mentioned,  of  greatly 
diminished  value,  if  not  wholly  worthless. 

We  think  it  is  competent  for  him  to  perform  this 
function  in  the  mode  he  has  adopted.  The  decree,  in 
the  case  wherein  he  was  appointed,  expressly  author- 
izes him  to  sue  for  that  purpose  in  his  own  name. 
The  order  was  made  by  a  court  of  adequate  authority 
in  the  regular  exercise  of  its  jurisdiction.  No  api)eal 
has  been  taken,  and  the  order  stands  unreversed. 

This  bill  is  auxiliary  tn  the  original  suit.  Freeman 
V.  Howe,  24  How.  451 ;  Jones  v.  Andrews,  10  Wall. 
327.  It  is  analogous  to  a  petition  by  a  receiver  to  the 
court  to  protect  his  possession  from  disturbance,  or 
the  property  in  his  charge  from  threatened  injury  or 
destruction.     No  title  in  the  receiver  is  necessary  to 
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-wxirrant  such  an  application,  or  the  administration  by 
the  court  of  the  proper  remedy.  There  oan  be  no 
valid  objection  to  the  receiver  here,  in  analogy  to  that 
proceeding,  maintaining  this  suit.  In  the  progress  and 
growth  of  equity  jurisdiction  it  has  become  usual  to 
clothe  such  officers  with  much  larger  powers  than  were 
formerly  conferred.  In  some  of  the  states  they  are  by 
statutes  charged  with  the  duty  of  settling  the  affairs 
of  certain  corporations  when  insolvent,  and  are  author- 
ized expressly  to  sue  in  their  own  names.  It  is  not 
unusual  for  courts  of  equity  to  put  them  in  charge  of 
the  railroads  of  companies  which  have  fallen  into 
financial  embarrassment,  and  to  require  them  to  ope- 
rate such  roads,  until  the  difficulties  are  removed,  or 
such  arrangements  are  made  that .  the  roads  can  be 
sold  with  the  least  sacrifice  of  the  interests  of  those 
concerned.  In  all  such  cases  the  receiver  is  the  right 
arm  of  the  jurisdiction  invoked.  As  regards  the  stat- 
utes, we  see  no  reason  why  a  court  of  equity,  in  the 
exercise  of  its  undoubted  authority,  may  not  accom- 
plish all  the  best  results  intended  to  be  secured  by 
such  legislation,  without  its  aid. 

A  few  remarks  will  be  sufficient  to  dispose  of  the 
jurisdictional  objections  as  to  the  appellants. 

In  Osborn  v.  Bank  of  the  United  States,  9  Wheat 
738,  three  things,  among  others,  were  decided : 

1.  A  circuit  court  of  the  United  States,  in  a  proper 
case  in  equity,  may  enjoin  a  state  officer  from  execut- 
ing a  state  law  in  conflict  with  the  constitution  or  a 
statute  of  the  United  States,  when  such  execution  will 
violate  the  rights  of  the  complainant. 

2.  Where  the  state  is  concerned,  the  state  should 
be  made  a  party,  if  it  could  be  done.  That  it  can  not 
be  done  is  a  sufficient  reason  for  the  omission  to  do  it, 
and  the  court  may  proceed  to  decree  against  the  offi- 
cers of  the  state,  in  all  respects  as  if  the  state  were  a 
party  to  the  record. 
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3.  In  deciding  who  are  parties  to  the  suit,  the  court 
will  not  look  beyond  the  record.  Making  a  state  officer 
a  party  does  not  make  the  state  a  party,  although  her 
law  may  have  prompted  his  action,  and  the  state  may 
stand  behind  him  as  the  real  party  in  interest.  A 
state  can  be  made  a  party  only  by  shaping  the  bill 
expressly  with  that  view,  as  where  individuals  or  cor- 
porations are  intended  to  be  put  in  that  relation  to  the 
case. 

Dodge  ^.  Woolsey,  18  How,  331 ;  State  Bank  u 
Knoop,  16  Id,  369 ;  Jefferson  Branch  Bank  v,  Skelly, 
1  Black,  436 ;  Ohio  Life,  &c.  Co.  -o.  Debolt,  16  Horn. 
432;  and  Mechanics',  &c.  Bank  t).  Debolt,  18  Id.  380^ 
proceeded  upon  the  same  principles,  and  were  con- 
trolled by  that  authority,  with  respect  to  the  jurisdic- 
tional question  arising  in  each  of  those  cases  as  to  the 
defendant. 

In  Woodruff  -&.  Trapnall,  10  How.  190,  a  writ  of 
mandamus  was  issued  to  the  proper  representative  of 
the  state  of  Arkansas  to  compel  him  to  receive  the 
paper  of  the  Bank  of  the  State  of  Arkansas  in  pay- 
ment of  a  judgment  which  the  state  had  recovered 
against  the  relator.  The  bank  was  wholly  owned  by 
the  state,  and  the  claim  was  made  under  a  clause  in 
the  charter  which  had  been  repealed.  Judgment 
was  given  against  the  respondent.  The  question  of 
jurisdiction  does  not  appear  to  have  been  raised.  In 
Curran  t>.  Arkansas  Bank  of  the  State  of  Arkansas, 
and  others,  15  How.  304,  it  appeared  that  the  bank  had 
become  insolvent.  A  creditor' s  bill  was  filed  to  reach 
its  assets.  The  objection  was  taken  that  the  state 
could  not  be  sued.  This  court  answered  that  the 
objection  involved  a  question  of  local  law,  and  that 
as  the  state  permitted  herself  to  be  sued  in  her  owm 
tribunals,  that  was  conclusive  upon  the  subject.  Ac- 
cording to  the  jurisprudence  of  Texas,  suits  like  this 
can  be  maintained  against  the  public    officers   who 


AMERICAN    RAILWAY    REPORTS.  153 

Davis  V,  Qray. 

appropriately  represent  her  touching  the  interests 
involved  in  the  controversy.  Ward  ^?.  Townsend,  2 
Tex.  581 ;  Cohen  v.  Smith,  3  Id.  61 ;  Commissioner 
General  Land  Office  t?.  Smith,  6  Id.  471 ;  McLelland  ^?. 
Shaw,  15  Id.  319  ;  Stewart  v.  Crosby,  Id.  547.  In  the 
application  of  this  principle  there  is  no  difference 
between  the  governor  of  a  state  and  officers  of  a  state 
of  lower  grades.  In  this  respect  they  are  upon  a  foot- 
ing of  equality.  Whitman  v.  Governor,  6  Ohio  St. 
5:28 ;  Houston,  &c.  R.  R.  Co.  v.  Kuechler,  Supreme 
Court  of  Texas — not  yet  reported. 

A  party  by  going  into  a  national  court  does  not 
lose  any  right  or  appropriate  remedy  of  which  he 
might  have  availed  himself  in  the  state  courts  of  the 
same  locality.  The  wise  policy  of  the  constitution 
gives  him  a  choice  of  tribunals.  In  the  former  he  may 
hope  to  escape  the  local  influences  which  sometimes 
disturb  the  even  flow  of  justice.  And  in  the  regular 
course  of  procedure,  if  the  amount  involved  be  large 
enough,  he  may  have  access  to  this  tribunal  as  the 
final  arbiter  of  his  rights.  JEx  parte  McNiel,  13  Wall. 
236.  Upon  the  grounds  of  the  jurisprudence  of  both 
the  United  States  and  of  Texas  we  hold  this  bill  well 
brought  as  regards  the  defendants. 

It  is  insisted  that  the  corporation,  on  behalf  of 
which  this  suit  was  instituted,  has  ceased  to  exist. 

The  bill  avers  that  "The  Memphis,  El  Paso,  & 
Pacific  Railroad  Company"  .  .  .  is  ''a  corporation 
created  by  and  existing  under  certain  statutes  of  the 
state  of  Texas  hereinafter  set  forth,"  and  that  within 
the  times  limited  by  the  charter  and  extended  by  other 
acta  the  company  ''did  aU  acts  and  things  necessary 
to  the  full  and  complete  vesting,  securing,  and  pre- 
serving of  the  franchises,  rights,  and  privileges  granted 
thereby."  The  demurrer  admits  the  truth  of  these 
averments  unless  they  are  inconsistent  with  the  stat- 
utes which  bear  upon  the  subject.    The  corporation 
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was  created  by  an  act  of  the  legislature  of  Texas, 
approved  February  4,  1866.  By  section  1  certain 
parties  are  named  and  created  a  body  politic  and  cor- 
porate, and  the  general  powers  inherent  in  all  such 
bodies  are  formally  given.  Section  2  gives  the  right 
to  construct  a  railway,  commencing  on  the  eastein 
boundary  of  the  state,  between  Sulphur  Fork  and  Red 
River,  at  the  western  terminus  of  the  Mississippi, 
Ouachita,  &  Red  River  Railroad,  or  of  the  Cairo  & 
Fulton  Railroad,  and  running  thence  westerly  to  the 
Rio  Grrande,  opposite  to  or  near  the  town  of  El  Paso. 
Section  20  declares  that  no  rights  shall  vest  under 
the  charter  untU  a  certain  amount  of  stock  therein 
named  shall  have  been  subscribed,  and  the  percentage 
prescribed  shall  have  been  paid  upon  it.  This  require- 
ment is  covered  by  the  averment  in  the  bill  that  the 
company  had  done  everything  necessary  to  secure  the 
vesting  of  all  the  franchises  given  to  it.  We  do  not 
understand  that  there  is  any  controversy  on  this  sub- 
ject. All  the  other  conditions  prescribed,  involving 
the  existence  of  the  corporation,  are  clearly  subse- 
quent. They  are  found  in  section  14  of  the  charter,  iu 
section  1  of  the  act  of  February  5,  1856,  and  in  section 
3  of  the  act  of  February  10,  1858.  To  any  argument 
drawn  from  these  provisions  there  are  two  conclusive 
answers : 

1.  There  has  been  no  judgment  of  ouster  and  disso 
lution.     Without  this  they  are  inoperative.    To  make 
them  effectual  they  must  be  grasped  and  wielded  by 
the  proper  judicial  action.     See  Aug.  &  A,  on  Corp.  § 
777,  and  the  authorities  there  cited. 

2.  The  offenses  and  punishment  denounced  have 
been  condoned  and  waived  by  the  subsequent  action  of 
the  legislature.  The  act  of  March  20,  1861 ;  the  act 
tor  the  relief  of  railroad  companies,  approved  January 
11,  1862 ;  the  act  for  the  relief  of  companies  incor- 
porated for  purposes  of  internal   improvement,   ap- 
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proved  February  18,  1862  ;  and  section  3  of  the  ''  Act 
to  incorporate  the  Transcontinental  Raikoad  Com- 
pany," of  July  27,  1870,  each  and  all  have  that  effect. 
The  section  last  mentioned  authorizes  the  company 
therein  named  to  "purchase  the  rights,  franchises, 
and  property  of  the  Memphis,  El  Paso,  &  Pacific 
Railroad  Company,  heretofore  incorporated  by  this 
state."  This  is  a  clear  affirmation,  by  implication,  of. 
the  existence  of  the  corporation,  and  of  the  possession 
of  the  rights,  franchises,  and  property  conferred  by  its 
charter.  What  is  implied  is  as  effectual  as  what  is 
expressed.  United  States  z.  Babbit,  1  Blacky  67. 
These  considerations  are  so  clearly  conclusive,  that  it 
is  needless  to  advert  more  particularly  in  this  comiec- 
tion  to  the  legislation  in  question,  or  to  pursue  the 
subject  further.  There  is  no  warrant  for  the  proposi- 
tion that  the  corporation  had  ceased  to  exist. 

The  heart  of  this  litigation  lies  in  the  immense  land 
grant  which  is  in  controversy  between  the  parties. 
The  objections  we  have  considered  are  only  outworks 
thrown  up  to  prevent  the  conflict  from  reaching  that 
pointy  It  is  insisted  that  the  rights  of  the  companj 
touching  the  entire  reservation  have  become  forfeited. 

Section  15  of  the  charter  provides  as  follows  :  "  Ali 
the  vacant  lands  within  eight  miles  on  each  side  of  the 
extension  line  of  said  road,  shall  be  exempt  from  loca- 
tion or  entry,  from  and  after  the  time  when  such  lint 
shall  be  designated  by  survey,  recognition,  or  other 
wise.  The  lands  hereby  reserved  shall  be  surveyed  by 
said  company  at  their  expense,  and  the  alternate  or 
even  sections  reserved  for  the  use  of  the  state.  And 
it  shall  be  the  duty  of  said  company  to  furnish  the 
district  surveyor  of  each  district  through  which  said 
roadway  runs,  with  a  map  of  the  track  of  said  road, 
together  with  such  field-notes  as  may  be  necessary 
to  the  proper  understanding  and  designation  of  the 
same." 
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There  are  other  provisions  prescribing  various  details 
not  necessary  to  be  particularly  stated  or  considered. 

A  proviso  in  section  17  declares  that  no  title  shall 
be  permanently  vested  in  the  company  or  their  assigns 
for  land  granted  for  the  grading  as  contemplated  by 
the  act,  until  twenty-five  miles  of  the  road  shall  have 
been  completed  and  put  in  running  order.  The  pro- 
viso in  section  20  of  the  charter,  that  no  rights  shall 
vest  under  it  until  the  condition  therein  prescribed  is 
complied  with,  has  already  been  considered.  Condi- 
tions of  forfeiture  of  the  lands  granted  are  prescribed 
in  this  and  subsequent  acts.  They  are  found  in  sec- 
tion 14  of  this  act ;  in  sections  1  and  4  of  the  supple- 
mental act  of  the  same  date ;  and  in  sections  3  and  4  of 
the  act  of  February  10,  1858.  These  conditions  will  be 
considered  hereafter. 

The  act  for  the  relief  of  internal  improvement  com- 
panies of  January  18,  1862,  declared  that  the  time  of 
the  continuance  of  the  war  between  the  Confederate 
States  and  the  United  States  should  not  be  computed 
against  any  internal  improvement  company  in  reckon- 
ing the  period  allowed  them  for  the  completion  of  any 
work  they  had  contracted  to  do. 

The  act  of  January  11,  1862,  for  the  relief  of  rail- 
road conipanies,  enacted  that  the  failure  of  any  char- 
tered railroad  company  of  the  state  to  complete  any 
part  of  its  road,  as  required  by  existing  laws,  should 
not  operate  as  a  forfeiture  of  its  charter  or  of  the  lands 
to  which  the  company  would  be  entitled,  under  the 
provisions  of  the  act  entitled  ^' An  act  to  encourage 
the  construction  of  railroads  in  Texas  by  donations  of 
land,"  approved  January  30,  1854,  and  the  several 
acts  supplementary  thereto,  provided  the  company 
should  complete  such  portion  of  its  road  as  would 
entitle  it  to  donations  of  land  under  existing  laws 
within  two  years  from  the  close  xA  the  war. 

The  act  for  the  benefit  of  railroad  companies  of 
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November  13,  1866,  declared  that  the  grant  of  sixteen 
sections  of  land  to  the  mile  to  railroad  companies 
theretofore  or  thereafter  constructing  railroads  in 
Texas,  should  be  extended  under  the  same  restrictions 
and  limitations  theretofore  provided  by  law,  for  ten 
years  after  the  passage  of  the  act.  These  several  acts 
are  valid.  See  Texas  Const,  of  1869,  §  33 ;  Texas  v. 
White,  7  Wall.  700. 

By  an  act  approved  JtQy  27,  1870,  the  South- 
em  Transcontinental  Railroad  Company  was  incor- 
porated. 

It  was  declared  that  the  object  of  the  company 
thus  created  was  to  construct  and  establish  a  railway 
line  and  telegraphic  communication  from  the  eastern 
boundary  of  the  state  of  Texas,  ^ '  and  thence  as  near 
as  practicable  to  the  route  of  the  Memphis,  El  Paso,  & 
Pacific  Railroad  Company,  to,  or  near,  the  town  of 
El  Paso."  It  was  enacted  that  '*  the  main  line  of  said 
road  shall  follow,  as  near  as  may  be  practicable,  the 
old  survey  of  the  Memphis  &  El  Paso  road."  It  was 
further  enacted  that  "the  said  company,  hereby  incor- 
oorporated,  may  purchase  the  rights,  franchises,  and 
property  of  the  Memphis,  El  Paso,  &  Pacific  Railroad 
Company,  heretofore  incorporated  by  this  state,"  as 
before  mentioned. 

Section  1  of  the  ordinance  of  1869  declared  that  all 
heads  of  families  settled  on  vacant  lands  lying  within 
the  Memphis  &  El  Paso  Railroad  reserve,  should  be 
entitled  to  receive  from  the  state  of  Texas  eighty  acres 
of  land,  including  the  place  occupied,  upon  payment 
of  the  expenses  of  survey  and  patent. 

By  section  2  it  was  declared  that  all  the  vacant 
land  within  the  reserve  was  open  to  sale  to  settlers 
and  pre-emption  settlers,  and  subject  to  the  location  of 
land  certificates.  Section  3  declared  that  the  company 
had  forfeited  its  right  to  the  land,  and  that  certain 
certificates  having  been  issued  to  the  company  and 
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patents  issued  thereon,  it  was  made  the  duty  of  the 
attorney-general  to  institute  legal  proceedings  to  have 
such  certificates  and  patents  canceled. 

In  November,  1869,  the  present  constitution  of 
Texas  was  adopted.  It  was  subsequently  approved  by 
Congress. 

Sections  5  and  7  of  this  constitution  are  as  follows : 

' '  Section  5.  All  public  lands  heretofore  reserved 
for  the  benefit  of  railroads  or  railway  companies  shall 
hereafter  be  subject  to  location  and  survey  by  any 
genuine  land  certificates. 

"Section  7.  All  lands  granted  to  railway  com- 
panies which  have  not  been  alienated  by  said  com- 
panies in  conformity  with  the  terms  of  their  charter 
respectively,  and  the  laws  of  the  state  under  which  the 
grants  were  made,  are  hereby  declared  forfeited  to  the 
state  for  the  benefit  of  the  school  fund." 

This  summary  gives  a  view  of  the  statutory  and 
constitutional  provisions  necessary  to  be  considered  in 
disposing  of  the  question  before  us. 

On  June  20,  1867,  the  company  filed  in  the  land 
office  at  Austin  surveys  showing  the  line  of  the  road 
from  the  eastern  boundary  of  the  state  to  El  Paso, 
which  line  was  officially  recognized  by  the  commis- 
sioner of  the  general  land  office  of  Texas.  By  March 
1,  1860,  the  company  had  surveyed,  sectionized,  and 
numbered  all  the  sections  and  fractional  sections  of 
the  vacant  lands  within  the  reservation,  from  the 
eastern  boundary  of  the  state  to  the  crossing  of  the 
Brazos,  of  which  due  returns  were  made  to  the  com- 
missioner, and  by  him  accepted.  By  May  10,  1859, 
the  company  had  marked  and  designated  the  central 
line  of  the  road  from  the  Brazos  to  the  Colorado,  and 
made  proper  returns  to  the  office  of  the  commissioner, 
by  whom  they  were  accepted.  The  lands  granted  to 
the  company  thereby  became  defined  and  officially 
recognized  as  such  along  the  whole  extent  of  their  line. 
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In  doing  this  work  the  company  surveyed,  num- 
bered, and  mapped  each  alternate  or  even  section  of 
public  lands  for  two  hundred  and  fifty  miles  in  length, 
and  sixteen  miles  in  width,  in  behalf  of  the  state  of 
Texas.  It  was  of  great  benefit  to  her,  and  is  reported 
ro  the  receiver  to  have  cost  the  company  more  than 
<ine  hundred  thousand  dollars. 

By  consent  of  parties  the  bill  was  amended  nunc 
pro  tunc  in  three  particulars.  The  complainant 
admitted  that  no  land  within  the  reserve  had  been 
surveyed,  sectionized,  or  numbered  west  of  the  Brazos 
River,  and  that  no  work  had  been  done  on  the  road 
before  or  since  1861,  except  as  averred  in  the  bill.  He 
averred  that  he  applied  to  the  general  land  office  for  the 
number  and  names  of  those  who  had  located  certifi- 
cates other  than  such  as  were  issued  to  the  company 
upon  lands  within  the  reservation,  and  that  Keuchler, 
the  defendant,  answered  that  the  number  was  very 
great,  amounting  to  hundreds,  and  that  a  list  could 
not  be  furnished  without  great  time  and  labor.  He 
averred  further  that  parties  were  constantly  locating 
certificates  and  making  surveys  within  the  reservation, 
and  that  they  were  allowed  a  specified  time  to  make 
their  returns,  so  that  it  was  impossible  for  him  to 
obtain  a  full  list  of  such  parties. 

The  company  commenced  work  within  one  year 
from  March  1,  1866,  and  before  March  1,  1861,  had 
completely  graded  more  than  fifty  miles  of  its  road- 
way, beginning  at  the  eastern  boundary  line  of  the 
state  and  extending  west  in  the  direction  of  El  Paso. 
Act  of  Pebraary  10,  1858,  §  3. 

We  do  not  understand  that  up  to  that  time  there 
was  a  breach  of  any  condition  touching  the  existence 
of  the  corporation  or  its  right  to  the  lands  within  the 
reservation.  Before  that  time  the  tracts  east  of  the 
Brazos  covered  by  the  grant  were  definitely  fixed  by 
tlie  surveys  which  the  company  had  made.    The  title 


i6o  AMERICAN    RAILWAY    REPORTS, 

Davie  «.  Gray. 

of  the  company  to  those  west  of  the  Brazos,  though 
the  sections  were  not  designated,  was  equally  valid. 
The  good  will  of  a  lease  which  the  landlord  is  in  the 
habit  of  renewing  is  property,  and  rights  growing  out 
of  it,  whether  by  contract  or  otherwise,  will  be  pro- 
tected and  enforced  by  a  court  of  equity.  Phyfe  v. 
Warden,  5  Paige  {N.  Y.)  868;  Amour  v.  Alexander, 
10  Id.  571. 

The  rights  of  the  company  west  of  the  Brazos  were 
of  a  much  more  substantial  character  than  those 
which  were  the  subjects  of  judicial  action  in  the  cases 
cited. 

The  real  estate  of  a  corporation  is  a  distinct  thing 
from  its  franchises.  But  the  right  to  acquire  and  sell 
real  estate  is  a  franchise,  and  the  right  to  acquire  the 
particular  real  estate  designated  in  the  charter  of  this 
company,  and  here  in  question,  is  within  that  cate- 
gory. It  might,  therefore,  well  be  doubted  whether 
this  right  could  be  taken  from  the  company  without 
an  appropriate  proceeding  instituted  for  that  purpose, 
and  prosecuted  to  judgment  by  the  state.  But  the 
view  which  we  take  of  the  case  renders  it  unnecessary 
to  pursue  the  subject. 

We  will  recur  to  the  conditions  of  forfeiture  touch- 
ing the  land  grant,  and  consider  them  irrespective  of 
that  point.  The  provisions  to  that  effect,  in  section  14 
of  the  charter,  are  expressly  superseded  by  those  in 
section  1  of  the  supplemental  act  of  February  5,  1856. 
Section  4  of  that  act  prescribes  a  further  condition. 
These  provisions  again  are  superseded  by  sections  3 
and  4  of  the  amendatory  act  of  February  10,  1868. 
The  conditions  prescribed  by  the  last-named  act  are : 

1.  To  survey  the  reserve  as  far  as  the  Brazos  River, 
within  four  years  from  March  1,  1856. 

2.  To  run  and  designate  the  center  line  of  the  reser- 
vation from  the  Brazos  to  the  Colorado,  within  fifteen 
months  from  February  10,  1858. 


AMERICAN    RAILWAY    REPORTS.  x6x 

Davis  9.  Gray. 

3.  To  survey  the  whole  reserve  within  ten  years 
from  February  10,  1858. 

4.  To  have  a  connection  with  some  road  leading  to 
the  Mississippi  or  Gulf  of  Mexico  within  ten  years 
from  February  10,  1868. 

5.  That  the  company  shall  have  finished  and  in 
running  order  at  least  twenty-five  miles  of  their  road 
within  one  year  after  it  is  connected  with  certain  other 
roads  mentioned  in  the  act,  and  at  least  fifty  miles 
every  two  years  thereafter  until  the  road  is  com- 
pleted. 

6.  That  the  right  to  acquire  lands  from  the  state 
by  donation  shall  cease  at  the  expiration  of  fifteen 
years  from  February  10,  1868. 

The  first  two  conditions  were  performed  within  the 
time  prescribed.  These  points  are  covered  by  the 
averments  of  the  bill.  The  time  limited  for  the  per- 
formance of  the  third  and  fourth  is  extended  from 
February  10,  1868,  to  June  10,  1873,  by  adding  the 
time  of  the  continuance  of  the  war,  according  to  the 
act  of  February  18,  1862,  before  referred  to.  When 
<ihe  ^Ml  was  filed  there  were  no  such  roads  as  those 
mentioned  in  the  fifth  condition  with  which  a  connec- 
tion could  be  formed.  The  fifteen  years  limited  by  the 
sixth  condition  expired  February  10, 1873.  The  period 
that  elapsed  during  the  war  is  to  be  added.  That 
extends  the  time  so  much  further. 

The  title  of  the  company  is  therefore  unaffected  by 
the  breach  of  any  condition  annexed  to  the  grant. 

But  suppose  there  had  been  such  breaches,  as  is 
insisted  by  the  counsel  for  the  appellants,  the  result 
must  still  be  the  same. 

Except  as  to  a  small  portion  of  the  land  in  question 
the  legal  title  is  yet  in  the  state.  Whatever  may  be 
the  right  of  the  company  it  is  wholly  equitable  in  its 
character.  With  a  few  exceptions,  which  have  no 
applicability  in  this  case,  the  same  rules  apply  in 

TV  — 11 
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equity  to  equitable  estates  as  are  applied  at  law  to 
legal  estates.  They  are  alike  descendible,  demisable, 
alienable,  and  barrable.  JicMing' s  Analogy  of  Es- 
tates^ &c,,  17;  Croxall  v.  Shererd,  5  Wall.  281. 

There  is  wide  distinction  between  a  condition  pre- 
cedent, where  no  title  has  vested  and  none  is  to  vest 
until  the  condition  is  perf onned,  and  a  condition  sub- 
sequent, operating  by  way  of  defeasance.     In  the  for- 
mer case  equity  can  give  no  relief.      The  failure  to 
perfonn  is  an  inevitable  bar.     No  right  can  ever  vest. 
The  result  is  very  different  where  the  condition  is 
f^bseqiK^nt.     There  equity  will  interpose  and  relieve 
against  the  forfeiture  upon  the  principle  of  compensa- 
tion, where  that  principle  can  be  applied,  giving  dam- 
ages,  if  damages  should  be  given,   and  tlie  propc.^r 
amount  can  be  ascertained.     Wells  v.  Smith,  2  Eflw. 
(JV".   F.)  Gh,  78;  see,  also,  as  to  the  principle  of  oom- 
pc^iisation,  Beaty  z?.  Ilarkey,  2  Smedes  &  2L  {2flss,) 
.003.     By  the  common  law  a  freehold  estate  couhl  not 
be  created  witliout  livery  of  seizin,  and  it  could  not  be 
dett^rmined  without  some  act  in  pais  of  equal  notor- 
iety.    Conditions  subsequent  are  not  favored  in  tlie 
law  (4  Kent  Coin,  129),  and  when  they  are  sought  to 
be  enforced  in  an  action  at  law,  there  must  have  been 
a  re-entry,  or  something  equivalent  to  it,  or  the  suit 
must  fail.     The  right  to  sue  at  law  for  the  breach  is 
not  alii^nable.      The  action  must  be  brought  by  the 
grantor  or  some  one  in  privity  of  blood  witli  him. 
Nichol  V.  New  York,  &c.  R.  R.  Co.,  12  N.  Y.  (2  Kern,) 
121;   Ludlow  z?.  ISTew  York,  &c.  R.  R.  Co.,  12  Baib. 
{N,    Y.)  440;    Webster  «.  Cooper,  14  How.  488.      In 
Dumpor's  Case,  4  Hep.  119,  it  was  decided  that  a  con- 
dition not  to  alien  without  license  is  finally  determined 
by  the  first  license  given. 

Here  the  controlling  consideration  is,  that  the  per- 
formance of  all  the  conditions  not  performed  was  pre- 
vented  by  the  state  herself.     By  plunging  into  the 
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war,  and  prosecuting  it,  she  confessedly  rendered  it 
impossible  for  the  company  to  f ullfil  daring  its  con- 
tinuance. This  is  alleged  in  the  bill,  and  admitted  by 
the  demurrer. 

The  rule  at  law  is,  that  if  a  condition  subsequent 
be  possible  at  "the  time  of  making  it,  and  becomes 
afterwards  impossible  to  be  complied  with,  by  the  act 
of  God,  or  the  law,  or  the  grantor,  tlie  estat43  having 
once  vested,  is  npt  thereby  divested,  but  becomes 
absolute.  CoTce  Littleton,  206  a,  208  b  ;  2  Blacks t. 
Com.  156  ;  4  Kent  Com,  130.*  The  analogy  of  that 
rule  applied  here  would  blot  out  those  conditions. 
But  this  would  be  harsh  and  work  injustice.  Equity 
will,  therefore,  not  apply  the  principle  to  that  extent. 
It  will  regard  the  conditions  as  if  no  particular  time 
for  performance  were  specified.  In  such  cases  the  rule 
is,  that  the  performance  must  be  within  a  reasonable 
time.  Hay  den  v.  Stoughton,  5  PlcJc.  (Jfass.)  528  ;  4 
Kent  Com.  125,  126 ;  Corny n^s  Ih'g.,  title  Condi- 
tion, G.  5.  We  are  clear  in  our  conviction  that, 
under  the  circumstances,  a  reasonable  time  for  perform- 
ance had  not  e  aps(*d  when  this  bill  was  filed.  As  the 
state,  by  the  act  of  July  27,  1870,  created  the  Southern 
Transcontinental  Railroad  Company,  and  authorized 
that  company  to  ''purchase  the  rights,  franchises, 
and  property  of  the  Memphis,  El  Paso,  &  Pacific 
Kaili'oad  Company,"  it  will  be  but  right  to  allow  a 
reasonable  time  for  that  purchase  to  be  made,  if  such 
an  armngement  can  be  effected,  and  for  the  vendee 
thereafter  to  perform  all  that  was  incumbent  upon  the 
Memphis,  El  Paso,  &  Pacific  Railroad  Company  by  its 
charter  and  the  supplementary  and  amendatory  acts. 
If  that  arrangement  can  not  be  made,  the  latter  com- 
pany will  have  the  right  to  provide  otherwise  for  the 
f  ullfillment  of  its  obligations  to  the  state  within  such 
time,  and  thus  consummate  its  inchoate  title  to  the 
lands  within  the  reservation.    Either  will  be  in  accord 
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ance  with  the  principles  of  reason  and  justice,  and 
within  the  spirit  of  well-considered  adjudications. 
Walker  d.  Wheeler,  2  Conn,  299  ;  Beaty  v.  Harkey,  2 
Smedes  &  M.  {Miss.)  563 ;  Moss  v.  Matthews,  3  Ves. 
Jr.  279 ;  2  Vern.  366  ;  1  /^Z.  83  ;  3  Brown  Ch.  256  ; 
Taylor  v.  Popham,  1  Id.  168 ;  1  Bacon  Ah.  642  ;  1 
Mad.  Ch.  Ft.  41,  42  ;  City  Bank  v.  Smith,  3  Qill.  &  J. 
{Md.)  266. 

Both  parties  will  thus  be  put  in  the  same  situation, 
as  near  as  may  be,  as  if  the  breaches  had  not  occurred. 
Neither  will  be  subjected  to  any  serious  hardship. 
The  state,  by  her  own  acts,  has  lost  the  benefits  of  an 
earlier  completion  of  the  work.  The  company  has 
lost  the  income  which  it  might  have  enjoyed,  and  has 
doubtless  been  thrown  into  embarrassments  it  would 
have  escaped.  The  circumstances  do  not  call  for  a 
severe  application  of  the  rulep  of  law  upon  either  side. 

Breaches  of  such  conditions  may  be  waived  by  the 
grantor  expressly  or  in  pais.  Dumpor's  Case,  1  Smith 
Lead.  Cas.  85,  American  note.  Such  waiver  is  'ex- 
pressed in  the  statutes  relating  to  the  subject,  to  which 
^e  have  referred,  except  the  act  creating  the  Trans- 
<5ontinental  company,  and  there  it  exists  by  the  clear- 
est implication. 

That  the  act  of  incorporation  and  the  land  grant 
here  in  question,  were  contracts,  is  too  well  settled  in 
this  court  to  require  discussion.  Fletcher  v.  Peck,  6 
Cranch,  137  ;  New  Jersey  v.  Wilson,  7  Id.  166  ;  Dart- 
mouth College  V.  Woodward,  4  Wheat.  518 ;  State 
Bank  v.  Knoop,  16  How.  369.  As  such,  they  were 
within  the  protection  of  that  clause  of  the  constitution 
of  the  United  States  which  declares  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts. 
The  ordinance  of  1869,  and  the  constitution  adopted 
in  that  year,  in  so  far  as  they  concern  the  question 
under  consideration,  are  nullities,  and  may  be  laid  out 
of   view.      Von    Hoffman  v.   Quincy,  4    Wall.    635. 
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When  a  state  becomes  a  party  to  a  contract,  as  in  the 
case  before  us,  the  same  rules  of  law  are  applied  to 
her  as  to  private  persons  under  like  circumstances. 
When  she  or  her  representatives  are  properly  brought 
into  the  forum  of  litigation,  neither  she  nor  they  can 
assert  any  right  or  immunity  as  incident  to  her  politi- 
cal sovereignty.     Curran  v.  Arkansas,  15  How.  308. 

A  case  more  imperatively  demanding  the  exercise 
of  jurisdiction  in  equity  could  hardly  be  imagined 
than  that  presented  in  this  bill.  Should  the  interpo- 
sition invoked  be  refused,  doubtless  the  reservation 
would  speedily  be  thatched  over  with  adverse  claims. 
A  cloud  would  not  only  be  thrown  upon  the  title  of 
the  company,  but  the  time,  litigation,  labor,  and 
expense  involved  in  the  vindication  of  its  rights  would 
very  greatly  lessen  the  value  of  the  great  and  materi- 
ally delay  the  progress  of  the  work  it  was  intended  to 
aid.  The  injury  would  be  irreparable.  It  is  the  pecu- 
liar-function  of  a  court  of  equity  in  a  case  like  this  to 
avert  such  results. 

It  has  been  insisted  that  those  holding  adverse 
claims  should  have  been  brought  into  the  case  as 
parties.  They  are  too  numerous  for  that  to  be  done. 
An  application  was  made  to  one  of  the  defendants  for 
a  list  of  their  names,  and  it  was  not  given.  The  im 
portant  questions  which  have  arisen  between  the 
appellants  and  the  company  can  all  be  properly  deter 
mined  without  the  presence  of  other  parties  than  those 
before  us. 

The  parties  referred  to  are  sufl5ciently  represented 
for  the  purposes  of  this  litigation  by  the  governor  and 
the  commissioner  of  the  general  land  ofl5ce.  We  feel 
no  difficulty  in  disposing  of  the  case  as  it  is  presented 
in  the  record. 

There  are  other  points,  ably  maintained  by  the 
learned  counsel  for  the  appellants,  to  which  we  have 
not  adverted.    They  are  sufficiently  answered  by  what 
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has  been  said.  It  would  extend  this  opinion  unneces- 
sarily, and  could  serve  no  useful  purpose,  specifically 
to  consider  them. 

The   circuit  court  decided  correctly.     The  decree 
appealed  from  is  affirmed. 

Hunt,  J.,  did  not  participate  in  this  decision. 

Chase,  Ch.  J.,  and  Davis,  J.,  dissented. 

Decree  affirmed. 


THE  KANSAS  PACIFIC  RAILWAY  COMPANY 

X.  PRESCOTT. 

16  Wallace,  603. 

Supreme  Court  of  the  United  States  ;  December  Terrris 

1872. 

Z«and8.  Taxes.  "Where  the  act  of  Congress  granting  lands  to  a  rail- 
road corporation  to  aid  in  the  construction  of  its  road  requires  pre- 
paynieut  hy  the  company  of  the  cost  of  surveying,  selecting,  and 
conveying  the  lands  granted  before  any  of  the  lands  shall  be  con- 
veyed, and  also  provides  that  any  of  the  lands  granted  and  not 
sold  by  the  company  within  three  years  after  the  tinal  completion 
of  the  road  shall  be  liable  to  be  sold  to  actual  settlers  under  the 
pre-emption  laws  at  a  price  named  per  acre,  the  money  to  be  paid 
to  the  company,  the  title  does  not  pass  from  the  United  States  to 
the  company,  in  the  first  instance,  unless  there  be  the  required  pre- 
payment, nor  in  the  second  instance  at  all,  in  such  way  as  to  sub- 
ject the  land  to  taxation  by  a  state  as  the  property  of  the  company; 
and  a  sale  of  such  lands  for  taxes  is  void.  The  pow^er  of  a  state  to 
tax  lands  sold  by  the  United  States  before  the  government   has 
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parted  with  the  legal  title  by  issuing  a  patent,  extends  only  to  cases 
where  the  right  to  the  patent  is  complete,  and  the  equitable  title 
fully  vested  without  anything  more  to  be  paid  or  any  act  done 
going  to  the  foundation  of  the  right. 

Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  Kansas. 

This  was  a  suit  by  the  Kansas  Pacific  Railway 
Company  against  Prescott  to  quiet  the  -title  to  certain 
lands  in  Kansas,  claimed  by  the  defendant. 

The  company  rested  its  title  upon  the  provisions  of 
an  act  of  Congress,  passed  in  1862,  to  aid  the  construc- 
tion of  the  Kansas  Pacific  Railway,  which  gave  to  the 
railway  company  alternate  sections  of  the  lands  of  the 
United  States  on  each  side  of  the  road,  within  certain 
limits,  and  provided  that  a  patent  should  issue  to  the 
€onipariy  only  as  each  section  of  forty  miles  in  length 
should  be  completed  and  accepted  by  the  president. 
The  act  also  contained  a  provision  that  any  of  these? 
lands  not  sold  by  the  company  within  three  j  ears  after 
the  final  completion  of  the  road,  should  be  liable  to  be 
sold  to  actual  settlers  under  the  pre-emption  laws,  at 
a  dollar  and  a  quarter  per  acre,  the  money  to  be  paid 
to  the  company. 

In  1864,  no  part  of  the  road  having  been  built,  the 
act  of  1862  was  amended,  by  extending  the  limits  of 
the  grant  on  each  side  of  the  road,  and  by  several 
other  provisions  favorable  to  the  company.  But  by 
section  21  of  the  amendatory  statute  it  was  enacted  : 

"  That  before  Uny  land  granted  by  this  act  shall  be 
conveyed  to  any  company  or  party  entitled  thereto 
Tinder  this  act,  there  shall  first  be  paid  into  the  treas- 
ury of  the  United  States  the  cost  of  surveying,  select 
ing,  and  conveying  the  same  by  the  said  company  or 
party  in  interest  as  the  titles  shall  be  required  by  said 
company,  which  amount  shall,  without  any  further 
appropriation,     ...    be  used  by  the  commissioner 


i68  AMERICAN    RAILWAY    REPORTS, 

Kansas  Pacific  R.  Co.  o.  Prescott, 

of  the  general  land  office,  for  the  prosecution  of  the 
survey  of  the  public  lands  along  the  line  of  said  road, 
and  so  from  year  to  year,  until  the  whole  shall  be 
completed,  as  provided  under  the  provisions  of  this 
act." 

The  defendant  claimed  title  under  a  tax  sale  of  the 
lands  in  question,  for  taxes  assessed  in  1868,  under 
authority  of  the  state  of  Kansas. 

At  the  time  the  lands  were  assessed  the  railway 
company  had  completed  the  section  of  forty  miles  of 
road  within  which  these  lands  lay ;  and  the  president 
had  accepted  the  section.  But  the  cost  of  surveying, 
selecting,  and  conveying  the  lands  had  never  been 
paid  ;  and  no  patent  for  the  land  had  been  issued. 

The  state  court,  in  which  the  suit  was  originally 
brought,  dismissed  the  case,  holding,  upon  the  facts  in 
the  case,  that  the  lands  were  subject  to  taxation  by 
the  state.  From  this  decree  the  complainants  ap- 
pealed to  the  supreme  court  of  the  state,  which 
affirmed  the  decree ;  and  the  complainant  thereupon 
brought  this  writ  of  eiTor  to  review  that  decision. 

•/".  P.  UshuT^  for  the  plaintiff  in  error. 

J.  G.  MohleTy  for  the  defendant  in  error. 

MiLLEE,  J. — ^The  original  act  of  1862  was  amended 
in  1864  by  extending  the  limits  of  the  grant  on  each 
side  of  the  road,  and  by  several  other  provisions. 

A  question  is  raised,  whether  the  provision  in  sec- 
tion 21  of  the  amendatory  statute  of  1864, — ^by  which 
it  is  declared  that  before  any  of  the  lands  granted  by 
the  act  should  be  conveyed  to  the  company,  the  cost 
of  surveying,  selecting,  and  conveying  said  lands 
should  first  be  paid  into  the  treasury  of ,  the  United 
States  by  the  company  or  party  in  interest, — ^requires 
this  prepayment  of  the  cost  of  surveying  for  the  lands 
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granted  by  the  original  act,  or  is  limited  to  the  lands 
acquired  by  the  extension  of  the  grant. 

Looking  to  the  whole  scope  of  the  amended  act, 
and  to  the  provision  that  the  money  so  paid  was  to 
constitute  a  fund  for  the  continuance  and  completion 
of  the  entii'e  surveys  along  the  road  where  none  had 
bee^  made,  we  are  of  opinion  that  no  patent  could 
rightfully  issue  in  any  case  until  the  cost  of  survey 
had  been  paid.  None  of  the  road  had  been  built  when 
the  amendatory  act  was  passed.  No  right  had  vested 
in  any  tracts  of  land,  and  the  power,  as  well  as  intent, 
of  Congress  to  require  such  payment  can  not  be  con- 
tested. 

While  we  recognize  the  doctrine  heretofore  laid 
down  by  this  court,  that  lands  sold  by  the  United 
States  may  be  taxed  before  they  have  parted  with  the 
legal  title  by  issuing  a  patent,  it  is  to  be  understood 
as  applicable  to  cases  where  the  right  to  the  patent  is 
complete,  and  the  equitable  title  is  fully  vested  in  the 
party  without  anything  more  to  be  paid,  or  any  act  to 
be  done  going  to  the  foundation  of  his  right. 

The  present  case  does  not  fall  within  that  principle. 

Two  important  acts  remain  to  be  done,  the  failure 
to  do  which  may  wholly  defeat  the  right  of  the  com- 
pany to  a  patent  for  these  lands. 

The  first  is  the  payment  of  the  costs  of  surveying. 
It  is  admitted  that  this  has  never  been  done  in  the 
present  case.  If  the  company  have  such  an  interest  in 
these  lands  that  they  can  be  sold  by  the  state  under 
her  power  of  taxation,  then  the  title  is  divested  out  of 
the  government  without  its  consent,  and  the  right  to 
recover  the  money  expended  in  the  surveys  is  defeated. 
As  the  government  retains  the  legal  title  until  the 
company  or  some  one  interested  in  the  same  grant  or 
title  shall  pay  these  expenses,  the  state  can  not  levy 
taxes  on  the  land,  and  under  such  levy  sell  and  make 
a  title  which  might  in  any  event  defeat  this  right  of 
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the  federal  government  reserved  in  the  act  by  which 
the  inchoate  grant  was  made. 

Another  important  and  declared  purpose  of  Con- 
gress would  be  equally  defeated  by  the  title  thus 
acquired  under. the  tax  sale,  if  it  were  valid. 

It  is  wisely  provided,  that  these  lands  shall  not  be 
used  by  the  company  as  a  monopoly  of  indefinite  dura- 
tion. The  policy  of  the  government  has  been  for 
years  to  encourage  settlement  on  the  public  land  by 
the  pioneers  of  emigration,  and  to  this  end  it  has 
passed  many  laws  for  their  benefit.  This  policy  not 
only  favors  the  actual  settler,  but  it  is  to  the  interest 
of  those  who,  by  purchase,  own  adjacent  lands,  that 
all  of  it  should  be  open  to  settlement  and  cultivation. 
Looking  to  this  policy,  and  to  the  very  large  quantity 
of  lands  granted  by  this  statute  to  a  single  corpora- 
tion, Congress  declared  that  if  the  company  did  not 
sell  those  lands  within  a  time  limited  by  the  act  they 
should  then,  without  further  action  of  the  company, 
or  of  Congress,  be  open  to  the  actual  settler  under  tlie 
same  laws  which  govern  the  right  of  pre-emption  on 
government  lands,  and  at  the  same  price.  Any  one 
who  has  ever  lived  in  a  community  where  large  bodies 
of  lands  are  withheld  from  use,  or  occupation,  or  from 
sale  except  at  exorbitant  prices,  will  recognize  the 
value  of  this  provision.  It  is  made  for  the  public 
good,  as  well  as  for  that  of  the  actual  settler.  To  permit 
these  lands  to  pass  under  a  title  derived  from  the  state 
for  taxes  would  certainly  defeat  this  intent  of  Con- 
gress. It  makes  no  difference  in  the  force  of  the  prin- 
ciple, that  the  money  paid  by  the  settler  goes  to  the 
company.  The  lands  which  the  act  of  Congress 
declares  shall  be  open  to  pre-emption  and  sale  are  with- 
drawn from  pre-emption  and  sale  by  a  tax  title  and 
possession  under  it,  and  it  is  no  answer  to  say  that  the 
company  which  might  have  paid  the  taxes  gets  the 
price  paid  by  the  settler. 
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For  these  reasons  we  think  that  thougli  the  line  of 
the  road  had  been  built  and  approved  by  the  president, 
so  far  as  to  authorize  tlie  company  to  obtain  a  patent 
for  this  land,  if  tliey  had  paid  the  cost  of  survey  and 
the  expenses  of  making  the  conveyance,  yet  the  neglect 
to  do  this  and  the  contingent  right  of  offering  tlie  land 
to  actual  settlers  at  the  minimum  price  asked  for  its 
lands  by  the  government,  forbid  the  state  to  embarrass 
these  rights  by  a  sale  for  taxes. 

Judgment  reversed. 


THE    GRAND    RAPIDS,    NEWAYGO,    &   LAKE 
SHORE     RAILROAD     COMPANY    t. 

VAN  DRIELE. 

24  Michigan^  409. 

■ 

Supreme  Court  of  Micfiigan  ;  April  Term^  1872. 

Lands.  Proceeding  to  acquire  right  of  way.  In  proceedings  by  a 
railroad  company  to  acquire  the  right  of  way  for  its  road  over  lands 
owned  by  individuals,  the  petition  must  allege  that  the  taking  of 
Buch  lands  for  the  purposes  of  the  railroad  company  is  necessary  for 
the  public  use. 

In  such  proceedings,  a  findin<^  by  a  jury  **  that  it  was  and  is  necessary 
to  take  and  use  said  land  for  the  purpose  of  operating  and  constructs 
ing  said  railroad  by  said  company/*  is  not  a  sufficient  finding  that 
the  taking  of  such  property  is  necessary  for  the  public  use. 

Appeal  to  the  supreme  court  of  Michigan  from  the 
probate  court  of  Kent  county. 
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This  was  a  petition  by  the  Grand  Rapids,  Newaygo, 
&  Lake  Shore  Railroad  Company,  to  acquire  the  right 
of  way  for  railroad  purposes  over  the  lands  of  Ary  Van 
Driele  and  others.  The  petition  did  not  state  that 
there  was  any  necessity  for  taking  the  property 
for  public  use.  A  jury  was  demanded,  and  twelve 
jurors  having  been  summoned  and  impaneled,  the 
matter  was  tried  before  them.  The  report  of  the  jury 
on  the  subject  of  the  necessity  of  the  taking  for  the 
public  use,  simply  determined  ''  that  it  was  and  is 
necessary  to  take  and  use  said  land,  as  above  de- 
scribed, for  the  purpose  of  operating  and  constructing 
said  railroad  by  said  company."  The  report  of  the 
jury  was  confirmed  as  to  the  award  to  Van  Driele ;  and 
he  appealed. 

Norris  &  Blair y  for  the  petitioner. 

Willard  Kingsley^  for  the  appellant. 

The  Court  held  that  a  petition  to  acquire  title  to 
lands  for  railroad  purposes  should  allege  that  the  tak- 
ing was  necessary  for  the  public  use ;  and  that  the 
finding  of  the  jury  "that  it  was  and  is  necessary  to 
take  and  use  said  land  for  the  purpose  of  operating 
and  constructing  said  railroad  by  said  company,"  is 
not  such  a  finding  of  the  necessity  for  taking  said 
property  for  the-  public  use,  either  in  form  or  sub- 
stance, as  is  required  by  the  constitution.  Mich. 
Const,  Art.  XVIII.,  §  2.  See  Mansfield,  &c.  R.  R.  Co. 
V.  Clark,  23  Mich.  519. 

The  proceedings  must  be  reversed  with  costs. 
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THE   LAKE   SUPERIOR  &   MISSISSIPPI   RAIL- 

ROAD  COMPANY  v.  GREVE. 

17  MinnMOia^  823. 

m 

Supreme  Court  of  Minnesota ;  July  Term^  1871. 

Oompensatlon  for  lands  taken  for  railway  pnrposes.  Where  a  part  of 
a  tract  of  land  owned  by  an  indiTidual  Is  taken  for  the  construction 
of  a  railway,  and  the  shape  of  the  portion  which  remains  is  irreg- 
ular and  inconvenient,  the  owner  is  entitled  to  compensation  for 
the  damage  resulting  from  such  inconvenient  shape.  But  if,  sub- 
sequently, a  part  of  the  land  remaining  is  sought  to  be  taken  by 
the  same  railway  company,  it  seemSy  that  compensation  should  not 
be  allowed  a  second  time  for  the  irregularity  in  shape  of  the 
remainder. 

Where  a  statute  authorizing  a  railway  company  to  take  lands  of  indi- 
vidual owners  for  the  purposes  of  its  road  provides  that  upon  pay- 
ment of  the  compensation  determined  upon,  the  company  shall 
become  invested  and  seized  of  the  title  of  the  land,  and  entitled  to 
full,  free,  and  perfect  use  and  occupancy  of  the  same,  for  the 
purposes  of  a  railroad,  there  is  no  right  remaining  in  such  an 
owner,  part  of  whose  land  has  been  taken,  to  flow  the  land  taken, 
iu  using  a  water  power  appurtenant  to  the  remainder  of  the  land. 
And  if  the  taking  of  part  of  the  land  injures  or  wholly  destroys  the 
use  of  such  water  power,  the  owner  is  entitled  to  full  compensation 
for  the  injury. 

Upon  appeal  from  awards  of  compensation  for  several  separate  pieces 
of  property  of  the  same  owner  taken  for  railway  purposes,  an  ob- 
jection that  the  jury  awarded  a  sum  in  gross  instead  of  separate 
compensation  for  each  parcel,  is  not  available  if  not  taken  to  the 
award  when  made. 

Appeal  to  the  supreme  court  of  Minnesota  from 
the  court  of  common  pleas  of  Ramsey  county. 

This  was  a  proceeding  by  the  Lake  Superior  & 
Mississippi  Railroad  Company  to  acquire,  for  purposes 
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of  its  railroad,  certain  lands  of  Mary  Greve  and  others. 
The  facts  of  the  case  in  regard  to  the  lands  of  Mary 
Greve  are  stated  in  the  opinion.  From  the  award  of  the 
commissioners  she  appealed  to  the  common  pleas,  in 
which  court,  upon  trial  before  a  jury,  the  compensation 
awarded  was  larg(^ly  increased.  The  company  moved 
for.  a  new  rial,  but  the  motion  was  denied.  From  the 
order  denying  its  motion  for  a  new  trial,  the  company 
appealed  to  the  supreme  court. 

James  Smithy  Jr. ,  for  the  appellant. 
BrisMn  &  Palmer^  for  the  respondent. 

EiPLEY,.  Ch.  J. — Upon  proceedings  taken  by  the 
company  to  condemn  thi-ee  irregularly  shaped  pieces 
of  land,  described  by  metes  and  bounds,  and  referred 
to  and  designated  in  its  petition  as  tracts  A,  D,  and 
I,  upon  an  annexed  plan,  the  commissioners  awarded 
as  damages  for  the  first  tract  four  hundred  dollars,  for 
the  second  two  hundred  dollars,  for  the  third  five 
hundred  dollars. 

The  respondent  appealed,  and  upon  a  trial  of  the 
appeal,  the  jury  returned  a  verdict  awarding  her  the 
gross  sum  of  ten  thousand  dollars. 

The  company  appealed  to  this  court  from  the  order 
of  the  court  below  denying  its  motion  for  a  new  trial, 
made  upon  the  following  grounds  : 

1.  Excessive  damages,  appearing*  to  have  been 
given  under  the  influence  of  passion  and  prejudice. 

2.  That  the  verdict  is  not  justified  by  the  evidence, 
and  is  contrary  to  law. 

3.  Error  in  law  occurring  at  the  trial,  and  excepted 
to. 

The  first  ground  is  not  urged.  It  is  urged,  how- 
ever, that  the  erroneous  rulings  of  the  court,  and 
refusals  to  charge  as  requested  by  the  appellant,  have 
induced  a  verdict  excessive  in  amount. 
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It  appears  that  the  respondent  was  originally  the 
owner  of  an  irregularly  shaped  tract  of  land.  The 
railroad  w^as  located  througli  it,  and  by  a  former  con- 
demnation had  taken  a  strip  tliirty-five  feet  wide  on. 
each  side  of  the  center  line  of  such  location,  and  there- 
by leaving  the  residue  in  three  irregularly  shaped 
parcels,  viz.:  two  small  tracts  designated  in  this  case 
as  tract  D,  and  tract  I,  aforesaid,  on  the  west  side, 
and  the  rest,  constituting  the  third,  on  the  east  side  of 
said  seventy  foot  strip.  From  this  third  tract  the 
present  condemnation  takes  tract  A. 

Under  the  first  condemnation,  the  commissioners 
awarded  five  hundred  dollars  for  said  seventy  foot 
strip,  which  was  not  appealed  from,  and  had  become 
final. 

^' It  is  palpable,"  says  the  appellant,  ^'that  the  com- 
missioners under  the  first  condemnation,  must  have 
taken  into  consideration  the  fact,  as  an  element  of 
compensation,  that  these  tracts  were  so  left  irregular, 
and  their  value  reduced  ;  yet  the  court  in  its  charge 
ignored  the  former  proceeding,  and  instructed  tlm 
jury,  that  *it  is  obviously  fair  that  the  company 
should  pay  for  any  and  all  damages  done  to  the  prop- 
erty, as  well  as  for  the  value  of  that  which  is  taken  \ 
and  if  the  shape  of  the  portion  which  remains  be  irreg- 
ular and  inconvenient,  causing  damage,  it  would  be 
proper  for  you  to  consider  that  fact  in  favor  of  the 
land  owner.'  This  portion  of  the  charge  was  duly 
excepted  to,  and  we  submit  that  the  court  erred,  and 
by  its  charge  has  made  the  company  pay  twice  for  the 
same  thing." 

K'o  objection  can  be  made  to  the  sentence  quoted, 
in  the  abstract. 

Unless  the  appellant  can  show  error  in  the  applica- 
tion of  the  principle  therein  stated,  on  the  part  of  the 
court,  or  jury,  the  appellant's  position  is  unfounded* 
This  it  has  not  done. 
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The  whole  of  the  paragraph  quoted  from  is  as  fol- 
lows: "In  such  cases  as  this,  a  party  is  entitled  to  a 
fair  market  value  for  property  taken  by  a  railroad 
company.  As  to  the  irregularity  of  shape  of  the 
property  left,  I  do  not  think  that  has  much  to  do 
with  the  case,  and  for  this  reason;  if  a  piece  of  property 
is  cut  off  by  a  railroad,  for  its  own  use,  and  without 
reference  to  the  consent  or  convenience  of  the  owner, 
it  is  obviously  fair  that  the  company  should  pay  for 
any  and  all  damage  done  to  the  property,  as  well  as 
for  the  value  of  that  which  is  taken  ;  and  if  the  shape 
of  the  portion  which  remains  be  irregular  and  incon- 
venient, causing  damage,  it  would  be  proper  for  you 
to  consider  that  fact  in  favor  of  the  land  owner." 

This  plainly  has  no  application  to  tract  D,  or  tract 
I,  for  the  appellant  took  them  all. 

But  tract  A  was  carved  out  of  the  large  tract  on 
the  east  side  of  the  railroad  aforesaid,  so  as  to  leave 
that  which  was  not  taken,  in  an  irregular  shape. 

It  seems  impossible  but  that  the  court  must  herein 
have  referred  to  tract  A,  and  that  from  which  it  was 
taken,  and  that  the  jury  must  have  so  understood  it. 
It  appears  by  the  case,  however,  that  the  exception  in 
question  also  covered  what  followed,  namely,  "If 
there  be  fifteen  acres  in  a  piece  of  property,  and  the 
railroad  company  takes  an  acre,  they  take  it  just  as 
they  please,  without  reference  to  its  shape;  and  it 
would  be  unfair  to  take  a  portion  of  land  worth  one 
thousand  dollars  per  acre,  and  then  say  that  the  por- 
tion so  taken  was  not  worth  at  that  rate,  because  (by 
your  action)  its  shape  was  irregular." 

This  refers  to  the  value  of  the  tract  taken,  and  is 
correct  in  the  abstract.  It  is  applicable  to  tract  A, 
which  is  taken  in  an  irregular  shape.  It  has  no  appli- 
cation whatever  to  D  and  I,  the  whole  of  which  are 
taken,  and  which  were  irregular  when  taken,  an  irreg- 
ularity resulting,  too,  from  the  former  condemnation ; 
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whereas  it  would  be  unreasonable  to  say  that  the 
words  "by  your  action,"  referred  to  any  action  of  the 
company,  other  than  the  proceedings  then  under  con- 
sideration. 

"  So,"  the  charge  proceeds,  and  which  is  also  covered 
by  the  exception,  "  in  valuing  these  portions,  you  must 
consider  them,  not  as  irregular  pieces,  but  as  part  of 
the  whole,  of  which  the  value  was  -so  much  per  acre  ; 
they  have  taken  it  as  they  pleased ;  if  the  whole  was 
worth  one  thousand  dollars  per  acre,  the  part  taken  is 
worth  at  the  same  rate  per  acre.  If  the  raUroad  com- 
pany take  land  of  but  little  comparative  value,  the 
principle  would  be  just  the  same ;  as  to  irregularity  of 
shape,  the  shape  would  not  deliver  it  (nc)from  its 
value,  under  such  circumstances." 

This  again  is  correct  in  the  abstract,  and  correct  as 
applied  to  the  portion  A,  and  the  portion  of  respond- 
ent's land  from  which  portion  A  was  taken.  It  has 
no  applicability  to  D  and  I,  and  it  is  not  presumable, 
therefore,  that  the  court  or  jury  so  applied  it.  If  it 
be  said  that  the  language  was  open  to  that  construc- 
tion, because  the  words  "in  valuing  these  portions 
you  must  consider  them,  not  as  irregular  pieces,  but 
as  part  of  the  whole,"  &c.,  will  include  all  three  tracts, 
the  answer  is,  that  their  natural  appUcation  is  to  por- 
tion A,  and  that  from  which  it  is  taken*  It  would 
scarcely  occur  to  any  one  to  speak  of  D  and  I  as  part 
of  a  whole,  &c.  But  if  the  generality  of  the  language 
was  likely,  in  appellant's  opinion,  to  mislead  the  jury, 
it  should  have  asked  for  a  more  specific  instruction  in 
that  regard. 

The  exception,  as  taken,  is  to  what  could  raise  at 
most  but  a  surmise,  that  the  jury  might  have  been 
misled  by  the  generality  of  the  language  specified,  a 
surmise,  however,  which  is  without  weight,  in  view  of 
the  fact  that  D  and  I  are  separately  described  in  the  pe- 
tition, and  separately  appraised  by  the  commissioners. 
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and  all  the  witnesses  at  the  trial.  It  is  inconceivable, 
therefore,  that  the  jury  should  have  supposed  that  the 
court,  in  speaking  of  a  whole  from  which  the  company 
had  taken  a  part,  referred  to  the  property  as  it  was 
before  the  first  condemnation,  and  considered  D  and  I 
as  still  part  and  parcel  thereof. 

The  appellant  requested  the  court  to  instruct  the 
jury  as  follows : 

^*That  the  railroad  company,  in  condemning  prop- 
erty for  railroad  purposes,  acquires  an  easement  and 
right  to  use  the  property  for  the  purposes  for  which  it 
is  condemned ;  that  in  assessing  the  compensation  and 
damages  to  be  paid  to  the  appellant  (respondent  here), 
the  same  will  be  assessable  upon  the  theory  that  the 
user  will  be  perpetual,  and  the  same  compensation 
allowed  as  though  the  fee  was  absolutely  taken ; 
nevertheless,  the  appellant,  as  land  owner,  has  the 
right  to  the  use  of  the  condemned  property,  provided 
such  use  does  not  interfere  with  or  obstruct  the  use 
of  the  property  for  railroad  purposes ;  hence,  if  the 
flowage  of  the  water  along  the  side  of  the  railroad 
embankment  is  in  fact  no  damage  or  injury  to  the 
property,  and  does  not  in  any  wise  aflfect  the  use  of 
the  condemned  land  for  railroad  purposes,  such  user 
is  allowable." 

The  user  referred  to  is  the  supposed  flowage  neces- 
sary in  any  improvement  of  a  water  power  on  respond- 
ent's  land. 

Taking  the  appellant's  construction  of  the  language 
of  the  court  below  to  be  correct,  the  court  gave  this 
instruction  qualified  as  follows:  ''That  the  right  of 
defendant  (the  appellant  here)  to  the  use  of  land  taken 
by  this  proceeding  for  railroad  purposes,  is  absolute 
and  exclusive ;  that  it  may  cover  such  land  with  build- 
ings, or  put  it  to  such  other  use  as  may  be  necessary 
to  carry  on  its  proper  and  legitimate  business ;  and 
may  exclude  the  occupancy  and  use  of  every  one  else. 
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...  In  theory,  the  law  is,  that  if  the  land  taken  by 
the  railroad  company  was  condemned  and  taken  from 
the  general  property,  he,  the  owner,  wonld  be  entitled 
to  the  use  of  the  land ;  but,  in  practice,  that  does  not 
amount  to  anything.  ...  In  theory  he  has  a  right, 
but  in  practice  he  is  at  the  mercy  of  the  railroad  com- 
pany." 

"  In  all  this,"  says  the  appellant,  '•  we  submit  that 
the  court  has  manifestly  mistaken  the  law  of  the 
case." 

The  argument  is,  that  though  the  assessment  of 
damages  is  to  be  on  the  theory  that  the  use  for  rail- 
road purposes  will  be  perpetual,  yet  they  are  to  be 
assessed  with  reference  to  the  kind  of  use  authorized ; 
that  its  charter  contains  no  authority  for  acquiring 
the  fee  simple  absolute ;  a  user  for  certain  purpose^ 
only  is  authorized ;  the  same  rights,  as  to  ownership^ 
remain  to  the  land  owner  as  in  case  of  an  ordinary 
highway;  that  the  company  acquired  the  right  of 
way,  merely,  through  these  lands,  and  the  right,  of 
course,  to  raise  its  roadbed  ;  to  grade  and  run  its  cars 
over  the  land  appropriated,  and  acquire  no  further 
right ;  hence,  it  has  the  exclusive  use  for  that  purpose 
only.  The  jury,  from  the  evidence,  and  their  own 
actual  view  of  the  premises,  should  have  found  that 
the  mere  flowing  back  of  the  water  upon  the  sides  of 
the  embankment,  could  not  interfere  with  the  use  of 
the  track  laid  upon  the  summit  for  raUroad  purposes ; 
that,  therefore,  the  improvement  of  the  water  power 
could  not  interfere  with  the  user  acquired;  yet  the 
ruling  of  the  court  is  such  as  to  deprive  the  jury  of 
the  right  to  consider  the  question  as  to  how  far  the 
power  could  be  improved  and  used,  and  consequently 
compelled  them  to  assess  damages  on  the  theory  that 
the  water  power  was  wholly  destroyed. 

Assuming  the  correctness  of  appellant' s  view  of  its 
charter,  all  this  obviously  rests  on  the  assumption 
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that  the  water  power  conld  be  improved  without  inter- 
fering with  the  use  of  the  track. 

The  instruction  asked  implies  that  it  could  be  im- 
proved by  merely  flowing  the  water  back  along  the 
side  of  the  embankment,  and  proposes  to  leave  it  to 
the  jury  as  to  whether  it  could  or  not ;  but  whether  it 
could  be  or  not,  the  settled  case  furnishes  us  with 
no  means  of  judging. 

All  that  bears  upon  the  point  is  the  evidence  of 
witnesses  for  the  respondent,  that  the  water  power  is 
gone  unless  the  respondent  has  the  right  to  use  the 
embankment,  not  only,  as  we  understand  it,  to  flow 
back  the  water,  but  to  rest  one  end  of  the  mill  dam 
upon  it. 

There  is  no  evidence,  whatever,  that  a  pond  along 
^the  side  of  the  railroad  track  in  this  place,  would  not 
interfere  in  any  way  with  the  use  of  the  road  bed  and 
track  by  the  company ;  and  if  the  improvement  in- 
volved the  use  of  the  embankment  for  a  support  to  a 
mill  dam  and  one  side  of  the  pond,  it  would  seem  that 
this  would  necessarily  interfere  with  such  free  use. 
One  would  naturally  conclude,  for  instance,  that  it 
would  be  more  difficult  to  repair  a  track  one  side  of 
which  is  a  mill  pond,  than  one  which  had  solid  ground 
on  both  sides. 

There  being,  therefore,  no  evidence  in  the  case  to 
support  the  assumption  upon  which  the  instruction 
asked  proceeds,  it  was  a  mere  abstract  proposition, 
and  error  can  not  be  predicated  on  the  refusal  to  give 
it  as  asked,  though  it  be  abstractly  correct.  We 
think,  however,  that  the  appellant's  argument  pro- 
ceeds upon  a  misconstruction  of  its  charter.  Minn. 
Sp.  Laws  of  1861,  ch.  1. 

By  section  2  it  is  authorized  to  maintain,  use,  arid 
operate,  and  at  pleasure  to  alter  the  line  thereof,  a 
railroad  with  one  or  more  tracks  or  lines  of  rails, 
together  with  all  proper  stations,  depots,  turn-outs, 
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and  all  other  appurtenances  and  furniture  of  a  rail- 
road. 

By  section  7  it  shall  have  the  right  of  way  upon, 
and  appropriate  to  its  own  use  and  control  for  the 
purposes  of  the  said  road  and  its  appurtenances,  land 
not  exceeding  two  hundred  feet  in  width,  except  in 
cases  where  a  borrowing  pit  or  waste  bank  is  necessary 
for  the  construction  thereof;  in  which  cases  such 
additional  land  may  be  appropriated  by  said  company 
as  may  be  necessary,  and  said  company  may  by  its 
engineers,  agents,  and  contractors  enter  upon  and  take 
possession  of  and  use  all  and  singular  any  lands,  tim- 
ber, streams,  and  materials  of  any  and  every  kind  for 
the  purpose  of  making  the  survey  and  fixing  the  loca- 
tion  of  said  railroad,  and  of  all  stations,  depots,  turn- 
outs, and  other  things  necessary,  proper,  or  convenient 
for  the  same  and  the  full  use  and  protection  thereof. 
The  state  then  grants  to  the  company  all  land  owned 
by  the  state  within  said  limits,  and  by  section  8  it  may 
take  and  hold  for  the  said  purposes,  or  any  of  them, 
such  additional  land  as  may  be  requisite  or  convenient 
therefor ;  but  unless  given  by  or  purchased  from  the 
owners,  full  and  proper  compensation  therefor  shall 
be  made,  to  be  ascertained  as  therein  prescribed. 
Among  other  things,  the  court  is  to  make  an  order 
appointing  three  commissioners  to  ascertain  and  deter- 
mine the  amount  to  be  paid  by  said  corporation  to 
each  party  interested,  as  compensation  for  his  interest 
or  estate  in  such  parcel  or  parcels  of  land. 

The  commissioners  are  to  take  an  oath,  faithfully 
to  ascertain  and  determine  the  compensation  to  be 
paid  by  the  company  to  the  respective  claimants,  for 
land,  or  interest  in  land  to  be  taken  for  the  use  of  the 
company.  Upon  the  payment  to  the  party  interested 
of  the  amount  determined  to  be  due  him,  the  company 
shall  become  in  vested,  and  seized  of  the  title  of  the 
land,   and    entitled   to   full,    free,    and   perfect   use 
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and  occupancy  of  the  same,  for  the  purposes  afore- 
said. 

The  right  to  the  full,  free,  and  perfect  use  and 
occupancy  of  land,  is  certainly  a  right  to  the  exclu- 
sive use  of  it.  This  company  is  therefore  entitled, 
at  all  events,  in  perpetuity,  to  the  exclusive  use  of 
this  land,  for  the  purposes  aforesaid. 

Those  purposes  are  to  construct,  operate,  and  main- 
tain a  railroad,  with  one  or  more  lines  of  track,  with 
all  proper  stations,  depots,  turn  outs,  and  all  other 
appurtenances  of  a  railroad. 

The  appellant  is  therefore  mistaken  in  supposing 
that  it  could  acquire  under  said  charter  only  the  right 
of  way,  and  the  right  to  raise  its  road  bed  to  grade, 
and  run  its  cars  over  the  land.  The  land,  it  says, 
''is  appropriated  for  its  main  track  merely,  as  is 
shown  by  the  plat,  and  fact  of  construction  and  opera- 
tion." 

The  plat  throws  no  light  whatever  on  the  subject, 
nor  is  there  any  evidence  in  the  case,  as  to  the  manner 
of  the  construction  and  operation  of  the  main  track, 
tending  to  prove  anything  of  the  kind.  Indeed,  the 
evidence  of  the  respondent  is  directly  opposed  to  such 
an  assertion  ;  for  it  appears  therefrom  that  at  the 
time  of  the  trial,  the  company  had  already  taken 
possession  of  tract  A,  and  erected  buildings  on  it. 
"The  machine  shop  is  partly  on  tract  A.  The  black- 
smith shop  is  wholly  on  it,  and  some  others.''  Of 
course,  however,  it  would  be  wholly  immaterial,  if  the 
fact  were  so,  that  the  company  had  at  the  time  of  the 
trial  put  the  land  to  no  other  use  than  that  of  placing 
thereupon  its  main  track,  leaving  a  space  which  might 
be  covered  with  water  without  interfering  with  the 
track. 

Whatever  the  right  and  title  acquired  by  the  con- 
demnation might  be,  it  would  not  be  acquired  till 
judgment  upon  the  verdict  (Carli  t?.  Stillwater  R.  R.  Co., 
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16  Minn.  260),  and  payment  or  deposit  of  the  compensa- 
tion awarded.  Section  8  of  the  company's  charter. 
Acts  of  the  company  previously  done  on  the  land  in  the 
construction  and  operation  of  a  railroad,  can  have  no 
effect,  therefore,  in  determining  the  nature  and  extent 
of  that  right. 

The  right  and  title  with  which  it  is  hereafter  to  be 
invested,  the  full,  free,  and  perfect  occupancy  to  which 
it  is  hereafter  to  become  entitled,  is  the  right  to  an 
exclusive  use  of  the  whole  of  the  tract  taken,  at  any 
and  all  times  hereafter,  for  all  or  any  of  the  purposes 
above  mentioned.  This  will  be  as  inconsistent  in 
practical  effect  with  a  right  in  the  land  owner  to 
flow  the  land,  as  a  lease  from  him  to  the  railroad 
•company  of  the  land  for  its  purposes  aforesaid  would 
be. 

The  instruction  asked  required  the  jury  to  give  the 
respondent  the  full  value  of  the  fee  simple  of  tract  A. 
The  charge  actually  given  amounted  to  this,  in  respect 
of  tract  A.  With  respect  to  the  tract  left,  it  instructed 
the  jnry,  that  if  the  jury  find  that  the  taking  of  tract 
A  has  injured  the  water  power  of  plaintiff  (respon- 
dent), they  may  assess  full  damages  for  such  injury  as 
shown  by  the  evidence. 

If  the  water  power  could  not  be  used  without  flow- 
ing tract  A,  the  jury  must  assess  the  owner's  damages 
on  the  theory  that  it  was  practically  gone,  for  the 
company  might,  at  any  and  all  times,  occupy  the 
whole  of  tract  A  for  its  purposes,  to  the  exclusion 
of  any  such  fiowage,  and  the  instruction  would  be 
correct. 

It  might  well  be  asked  in  this  connection,  how  the 
appellant  reconciles  its  position,  that  this  land  is 
appropriated  for  its  main  track,  merely,  and  that  the 
land  owner  might  flow  all  that  was  not  covered  by  its 
present  road  bed,  without  interfering  with  the  rights 
acquired  by  the  taking,  and  its  request  for  an  instruc- 
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tion,  that  if  such  flowage  is  in  fact  no  damage  or 
injury  to  the  property,  and  does  not  aflfect  the  use  of 
the  condemned  land  for  railroad  purposes,  such  user 
is  allowable  with  the  allegation  in  its  petition,  that  said 
tracts  ^''are  necessarily  and  actually  required  for  the 
proper  construction  and  operation  of  said  road,  for 
necessary  borrowing  pits,  side  tracks,  water  tanks,  and 
stations,  and  approaches  to  and  upon  the  line  of  said 
road,  as  now  necessarily  surveyed,  located,  and  to  be 
constructed;  and  that  the  said  road  can  not  be 
possibly  constructed  or  operated  as  its  progress  now 
demonstrates,  without  procuring  for  the  use  of  the 
company  all  the  said  tracts." 

If  the  company  can  not  construct  and  operate  its 
road  without  using  all  this  land,  what  right  of  any 
practical  importance  would  the  land  owner  have 
left,  consistent  with  the  easement  of  the  company 
therein  \ 

The  next  objection  is,  that  the  proceedings  are 
erroneous,  because  the  jury  hav'e  returned  a  sum 
in  gross,  which  can  not  be  legally  done  upon  appeals 
from  separate  awards  on  separate  parcels  of  property. 

Whether  it  can  be  legally  done  under  this  charter 
or  not,  it  is  not  necessary  to  determine.  The  appel- 
lant made  no  objection  to  the  verdict  at  the  time,  and 
as  it  does  not  appear  how  it  has  been  or  can  be  injured 
by  the  fact  that  it  is  not  in  detail,  the  objection  cau 
not  be  raised  for  the  first  time  in  this  court.  Babcock 
X.  Sanborn,  3  Minn.  141. 

It  alleges  that  it  actually  needs  all  the  several 
tracts,  and  the  judgment  will  give  it  what  it  needs,  aa 
effectually  as  if  the  verdict  were  in  detail.  St.  Paul, 
&c.  R.  R.  Co.  ^.  Matthews,  16  Minn.  341. 

The  appellant,  considering  that  the  instruction 
asked  as  aforesaid  was  substantially  refused,  asked 
the  court  to  instruct  the  jury  as  follows  : 

*'  That  in  the  condemnation  in  evidence  in  the  pro- 
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ceediBgs  against  Oliver  Ames  and  others,  from  the 
northern  limits  of  the  present  condemnation  through 
such  premises,  the  said  alleged  water  power  of  appel- 
lant above  that  point  can  not  be  utilized  without 
constructing  the  abutments  of  the  dam  upon  land  of 
the  company,  and  without  flowing  company's  land ; 
that  then,  in  such  case,  said  portion  of  said  power 
within  said  former  condemnation  is  not  to  be  allowed 
for  in  this  case,  all  damages  to  which  the  party  was 
entitled  by  reason  of  the  taking  of  said  premises 
(described  in  said  former  proceedings)  are  to  be  taken 
as  already  allowed." 

This  was  refused.  In  support  of  its  exception  to 
such  refusal,  the  appellant  urges  that  the  instructions, 
as  they  stood,  required  the  jury  to  asses  damages  for 
the  whole  water  power,  whereas  a  part  thereof  had 
been  already  taken. 

It  is  a  sufficient  justification  of  the  refusal  to  give 
the  instruction  requested,  that  it  instructs  the  jury 
upon  the  matter  of  fact,  that  the  alleged  water  power 
of  respondent  above  the  point  named  can  not  be  mad© 
use  of  without  the  use  of  land  belonging  to  the 
appellant.  The  words  ''that  then  in  such  case,"  do 
not,  and  could  not  have  been  understood  by  the  jury 
to  leave  it  to  them  to  decide  the  matter  of  fact.  The 
instruction  states  the  matter  of  fact,  and  then  states 
the  law  applicable  to  "such  case,"  that  is,  the  case 
stated  to  exist. 

Before  the  court  could  properly  thus  charge  the 
jury,  it  must  have  been  admitted,  or  proved  beyond 
dispute,  that  such  a  state  of  facts  existed. 

But  the  evidence  discloses  nothing  whatever  from 
which  it  can  be  inferred  whether  or  not  such  a  state  of 
facts  did  exist.  The  proceedings  referred  to  merely 
show  that  the  appellant  thereby  took  for  its  purpose  a 
strip  of  land  thirty-five  feet  wide  on  each  side  of  its 
center  line,  which  belonged  to  respondent,  and  of 
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which  land  tracts  D  and  I  and  the  tract  from  which  A 
is  taken  were  part,  and  part  of  which  lies  north  of  said 
tracts  A,  D,  and  I.  Nor  can  we  discover  anything 
else  in  the  case  upon  which  even  an  intelligent 
conjecture  could  be  based  as  to  what  the  water  power, 
if  any,  of  respondent's  aforesaid  tracts,  required  for 
its  utilization. 

The  instructions  as  given  were  correct ;  as  already 
remarked,  they  required  the  jury  to  assess  damages 
for  the  value  of  the  land  taken,  in  whatever  that  value 
lies,  and  also  that  if  there  was  a  water  power  on 
respondent' s  land  which  was  injured  by  the  taking  of 
tract  A,  that  they  should  assess  full  damages  for  such 
injury  as  shown  by  the  evidence. 

A  witness  called  for  respondent  was  asked,  "What 
was  the  value  of  this  water  power  before  the  railroad 
company  took  the  land  in  question,  and  what  is  th« 
value  now?"  The  appellant  objected,  on  the  ground 
that  the  examination  ought  to  be  confined  to  the  value 
of  the  portion  not  included  in  the  compensation  already 
made.    The  objection  was  overruled. 

There  was  no  evidence  in  the  case  when  this  ques- 
tion was  put,  respecting  a  former  condemnation. 
The  court  was  right,  therefore,  in  overruling  the 
objection,  and  if  the  former  condemnation,  when  sub- 
sequently proved,  affected  the  question,  the  appellant 
might  have  requested  the  court  to  have  the  evidence 
struck  out. 

The  appellant  urges  in  this  court,  that  the  question 
was  improper,  because  the  time  for  assessing  damages 
is  the  date  of  filing  of  the  report  of  the  commissioners. 
This  objection  was  not  made  below  and  can  not,  of 
course,  be  considered  here. 

One  ground  of  the  motion  for  a  new  trial  is,  that 
the  verdict  is  not  justified  by  the  evidence.  The 
appellant  has  not  discussed  the  evidence  with  refer- 
ence to  this,  and  it  is  wholly  unnecessary  that  we 


AMERICAN    EAILWAY    REPORTS.  187 

Minnesota  Valley  R.  R  Co.  o.  Doran. 

should  do  so,  inasmucli  as  the  settled  case  does  not 
purport  to  contain  all  the  evidence. 

Order  affirmed* 


THE  MINNESOTA   VALLEY   EAILEOAD  COM- 

PANT  t).  DOEAN. 

17  innjiemtOy  188. 

Supreme  Court  qf  Minnesota ;  July  Termj  1871. 

Compensation  for  land  taken  for  railway  parposea.  Upon  appeal  from 
an  award  by  commisaioners  of  compensation  to  an  owner  of  land 
taken  for  or  damaged  by  the  construction  of  a  railway,  the  land 
owner  holds  the  position  of  plaintifif,  and  is  entitled  to  open  and 
close. 

That  the  owner  of  land  across  which  a  railway  company  has  located 
and  constructed  its  road  has  sold  large  quantities  of  wood  and  ties 
to  the  company,  and  has  realized  large  profits  therefrom,  in  con- 
sequence of  the  location  of  the  railroad  across  his  land,  does  not 
constitute  a  benefit  to  him  which  may  be  allowed  in  recoupment  of 
damages  to  his  land  resulting  from  the  construction  of  the  rail- 
road. 

Although  in  estimating  the  compensation  to  be  allowed  for  injury 
to  lands  from  the  construction  of  a  railroad,  mere  inconvenience 
in  crossing  the  track  is  not  a  proper  item,  necessary  delay  and 
labor  in  opening  and  shutting  gates  and  taking  down  and  putting 
up  bars  may  properly  be  considered. 

Where  a  railway  company  is  required  by  law  to  build  and  maintain  a 
legal  fence  on  each  nde  of  its  railroad  through  improved  lands,  for 
the  protection  and  benefit  of  the  owner«of  such  lands,  if  such  fences 
constitute  a  further  obstruction  to  the  use  of  the  lands  by  the 
owner,  in  addition  to  the  injury  resulting  from  the  construction  of 
ihe  road  itself,  in  determining  the  compensation  to  be  awarded 
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him,  such  fences  may  properly  be  considered  as  an  element  a( 
damage. 
Trial.  Instructions  to  Jury.  In  proceedings  to  which  a  railroad  cor- 
poration is  a  party,  general  propositions  in  a  charge  to  the  jury 
that  corporations  are  naturally  grasping  and  avaricious,  and  other 
remarks  of  like  character,  with  a  caution  to  the  jury  not  to  be 
influenced  by  such  considerations,  are  not,  on  appeal,  ground  for 
reversal,  where  n«  application  of  such  remarks  is  made  by  the 
judge  to  the  parties  or  to  the  facts  of  the  particular  case.  Even 
if  erroneous,  such  propositions  upon  abstract  questions  are  not 
ground  for  reversal. 

Appeal  to  the  supreme  court  of  Minnesota  from 
the  district  court  for  Le  Sueur  county. 

This  was  a  proceeding  by  the  Minnesota  Valley 
Railroad  Company  to  acquire,  for  purposes  of  its  rail- 
road, certain  lands  of  Michael  Doran.  The  facts  of  the 
case  appear  from  the  opinion.  Prom  the  award  of  the 
commissioners,  Doran  appealed  to  the  district  court, 
on  the  ground  that  the  compensation  awarded  him 
was  inadequate.  The  decision  of  the  district  court, 
upon  appeal  to  the  supreme  court,  was  reversed,  and  a 
new  trial  ordered.  Upon  such  second  trial  a  verdict 
was  rendered  for  Doran.  The  railroad  company  moved 
for  a  new  trial,  but  the  motion  was  denied.  Prom  the 
order  denying  its  motion  for  a  new  trial  the  railroad 
company  appealed  to  the  supreme  court. 

Swan  &  Bangs^  for  the  appellant. 

Caldwell  &  Severance^  and  Brisbin  &  Palmer ^  for 
the  respondent. 

Ripley,  Ch.  J. — ^^lis  is  the  case  in  which  a  new 
trial  was  heretofore  ordered.  15  Minn.  230.  The 
appeal  taken  by  Doran  from  the  award  of  the  commis- 
sioners was  upon  the  ground  that  the  award  of  said 
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commissioners  is  a  wholly  inadequate  compensation 
for  the  taking  of  said  several  parcels  of  land. 

The  said  appeal  coming  on  for  trial  at  the  October 
term,  1870,  of  the  district  court  for  Le  Sueur  county, 
and  a  jury  impaneled  to  try  the  issue  raised  on  said 
appeal,  having  viewed  the  premises,  the  railroad  com- 
pany offered  to  proceed  and  introduce  evidence  in 
support  of  the  issue  made  by  said  appeal  on  the  part 
of  said  company,  to  which  Doran  objected. 

The  court  decided  that  Doran  should  assume  the 
position  of  plaintiff  in  the  cause,  and  proceed  to  intro- 
duce his  evidence  in  support  of  the  issue  made,  to 
which  the  company  excepted. 

The  company's  charter  provides  that  **the  cause 
upon  such  appeal  shall  be  entered,  proceeded  in,  and 
determined,  in  the  same  manner  as  cases  on  appeal 
from  courts  of  justices  of  the  peace. '*    Minn.  Laws  of- 
1855,  ch.  24,  §  6. 

Minn.  Gen.  Stat.  ch.  65,  §  108,  provides,  as  to  the 
entering  of  such  appeals,  that,  "  The  appellant  shall 
cause  an  entry  of  the  appeal  to  be  made  by  the  clerk 
of  the  court,  on  or  before  the  second  day  of  the  term,  ^ 
unless  otherwise  ordered  by  the  court,  and  the  plain- 
tiff in  the  court  below  shall  be  the  plaintiff  in  the 
court  above. '*  Strictly  speaking  there  is  here  no 
plaintiff  in  the  court  below.  The  statute  contemplates 
a  separate  cause  as  arising  on  the  taking  of  the  appeal 
between  the  company  and  each  land  owner  who  may 
appeal,  or  mce  versa;  and  as  the  commissioners  are 
not  a  court  in  the  sense  of  this  language,  and  their 
mode  of  procedure  is  discretionary  in  the  matters  here 
involved  (see  16  Barh.  {IV.  T.)  68),  where  the  language 
of  the  court  applies  very  well  to  the  provisions  of  this 
charter),  the  provision  in  question  can  have  no  other 
bearing,  if  any,  in  a  case  of  this  kind,  than  that  the 
appeal,  as  to  the  relative  position  of  the  parties  upon 
the  calendar,  shall  be   entitled  as  the   proceedings 
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theretofore  were,  viz. :  the  company  as  petitioner,  and 
the  land  owner  as  respondent.  The  charter  proceeds 
to  say,  that  in  case  the  appeal  shall  involve  the  deter- 
mination of  any  question  of  fact,  the  same  shall  be 
tried  by  a  jury.  It  is  of  course  to  be  tried  in  the  same 
manner  as  an  action  originally  commenced  in  the  dis- 
trict court. 

Minn.  Oen.  Stat  ch.  66,  §  209,  provides  that  unless 
the  court  for  special  reasons  otherwise  directs,  the 
plaintiff  shall  open  and  close. 

Under  the  discretion  hereby  given,  the  district 
courts  of  this  state,  like  those  of  the  territory,  have, 
and  rightly,  regulated  the  conduct  of  the  trial  in  this 
respect  according  to  the  immemorially  established  rule 
of  both  common  and  civil  law,  viz.:  that  the  side 
which  holds  the  affirmative  of  the  question  in  issue 
shall  open  and  close.  2  Bl.  Com.  Book  3,  ch.  23.  p. 
366. 

There  could  not  be  a  fitter  case  for  the  exercise  of 
discretion  in  this  direction  than  on  appeals  of  this 
kind.  The  issue  before  the  jury  is  the  amount  of 
compensation  to  be  paid  by  the  company  to  the  land 
owner  for  the  taking  or  injuriously  affecting  his  land, 
in  determining  which,  the  jury  are  to  take  into  con- 
sideration the  benefits  to  accrue  to  him  by  the  con- 
struction of  the  road,  and  allow  the  same  by  way 
of  recoupment  against  the  damages  sustained  there- 
by, and  return  their  verdict  for  the  balance  of 
damages. 

This  settles  the  question  as  to  the  right  to  open 
and  close  in  favor  of  the  land  owner.  The  analogy  is 
perfect  between  this  case  and  an  action  for  unliqui- 
dated damages  or  breach  of  contract,  in  which  defend- 
ant claims  a  set-off  by  way  of  recoupment  under 
Minn.  Gen.  Stat.  ch.  66,  §§  79,  80,  in  which  there 
could  be  no  question  that  the  affirmative  of  the  issue 
was  on  the  plaintiff.    The  case  of  Connecticut  Biver 
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R.  R.  Co.  V.  Clapp,  1  Cush.  {Mass.)  559,  is  in  point. 
In  that  case  the  railroad  company  appealed  from  the 
award.  "In  cases  where  a  reassessment  of  damages 
is  to  be  made  by  the  jury,  after  an  assessment  has 
been  made  by  the  commissioners,  it  is  immaterial 
Tfhich  party  makes  the  application  for  the  assessment* 
The  party  claiming  damage,  the  same  being  nnliqui- 
dated,  and  to  be  settled  by  the  jury,  has  the  right  of 
opening  and  closing  the  cause.  1  GreenL  Ev,  %%  76, 
77;  Mercer  v.  Whall,  5  AdolpTi.  <fe  Bl.  4A7.  In  this 
case  the  rule  is,  we  think,  correctly  laid  down  by  Lord 
Denman,  and  is  decisive  as  to  the  present  case. 
*  Whenever,'  he  says,  *from  the  state  of  the  record  at 
JYisi  Pritis,  there  is  anything  to  be  proved  by  the 
plaintiff,  whether  as  to  the  facts  necessary  for  his 
obtaining  a  verdict,  or  as  to  the  amount  of  damages, 
the  plaintiff  is  entitled  to  begin.'  .  .  .  The  only 
question  for  the  jury  in  this  case,  was  a  question  of 
damages,  which  they  were  bonnd  to  assess  without 
any  regard  to  the  previous  assessment  by  the  commis- 
sioners. There  seems,  therefore,  no  reason  for  allow- 
ing the  petitioners  to  open  and  close." 

The  force  of  this  authority  is  not  affected  by  the 
circumstance,  that  in  Massachusetts  the  application 
for  assessment  of  damages,  in  the  first  instance,  may 
be  made  by  either  party ;  nor  by  the  fact  that  the 
statute  of  Massachusetts  does  not,  like  ours,  provide  in 
terms  that  the  land  shall  not  be  taken  without  com- 
pensation first  paid  or  secured.  The  decision  does 
not  proceed  at  all  upon  such  considerations. 
**  Whether  the  land  owner,  being  desirous  to  get 
liis  damages,  is  usually  the  moving  party,  and  whether 
in  all  those  cases  the  laws  of  Massachusetts  look  on 
Imn  as  a  claimant  and  the  acting  party,"  as  suggested 
\}y  the  petitioner,  would  obviously  have  been  held  as 
immaterial  by  the  court,  as  the  question  as  to  which 
party  applied  for  the  jury  would  have  been« 
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It  does  not  appear  who  initiated  the  proceedings  in 
the  case  above  cited,  and  it  could  have  made  no  differ- 
ence which.  Before  the  jury,  the  parties  stood  just 
like  the  parties  here ;  for  in  Massachusetts  the  jury 
estimate  the  damage  to  the  land  owner  by  taking 
or  injuring  his  property,  and  allow  by  way  of  set-off 
the  benefit,  if  any,  by  reason  of  the  construction  of  the 
road. 

The  company  called  the  respondent  as  a  witness 
and  asked  him  the  following  question :  * '  What  is 
the  worth  of  cord-wood  and  railroad  ties  sold  by 
you  to  the  railroad  company  taken  from  the  farm 
land  in  question!"  Which  was  objected  to  by  the 
respondent;  the  objection  was  sustained,  and  appel- 
lant excepted.  This  ruling  was,  of  course,  entirely 
correct. 

The  company  then  offered  to  prove  that  the  re- 
spondent had  sold  large  quantities  of  wood  and  ties  to 
the  railroad  company,  and  had  realized  large  profits 
therefrom,  in  consequence  of  the  location  of  the  rail- 
road across  the  land,  to  which  the  respondent  objected, 
and  the  objection  was  sustained. 

The  appellant  insists  that  this  was  an  offer  to  show 
such  a  benefit  as  the  jury  were  authorized  to  allow  in 
recoupment  of  the  respondent's  damage.  How  far  it 
is  from  being  such  will  appear  from  one  or  two  very 
obvious  reflections.  Such  benefit  must  accrue  from  the 
construction  of  that  particular  portion  of  the  road 
which  runs  through  plaintiff's  land,  and  it  must 
accrue  directly  from  such  construction.  . 

The  offer,  in  brief,  is  to  prove  that  the  respondent 
got  a  large  price  for  wood  and  ties  sold  the  com- 
pany, because  the  road  was  on  his  land. 

Now  leaving  out  of  view  the  fact  that  the  offer  did 
not,  as  the  excluded  question  did,  specify  that  the 
wood  was  taken  from  the  land ;  and  assuming  that  it 
was,  which  the  court  below  was  by  no  means  obliged 
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to  assume  in  ruling  upon  the  oflfer,  it  will  at  once  be 
perceived,  that  such  oflfer  is  obnoxious  to  the  objec- 
tion which  was  held  fatal  to  the  instruction  asked  and 
refused  in  Minnesota  Central  R.  R.  Co.  r?.  McNamara, 
13  Minn,  608 ;  viz. :  that  it  does  not  limit  the  sup- 
posed benefit  to  the  land  of  the  respondent. 

Whoever  in  the  county  had  cord-wood  or  ties  to 
sell,  might,  for  aught  the  oflfer  discloses,  have  sold 
them  to  the  company  at  as  high  a  price  as  the  respond- 
ent, and  for  precisely  the  same  reason ;  viz. :  that  the 
road  crossed  respondent's  land.  To  be  sure,  we  can 
not  see  how,  but  neither  can  we  see  how  the  mere  fact 
that  the  road  crossed  his  land  could  have  possibly 
made  the  company  give  him  more  for  his  fuel  and  ties, 
than  it  would  have  done  if  the  road  had  been  near  his 
land,  but  not  on  it.  We  must  take  the  oflfer  as  it  was 
made. 

The  case  purports  to  set  out  neither  the  evidence 
nor  the  charge  in  full.  Portions  of  the  general  charge 
which  are  given,  are  said  by  the  appellant  to  be 
obnoxious  to  the  objection  of  great  unfairness  to  the 
appellant,  and  naturally  tending  to  prejudice  the  jury 
against  it ;  and  we  are  urged,  for  that  reason,  to  set 
the  verdict  aside. 

The  respondent,  on  the  other  hand,  considers  that 
the  remarks  of  the  court  were  intended  to  caution  the 
jury  against  prejudice.  We  can  not  say,  on  this 
record,  that  he  is  wrong. 

The  remarks  objected  to  begin  with  the  statement 
that  "considerable  has  been  said  by  counsel  pro  and 
coTi.,  with  reference  to  the  fact  that  one  of  the  parties 
to  this  proceeding  is  a  railroad  corporation." 

We  all  know  what  the  usual  arguments  are  on  this 
head  from  our  own  observation,  and  when  the  jury  has 
been  thus  addressed,  we  do  not  perceive  how  it  could 
have  any  tendency  to  inflame  them  against  appellant, 
to  tell  them,  that  corporations,  like  the  individuals 

lY— 13. 
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that  compose  them,  are  naturally  grasping  and  avari- 
cious (whether  this  be  a  sufficiently  cheerful  view  of 
human  nature  or  not),  and  that  the  combinations  of 
men,  and  the  concentration  of  great  wealth  in  their 
enterprises,  generally  creates  a  power  which  may  be 
and  frequently  is  used  to  the  detriment  of  the  people, 
and  they  should,  therefore,  be  carefully  watched,  and 
closely  guarded ;  but  that  the  ballot-box,  and  not  the 
jury  box  is  the  place  for  that ;  and  that,  therefore,  the 
jury  should  exclude  all  such  considerations  from  their 
minds  in  considering  the  case  ;  which  is,  in  substance 
and  effect,  the  language  which  is  objected  to. 

The  appellant  complains,  that  being  a  corporation, 
it  is  hereby  held  up  to  the  jury  as  avaricious  and 
grasping  ;  but  inasmuch  as  the  jury  are  told  that  all 
mankind  are  necessarily  equally  so,  such  a  general 
remark  could  hardly  excite  a  prejudice  against  the 
appellant.  Nor  does  the  judge  make  any  personal 
application  to  the  appellant.  It  is  not  stated  to  be 
wealthy,  or  powerful,  or  corrupt,  or  to  be  making  a 
bad  use  of  its  power. 

There  is  no  pretense  on  this  record  for  saying  that 
in  the  statement  of  these  general  propositions  respect- 
ing corporations,  and  his  caution  to  the  jury  against 
allowing  themselves  to  be  influenced  by  such  consid- 
erations, the  judge  was  not  acting  in  good  faith  ;  if  so, 
it  is  immaterial  whether  the  theories  in  question  are 
well  founded  or  not,  for,  even  if  they  are  not,  an  erro- 
neous opinion  upon  an  abstract  question  is  no  ground 
of  error. 

The  seventh  instruction  requested  by  the  appellant 
is  as  follows : 

''  The  jury  shall  not  take  into  account,  or  include 
in  their  estimate  of  damages,  any  sum  for  mere  incon- 
venience in  crossing  the  track  of  the  said  road  from 
one  side  of  the  track  to  the  other ; ' '  which  was  given 
with  this  qualification,  which  appellant  excepted  to  ; 


AMERICAN    RAILWAY    REPORTS.  195 

Minnesota  Valley  R.  R.  Co.  n.  Doran. 

' — __  ■   _  *  -        __i 

"but  this  does  not  mean,  that  where  it  is  necessary  to 
open  and  shut  gates,  or  let  down  and  put  up  bars,  that 
the  delay  in  time  or  labor  in  doing  so,  is  not  a  proper 
subject  for  you  to  consider  in  making  an  estimate  of 
the  damages ;  on  the  other  hand,  I  think  it  would  be 
proper  to  consider  it  as  an  element  of  damages." 

The  objection  made  by  appellant,  that  this  qualifi- 
cation was  assuming  facts  not  proved,  is  not  open  to  it 
in  this  case,  which  does  not  purport  to  contain  all  the 
evidence. 

As  to  the  correctness  of  the  qualification  in  point 
of  law,  it  can  not  be  said  that  delay  and  labor  in  open- 
ing and  shutting  gates,  and  taking  down  and  putting 
up  bars,  are  the  elements  that  make  up,  or  go  to  make 
up,  "the  mere  inconvenience  in  crossing  the  track," 
which,  in  accordance  with  the  decisions  of  this  court, 
was  charged  not  to  be  an  item  of  damage.  11  Minn. 
631. 

11  the  road  were  fenced,  there  must  be  bars,  or 
gates,  or  the  track  could  not  be  crossed  at  all ;  to  take 
down  the  bars  or  open  the  gate  would  be  a  pre- 
requisite to  crossing,  not  a  "mere  inconvenience  in 
crossing"  the  track.  The  necessity  of  so  doing 
certainly  detracts  from  the  free  use  and  enjoyment 
of  the  property.  In  so  far  as  it  does,  it  injuriously 
affects  the  property,  and  is  to  be  considered  by  the 
jury. 

It  may  also  be  observed,  as  to  the  matter  of  fact, 
that  aside  from  the  consideration  that  the  case  does 
not  contain  all  the  evidence,  it  is  quite  an  assumption 
on  appellant's  part,  that  the  whole  distinction  only 
existed  in  the  mind  of  the  court. 

It  api)ears  by  the  next  instruction  that  this  road 
had  been  built  and  fenced  by  the  company  through 
the  improved  lands ;  if  so,  there  mast  be  gates  or  bars 
in  those  fences  if  the  ''  respondent  is  to  cross  the  track 
at  all  in  the  cultivation  of  the  farm,"  and  that  he 
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would  be  obliged  to  do  so  is  fairly  to  be  inferred  from 
the  evidence  of  Aldrich,  who  says,  "the  road  is  a  great 
trouble  ;"  of  Wood,  who  says,  ''  it  outs  the  farms  up 
into  badly  shaped  fields  ; ' '  and  of  King,  who  says  one 
"can  work  the  land  on  each  side  of  the  road,  but  it 
would  be  a  great  deal  of  trouble.  The  road  cuts 
through  the  cultivated  land ;  leaves  some  on  both 
sides;"  and  of  Daily,  who  says,  "the  road  runs 
through  the  most  fertile  part  of  Doran's  farm." 

The  eighth  instruction  requested,  was  given  as 
follows:  "The  jury,  in  assessing  the  damages  to  be 
paid  by  the  respondent  for  the  right  of  way  across  the 
farm  lands,  shall  take  into  account  that  the  railroad 
company  is  obliged  to  construct  and  maintain  all 
necessary  and  proper  cattle  guards  and  farm  cross- 
ings, and  also,  within  two  years  after  the  completion 
of  its  road  through  any  improved  lands,  shall  build, 
keep,  and  maintain  a  legal  fence  on  each  side  of  its 
railroad  through  such  improved  lands."  To  this  the 
judge  added :  "Yes,  gentlemen,  this  is  a  proper  matter 
ior  your  consideration,  and  as  it  is  admitted  in  this 
case  that  the  land  has  been  taken,  the  road  has  been 
built,  and  the  fences  already  erected,  I  think  it  would 
also  be  a  proper  matter  for  your  consideration,  as  to 
whether  the  fences  themselves  do  not  create  a  further 
obstruction  to  the  free  use  of  this  farm ;  L  e.,  whether 
the  fences  and  road  do  not  damage  the  appellant  more 
than  the  road  alone  would  do.  I  think  that  would  be 
a  proper  subject  for  you  to  consider  as  an  element 
of  damage."  To  this  qualification  the  appellant 
excepted. 

The  objection  that  there  is  no  evidence  going  to 
show  whether  the  fences  and  road  damage  the  land 
owner  more  than  the  road  alone,  can  not  prevail  for 
the  reason  already  stated,  that  the  case  does  not  pur- 
port to  contain  all  the  evidence ;  nor  can  we  assume, 
without  evidence,  that  such  may  not  have  been  the 
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case,  in  point  of  fact,  in  respect  to  this  particular 
farm.  The  appellant's  objection  does  not  proceed 
upon  the  ground  that  it  was  not ;  but  it  is  said  that 
the  law  compels  the  company  to  buUd  the  fences ; 
that  they  are  meant  for  the  owner' s  benefit,  and  the 
statute  did  not  mean  that  the  company  should  have  to 
pay  extra  for  being  obliged  to  build  them. 

It  can  not  be  contended,  however,  but  that  compen- 
sation should  be  made  for  all  such  loss  or  damage  as 
may  result  from  the  construction  and  use  of  the  road, 
in  a  manner  required  by  the  law.  Though  the  law 
compelled  the  company  to  build  these  fences,  intend- 
ing thereby  to  benefit  the  land  owner,  yet,  if  in  any 
instance  they  are  in  point  of  fact  an  injury,  it  is  not 
perceived  why  the  land  owner  should  not  be  compen- 
sated therefor. 

We  do  not  think  that  the  charge  is  to  be  looked  at 
as  duplicating  the  element  of  damage  referred  to  in 
the  seventh  instruction.  In  the  first  place,  as  the 
charge  is  not  given  in  full,  these  qualifications  may 
have  been  rendered  necessary  by  the  rest  of  the  charge, 
and  each  qualification  was  proper  in  its  connection,  to 
prevent  the  jury  from  being  misled  by  the  generality 
of  the  requests.  They  might  suppose,  for  instance, 
with  the  appellant's  counsel,  that  the  ''inconvenience 
of  crossing  the  track"  included  the  inconveniences  in 
the  way  of  getting  to  it,  and  it  might  have  been  so 
argued  to  them.  They  might  also  suppose,  and  it 
might  have  been  argued  to  them,  that  as  the  company 
had  fenced  the  road  in  the  manner  required  by  law,  it 
made  no  difference  that  the  result  was  a  further  injury 
to  that  caused  by  the  road  itself ;  and  without  some 
such  explanation  as  that  given,  they  might  construe 
the  eighth  request  into  a  direction  to  consider  the 
matter  of  fences  solely  as  a  credit. 

If  this  qualification  might  itself  mislead,  by  its 
generality,  the  appellant  might  have  asked  to  have 
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it  made  more  specific,   so  as  to  exclude  any  such 
danger. 

It  will,  of  course,  suggest  itseK,  that  while  to  the 
freest  and  most  profitable  cultivation  of  improved 
land,  a  railroad  running  longitudinally  through  it,  is 
ne^cessarily  a  hinderance,  a  fence  on  each  side  of  such 
road  may  be  a  still  greater  one ;  and  this,  altogether 
independent  of  the  inconvenience  of  opening  and 
shutting  such  particular  gate,  or  bars,  as  may  have 
been  placed  at  any  farm  crossing,  if  any,  located 
there. 

There  might  be,  for  the  purposes  of  such  cultiva- 
tion, gates  ot  bars  rendered  necessary  by  such  fences, 
at  points  which  would  not  come  under  the  appellation 
of  necessary  farm  crossings,  which,  therefore,  must  be 
made  at  the  owner's  expense,  and  then  only  by  the 
company's  permission,  all  of  which  matters  might  have 
been  in  evidence,  and  not  reported. 

We  see  no  ground  for  the  objection  that  the  dam- 
ages are  excessive. 

The  respondent,  indeed,  himself  estimated  the 
damage  to  the  farm  at  one  thousand  three  hundred 
and  fifty-two  dollars,  while  the  jury  awarded  one 
thousand  five  hundred  and  twenty-seven  dollars  and 
seventy-five  cents;  but  they  were  not  bound  by  his 
estimate.  Seven  witnesses  estimated  the  damage  to  it  at 
more,  ranging  from  three  thousand  dollars  to  one  thou- 
sand six  hundred  and  ninety -four  dollars.  On  the  other 
hand,  while  the  respondent  considered  his  lots  to  be 
injured  in  the  sum  of  one  thousand  one  hundred  and 
fifty  dollars,  the  jury  awarded  but  five  hundred  and 
seventy  dollars.  On  the  whole,  we  perceive  no  erroi 
for  which  this  verdict  should  be  set  aside. 

Order  affirmed. 
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KING   t).    THE    IOWA    MIDLAND    RAILROAD 

COMPANY. 

84  Immy  458. 

Supreme  Court  of  Iowa  ;  June  Term^  1872. 

Oompensation  for  lands  taken  for  railway  purposes.  In  determining 
the  compensation  to  be  awarded  for  lands  appropriated  for  the  con- 
stmction  of  a  railroad,  evidence  of  damages  resnlting  from  the 
negligent  or  defective  construction  of  the  railroad  is  not  admissible, 
under  a  statute  providing  that  the  owner  shall  be  compensated  for 
the  damage  he  **  will  sustain  by  the  appropriation  of  his  land.'* 
8ach  damages  may  be  recoverable  in  a  proper  action  therefor,  but 
they  do  not  constitute  an  element  of  the  value  of  the  land,  or  of  the 
compensation  to  be  allowed  the  owner. 

Thus,  the  fact  that  the  railroad  was  constructed  in  such  a  manner 
that  water  falling  upon  the  land  appropriated  was  conducted  upon 
adjoining  lands  of  the  former  owner  to  the  injury  of  his  crops 
thereon,  is  not  proper  to  he  considered.  Nor  can  the  failure  of  the 
railroad  company,  for  a  time,  to  construct  cattle-guards,  as  required 
by  law,  so  that  the  remaining  lands  of  the  former  owner  are  thrown 
open  and  left  unfenced,  be  included  in  estimating  the  compensa- 
tion. 

In  determining  the  value  of  land  taken  for  the  construction  of  a  rail- 
road, evidence  of  the  price  at  which  the  right  of  way  through  ad- 
joining tracts  was  purchased  is  not  admissible,  unless  a  uniformity 
in  character  of  the  lands  thus  sought  to  be  compared  is  tirst.  shown. 

In  proceedings  to  determine  the  compensation  to  be  awarded  for 
land  taken  for  railway  purposes,  the  court  may,  in  its  discretion^ 
send  the  jury  to  view  the  land  in  question. 

Appeal  to  the  supreme  court  of  Iowa  from  the  cir- 
cxiit  court  for  Jackson  county. 

This  was  a  proceeding  before  a  sheriflF  and  a  jury  to 
assess  the  damages  sustained  by  King  from  the  loca- 
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tion  and  construction  of  the  Iowa  Midland  railroad 
upon  his  lands.  From  the  assessment,  King  appealed 
to  the  circuit  court,  and  upon  the  trial  in  that  court  a 
verdict  was  rendered  in  his  favor,  as  plaintiff,  for 
eight  hundred  dollars.  From  the  judgment  entered 
upon  this  verdict,  the  defendant  appealed  to  the 
supreme  court. 

E.  S.  Baily  and  C.  M.  Dunbar^  for  the  appellant. 

Frank  Amos^  for  the  appellee. 

Beck,  Ch.  J. — ^1.  Upon  the  trial  the  plaintiff^ 
against  the  defendant's  objection,  was  permitted  to 
give  evidence  of  the  manner  in  which  the  railroad  of 
defendant  was  constructed  upon  plaintrfFs  land,  and 
to  show  that  water  falling  upon  the  land  appropriated 
was,  by  a  ditch  along  the  track  of  the  railroad,  con- 
ducted into  plaintiff' s  field,  aild  that  on  one  occasion  a 
quantity  of  hay  and  an  acre  of  corn  were  destroyed 
thereby.  The  evidence  was  improperly  admitted. 
Damages  resulting  from  the  negligent  construction  of 
the  railroad  and  consequential  injuries,  such  as  were 
proved  by  the  evidence  just  stated,  are  not  to  be  con- 
sidered in  assessing  the  compensation  to  be  allowed 
the  owner  of  land  appropriated  for  the  use  of  a  rail- 
road. Such  damages  are  recoverable,  when  sustained, 
in  proper  actions,  but  do  not  constitute  an  element  of 
the  value  of  the  land,  or  of  the  compensation  to  be 
allowed  the  owner.  It  is  very  plain  that  such  damages 
do  not  result  from  the  appropriation  of  the  land  for 
the  right  of  way  by  the  railroad  company,  and  it  is 
not  competent  in  a  proceeding  of  this  character  to 
award  compensation  therefor.  The  owner  is  to  be 
compensated  for  the  damage  he  ' '  will  sustain  by  the 
appropriation  of  his  land  for  the  use  of  the  railroad 
corporation"    {Mev.   §  1317),   and  not  for  negligent 
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acts  or  the  like  committed  after  such  appropriation* 
Satin  tj.  B.  &  M.  P.  Plank  Road  Co.,  1  loway  384; 
Flemming  v.  Chicago,  &c.  R.  Co. ,  34  Id.  353. 

2.  The  circuit  court  recognized  this  view  to  be  the 
law  in  an  instruction  to  the  jury,  but  in  another 
instruction  directed  the  jury  to  allow  damage  in  a  sum 
not  exceeding  the  cost  of  preventing  the  overflow  of 
plaintUF  s  lands  by  the  water  from  the  ditch,  provided 
it  would  require  therefor  but  a  small  expenditure  of 
labor  or  money.  A  witness  for  defendant  testified  that 
the  cost  of  preventing  the  water  flowing  on  plaintiff  s 
land  would  not  exceed  flve  dollars.  Plaintiff  s  counsel 
insist  that,  conceding  the  damage  contemplated  in  this 
instruction  can  not  be  recovered  in  this  action,  yet, 
under  the  evidence,  the  sum  allowed  could  not  exceed 
five  dollars,  and  for  such  an  error  the  judgment  should 
not  be  disturbed.  Did  we  know  that  the  finding  of 
the  jury  under  the  instruction  was  limited  to  five 
dollars,  it  probably  could  be  fairly  claimed  that  the 
judgment  should  be  corrected  in  that  amount  and  be 
permitted  to  stand.  But  we  have  no  assurance  from 
the  record  that  this  sum  is  a  limit  of  the  effect  of  the 
instruction,  which,  as  we  have  seen,  is  clearly  erro- 
neous. 

3.  The  plaintiff,  against  defendant's  objection,  was 
permitted  to  state  that  the  construction  of  the  railroad 
threw  his  farm  open  to  the  commons,  though,  in  the 
same  answer,  he  states  that  cattle-guards  had  been  put 
in.  An  instruction  given  by  the  court  to  the  jury, 
directed  them  to  consider  the  fact,  if  they  should  so 
find,  that  plaintiffs  farm  "was  thrown  open  and  left 
in  a  manner  unfenced,"  in  arriving  at  the  depreciated 
value  of  land,  to  be  determined  in  order  to  arrive  at 
the  true  measure  of  damage. 

The  fact  of  the  failure  of  the  defendant,  for  a  time, 
to  erect  cattle-guards,  and  thus  "in  a  manner"  to 
throw  plaintiffs  farm  open  as  a  common,  could  not  be 
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considered,  in  this  proceeding,  in  estimating  the  com- 
•pensation  to  which  plaintiff  is  entitled  for  the  appro- 
priation of  his  land  for  the  use  of  the  railroad.  By 
chapter  169,  section  3,  acts  ninth  general  assembly,  it 
is  made  the  duty  of  railroad  companies  to  construct 
proper  ''cattle-guards"  upon  their  roafts  whenever 
they  run  through  improved  or  fenced  land.  A  failure 
to  comply  with  this  request  subjects  the  company  to 
liability  for  damages  resulting  therefrom.  For  a 
breach  of  this  duty  imposed  upon  defendant,  plaintiff 
may  maintain  an  action,  but  damage  resulting  there- 
from can  not  increase  the  compensation  to  which  he  is 
entitled  in  this  proceeding  for  the  land  appropriated 
by  defendant.  The  court  erred  in  admitting  the  evi- 
dence and  instructing  the  jury  as  stated. 

'The  foregoing  remarks  will  not  be  understood  as 
applying  to  the  failure  of  the  defendant  to  erect  fences 
along  the  line  of  its  road,  in  connection  with  the  fact 
that  it  may  erect  them  at  its  option,  but  while  omit- 
ting to  do  so,  it  is  liable,  under  the  statute,  for  injuries 
sustained  by  the  land  owner  resulting  therefrom ;  nor 
will  we  be  understood  that  these  facts,  if  they  in  effect 
operate  to  depreciate  the  value  of  the  land,  may 
not  be  considered  in  proceedings  of  this  character 
Neither  will  the  rule  we  have  stated  be  considered  as 
in  disregard  of  the  doctrines  of  Henry  r).  Dubuq.ue,  &c. 
R.  R.  Co.,  2  Iowa,  288  (306).  The  statute  above  cited 
was  enacted  after  that  case,  and  suflBciently  accounts 
for  any  difference  appearing  in  the  principles  of  that 
decision  and  those  above  stated. 

4.  The  engineer  and  agent  of  the  defendant  testified 
that  he  had,  for  the  company,  purchased  the  right  of 
way  for  the  road  from  the  owners  of  the  tracts  of  land 
adjoining  plaintiff's  on  the  eagt  and  west,  and  from 
others  owning  lands  in  the  vicinity  over  which  the 
railroad  was  constructed.  He  was  then  asked,  by 
defendant's  counsel,  to  state  at  what  price  the  pur- 
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ciiase  was  made  of  the  right  of  way  through  the 
adjoining  tract  on  the  east.  Objection  to  the  evidence 
sought  to  be  elicited  was  sustained  by  the  court.  This 
ruling,  in  our  opinion,  was  correct.  It  was  not  pro- 
posed to  show,  by  the  evidence,  that  the  tracts  were  of 
like  character — that  the  right  of  way  over  plaintiflPs 
land  was  of  the  same  value  as  the  same  right  over  the 
adjoining  lands — or  that  it  had  a  uniform  or  market- 
able value  in  that  neighborhood.  Without  facts, 
before  the  jury,  of  this  kind,  tending  to  show  .that  the 
proposed  evidence  would  have  a  bearing  upon  the 
question  of  the  true  value  of  the  property  taken  by 
defendant,  the  proof  offered  was  irrelevant  and  incom- 
petent, and  for  that  reason  properly  excluded.  Other 
reasons  supporting  the  same  conclusion  could  be 
given.  An  authority  is  cited  by  defendant' s  counsel 
(Wyman  t?.  Lexington,  &c.  R.  Co.,  13  Mete.  {Mass.) 
316),  in  support  of  the  admissibility  of  the  evidence. 
The  decision  is  based  upon  the  principle,  that  evidence 
of  sales,  by  other  parties,  of  tracts  adjacent,  would  be 
competent  to  establish  the  value  of  lands  in  a  case 
wherein  the  value  is  in  issue.  But,  in  such  a  case,  the 
evidence  is  admissible  only  where  it  appears  that  there 
is  a  uniformity  in  the  character  of  the  lands  thus 
brought  in  question  with  those  made  a  criterion  of 
their  value ;  but,  as  before  remarked,  it  was  neither 
proposed  nor  attempted  to  be  shown  that,  in  this  case, 
such  uniformity  existed. 

5.  During  the  progress  of  the  trial,  the  defendant 
asked  the  court  that  the  jury  be  permitted  to  have  a 
view  of  the  premises  and  property  in  controversy. 
U'othin^  appears  in  the  record  showing  the  ground  of 
this  request.  The  statute  confers  upon  the  court  the 
power,  whenever,  in  its  opinion,  the  proceeding  is 
proper,  to  direct  that  the  jury  be  conducted  in  a  body 
to  real  property  in  controversy,  for  the  purpose  of 
inspecting  the  same.    But  the  exercise  of  this  author- 
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ity  rests  in  the  judgment  and  discretion  of  the  court. 
It  is  not  made  to  appear  to  us  that  the  decision  upon 
the  request  was  not  correct,  or  that  the  discretion  of 
the  court  in  this  matter  was  abused.  The  ruling  com- 
plained of  is  not  a  just  ground  of  objection  to  the 
judgment  of  the  court  below. 

We  have  noticed,  substantially,  all  the  points 
made  by  appellant's  counsel.  For  the  error  above 
pointed  put,  the  judgment  of  the  circuit  court  must  be 
reversed. 

Judgment  reversed. 


HURSH  V.  THE  FIRST  DIVISION  OF  THE   ST. 
PAUL  .  &    PACIFIC     RAILROAD     COM- 
PANY. 

17  Minnewta^  439. 

Supreme  Court  of  Minnesota ;  July  Term^  1871. 

Oompensation  for  lands  taken  for  railway  pnrposet.  A  provision  in  a 
railway  charter  requiring  that  in  awarding  compensation  for  lands 
taken  for  the  purposes  of  the  railway,  the  value  of  the  lands  shall 
be  appraised  at  the  time  they  are  entered  upon  and  taken,  does  not 
contemplate  an  appraisal  at  the  time  the  lands  are  entered  upon  for 
the  survey  and  location  of  the  road,  merely,  but  at  the  time  when, 
the  property  is  actually  appropriated  to  the  use  of  the  railroad 
company. 

The  legislature  can  not  confer  power  upon  a  railway  company  to  take 
and  use  private  property  without  making  or  securing  compensation 
therefor.  And  provisions  of  the  chai-ter  of  a  railway  company,  pur* 
porting  to  authorize  the  company,  after  entering  upon  and  taking 
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lands  of  indiyiduals,  to  have,  hold,  possess,  occupy,  use,  and  enjoy 
the  same  for  any  of  its  lawful  purposes,  from  the  time  of  such  entry 
and  taking  until  the  proceedings  contemplated  by  the  charter  to  be 
instituted  by  the  company,  to  ascertain  the  value  of  such  lands, 
diall  have  been  finally  determined,  and  until  the  company  shall 
have  refused,  after  demand  made,  to  pay  such  value  to  the  owner; 
and  that  during  such  time,  and  until  such  refusal,  the  company 
ehaU  not  be  disturbed  in  such  possession,  or  occupancy,  or  use,  or 

*  enjoyment,  by  any  proceedings,  either  in  law  or  equity,  are  uncon- 
stitutional and  void. 

A  tMiiM,  that  payment  of  the  value  of  the  land  actually  taken  to  the 
owner  is  not  sufficient  to  satisfy  the  requirement  of  the  constitution 
of  the  United  States,  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  The  value  of  the  property 
taken  may  be  no  measure  of  the  injury  sustained  by  the  owner.     . 

Even  if  the  value  of  the  property  taken  could,  in  any  case,  amount  to 
compensation  to  the  owner,  an  award  and  tender  of  such  value, 
with  interest  from  the  time  of  the  taking,  made  after  the  commence- 
ment of  an  action  by  the  owner  against  the  railway  company,  for 
entering  upon  and  taking  his  land,  does  not  constitute  a  defense  to 
the  action ;  and  a  motion  for  leave  to  file  a  supplemental  answer, 
setting  up  such  an  award,  since  the  answer,  and  making  tender  of 
the  amount  awarded,  is  properly  denied. 

Appeal  to  the  supreme  court  of  Minnesota  from 
the  district  court  for  Hennepin  county. 

This  was  an  action  by  Jacob  Hursh  against  the 
First  Division  of  the  St.  Paul  &  Pacific  Railroad 
Company,  for  entering  upon,  and  taking  possession  of, 
his  land  for  the  construction  of  the  defendant's  rail- 
road. 

The  complaint  alleged  that  upon  November  1, 
1866,  tUe  aefendant  wrongfully  entered  upon  plain- 
tiff s  land,  described  in  the  complaint,  and  took  pos- 
session of  a  strip  thereof  one  hundred  and  sixty  rods 
in  length  by  one  hundred  and  thirty-nine  feet  in 
width ;  that  defendant  cut  down  and  carried  away  the 
trees  growing  upon  the  land  so  taken  by  it,  and 
constructed  upon  said  land  its  railroad,  which  it  has 
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since,  for  more  than  two  years,  continued  to  operate, 
depriving  the  plaintiff  of  the  possession,  nse,  and 
enjoyment  of  said  land ;  that  defendant  threatens  to 
continue  to.  deprive,  and  unless  restrained  therefrom 
by  the  court,  will  deprive  plaintiff  of  the  use  and 
enjoyment  of  said  land,  and  will  occupy  the  same  for 
its  railroad  forever ;  that  plaintiff  has  been  damaged 
to  the  several  amounts  mentioned  in  the  complaint  by 
reason  of  the  removal  of  said  trees,  the  construction  of 
the  railroad  upon  the  land,  and  the  continued  occupa- 
tion and  use  of  the  land  for  such  railroad.  The  plain- 
tiff thereupon  asks  judgment  for  the  amount  of 
the  damages  sustained  by  him,  and  for  an  injunc- 
tion. 

The  allegations  of  the  answer,  so  far  as  material  on 
this  appeal,  are  the  incorporation  of  the  defendant 
and  its  power  to  take  private  property,  under  certain 
acts  of  the  legislature ;  the  location  by  defendant  of 
the  route  of  its  railroad  through  the  counties  of  Hen- 
nepin and  Wright,  and  over  the  strip  of  land  described 
in  the  complaint ;  the  lawful  taking  by  it  of  the  said 
strip  for  railroad  purposes ;  the  due  commencement 
of  proceedings  to  condemn  the  lands  along  its  said 
route,  entered  upon  and  used  for  its  railroad  ;  the  due 
appointment  of  commissioners,  **who  are  proceeding 
with  aU  due  and  convenient  speed  in  the  manner 
specified  by  law  to  make  an  appraisal  and  award  of 
the  value  of  the  lands  so  entered  upon,  occupied,  and 
used,  including  the  strip  of  land  described  in  the  com- 
plaint, but  that  such  appraisal  and  award  has  not  yet 
been  made  by  the  commissioners." 

The  summons  and  complaint  were  served  April  2, 
1870,  and  the  answer  was  served  April  21,  1870. 

On  May  6,  1870,  the  defendant  moved  for  leave  to 
serve  a  supplemental  answer,  alleging  that,  since  the 
service  of  the  answer,  and  on  May  2,  1870,  the  com- 
missioners, having  first  given  due  notice  to  plaintiff  as 
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prescribed  by  law,  examined  the  land  described  in  the 
complaint,  and,  after  such  examination,  the  commis- 
sioners on  the  same  day  appraised  the  value  of  said 
land  at  the  time  it  was  entered  upon  by  the  defendant, 
to  wit :  November  1,  1866,  with  the  trees  standing 
thereon,  at  the  sum  of  one  hundred  and  thirty  dol- 
lars, and  awarded  to  plaintiff  the  said  sum  with 
interest  thereon  from  November  1,  1866,  amounting  at 
the  date  of  the  award  to  one  hundred  and  sixty- one 
dollars  and  ninety  cents  ;  that  the  commissioners  on 
May  3,  1870,  duly  filed  their  award  and  delivered  a 
copy  thereof  to  the  defendant ;  that  the  defendant  is 
ready  to  pay  plaintiff  the  said  award,  and  brings  into 
court  the  amount  thereof  with  interest  from  the  date 
of  the  same,  and  also  offers  to  pay  plaintiff  costs  of 
this  action,  to  be  taxed. 

The  motion  was  denied ;  and  from  the  order  deny- 
ing the  motion,  the  defendant  appealed. 

Bigelow  &  ClarTc^  for  the  appellant. 

Lochren  &  McNair^  for  the  respondent. 

Ripley,  Ch.  J. — ^The  motion  for  leave  to  file  the 
supplemental  answer  was  rightly  denied. 

By  section  3  of  the  defendant's  charter  {Minn. 
Laws  of  1857,  Extra  Sess.  p.  3),  it  may  enter  upon 
lands  for  the  purpose  of  making  surveys,  and  for  the 
right  of  way,  and  may  appropriate  to  its  sole  use  and 
control  for  its  purposes  as  a  railroad,  land  not  exceed- 
ing two  hundred  feet  in  width,  throughout  its  line, 
and  enter  upon,  and  take  possession  of,  and  use  any 
lands  beyond  that  width  for  depot,  stations,  station 
grounds  and  houses,  and  various  other  purposes 
specified  and  necessarily  incident  to  the  complete 
construction,  operation,  and  preservation  of  the  road  ; 
and  lands  belonging  to  individuals  may  be  taken  and 
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appropriated  for  the  purposes  aforesaid,  and  shall  be 
valued  and  paid  for  as  thereinafter  provided. 

At  this  point,  and  in  the  outset,  and  on  the  most 
cursory  examination  of  this  section,  it  is  obvious  that, 
whatever  be  the  precise  meaning  of  the  words,  "and 
for  the  right  of  way,"  it  is  not  the  right  to  ent^r  on 
any  lands  whatever  therefor,  and  to  make  surveys, 
which  is  to  be  valued  and  paid  for ;  but  the  land  of 
individuals  or  corporations,  which,  by  the  succeeding 
clauses,  is  to  be  taken  and  appropriated  to  the 
defendant's  use,  to  the  width  of  two  hundred  feet 
throughout  its  line,  and  in  some  localities  to  a  greater 
width. 

By  section  13  it  is  provided  that,  whenever  the  line 
of  the  road  ....  shall  be  located  and  its  route 
determined,  it  may  apply  for  the  appointment  of  com- 
missioners "to  appraise  and  award  the  value  of  all 
lands  belonging  to  any  private  person  on  its  line, 
which  it  shall  have  entered  upon,  possessed,  occupied, 
or  used,  or  which  it  may  thereafter  enter  upon,  take, 
possess,  occupy,  or  use  for  any  of  the  purposes  for 
which,  by  this  act,  the  said  company  is  authorized  to 
enter  upon,  take,  possess,  occupy,  or  use  lands." 

No  particular  land  need  be  designated  in  the  appli- 
cation, nor  need  the  corporation  have  determined  what 
particular  land  it  wiU  appropriate,  eithei*  within  the 
two  hundred  feet  or  beyond  it.  All  that  is  required, 
is,  that  it  shall  have  located  its  line  and  determined  \t% 
route.  WUkin  i?.  First  Division  St.  Paul,  &c.  R.  R. 
Co.,  16  Minn.  271. 

The  commissioners  are  to  have  cognizance  of  all 
cases  arising  on  the  line  of  the  road,  or  on  so  much 
thereof  as  shall  be  designated,  and  in  each  case  shall 
examine  the  premises  separately,  and  shaU  separately 
make  an  appraisement  and  award  of  the  value  thereof 
at  the  time  when  it  was  so  entered  upon  and  taken.  On 
award  made  and  no  appeal  taken,  or  on  final  judgment 
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rendered  on  appeal,  and  not  before,  it  is  the  duty  of 
the  company  to  pay  to  the  land  owner  the  amount  so 
awarded  or  adjudged ;  and  on  payment  or  tender  an 
absolute  estate  in  fee  simple  in  such  lands  shall 
become  vested  in  the  company,  and  the  said  company 
shall  have  full  power  and  authority,  after  entering 
upon  and  taking  any  such  lands,  to  have,  hold,  pos- 
sess, occupy,  use,  and  enjoy  the  same  for  any  of  the 
lawful  purposes  of  said  company,  from  the  time  of 
such  entry  and  taking  until  the  proceedings  contem- 
plated by  the  act  shall  have  been  finally  determined, 
and  until  the  said  company  shall  have  refused,  after 
demand  made,  to  pay  the  value  of  said  land,  so  ascer- 
tained as  aforesaid ;  and  shall  not,  during  such  time 
nor  until  such  refusal,  be  disturbed  in  such  possession 
or  occupancy,  use  or  enjoyment,  by  any  proceedings 
either  in  law  or  equity. 

The  value  of  the  land  is  to  be  appraised  at  the  time 
it  was  entered  upon  and  taken,  and  the  first  question 
to  be  considered,  is,  as  to  what  this  means.  The  sup- 
plemental answer  alleges  that  the  commissioners  have 
awarded  the  value  of  the  land  as  it  was  November  1, 
1866,  with  interest  since,  to  the  date  of  the  award. 
On  said  November  1,  it  alleges  that  it  was  entered 
upon  for  railroad  purposes.  This,  in  strictness  of 
pleading,  must  be  taken  to  be  an  allegation,  that  it 
was  then  first  entered  upon  for  such  purposes.  Is  this 
synonymous  with  the  entry  and  taking,  at  which  the 
value  is  to  be  appraised  1  Clearly  it  can  not  be.  An 
entry  for  survey  and  location  of  the  line  would  assur- 
edly be  an  entry  for  railroad  purposes,  yet,  as  we  have 
seen,  such  an  entry  would  not  be  a  taking  of  land  to 
be  valued  and  paid  for. 

This  consideration,  of  itself,  disposes  of  the  case ; 

for  an  award  of  the  value  of  the  land  at  a  time  when  it 

had  not  been  taken  as  it  would   be  unauthorized^ 

would  be  wholly  irrelevant. 
IV.— u 
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Nor,  on  this  construction  of  the  supplemental 
answer,  would  it  be  necessary  for  us  to  determine 
when  the  land  is  to  be  deemed  to  be  entered  upon 
and  taken.  It  is  enough  that  a  time  subsequent  to  an 
entry  thereon  for  survey  and  location  is  plainly 
intended  by  the  act. 

It  may  be  said,  however,  that  taking  the  answer 
and  supplemental  answer  together,  it  is  fairly  to  be 
intended,  that  the  entry  upon  the  strip  of  land  one 
hundred  and  thirty-nine  feet  wide,  described  in  the 
complaint  and  answer,  for  railroad  purposes,  and 
which  is  the  same  entry  referred  to  in  the  supple- 
mental  answer,  is  a  different  and  subsequent  entry 
from  any  entry  that  it  would  be  requisite  to  make  on 
the  northerly  part  of  plaintiff  s  land  for  the  survey, 
location  and  marking  of  the  line  of  the  road  on  the 
ground  described  in  the  answer. 

If  this  construction  be  admitted,  such  entry  for 
railroad  purposes  must  be  deemed  to  have  been  for  the 
purpose  of  further  prosecuting  the  contemplated 
enterprise  of  constructing  and  operating  a  railroad 
upon  the  line  already  marked  out ;  and  the  question 
recurs,  whether  an  allegation  of  an  entry  on  said  strip 
for  such  purposes  be  tantamount  to  an  allegation, 
that  said  strip  was  entered  upon  and  taken.  In  Carli 
0.  Stillwater,  &c.  R.  R.  Co.,  16  Minn,  260,  it  is  held 
that  the  land  is  not  taken  till  award  made.  But  that 
case  arose  under  the  general  railroad  act,  by  whicli 
the  commissioners  are  to  examine  the  lands  that  will 
be  taken,  and  shall  appraise  to  the  owner  of  the  land 
proposed  to  be  taken,  the  damages  arising  from  such 
taking.  Minn.  Gen.  Stat.  ch.  34,  §  19.  Under  this 
charter  they  are  to  appraise  the  value  of  land,  which 
the  company  shall  have  entered  upon,  possessed, 
occupied,  or  used,  or  which  it  may  thereafter  enter 
upon,  take,  possess,  occupy,  or  use ;  and  shall  award 
the  value  of  the  land  so  entered  upon,  taken,  pos- 
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sessed,  occupied,  or  used,  at  the  time  when  it  was  so 
entered  upon  and  taken,  and,  on  appeal,  the  court 
shall  assess  the  value  of  the  lands  so  entered  upon, 
taken,  possessed,  occupied,  and  used,  at  the  time 
when  the  same  was  entered  upon  and  taken.  It  is 
herein  plainly  implied,  that  the  taking  may  be  prior 
to  the  award,  for  it  is  evident,  for  instance,  that,  in 
the  clause  specifying  the  object  of  the  appointment  of 
the  commissioners,  the  words  "entered  upon,  pos- 
sessed, occupied,  or  used,"  and  '^may  thereafter 
enter  upon,  take,  possess,  occupy,  or  use,"  are  em- 
ployed to  designate  the  same  class  of  acts,  viz. :  acts 
which  will  amount  to  an  appropriation  to  the  use  of 
the  company  of  the  private  property  in  question,  and 
in  consequence  of  which  appropriation  it  is  to  be  paid 
for ;  and  any  or  all  of  such  acts  may  have  taken  place 
prior  to  the  award. 

Further,  when  they  are  directed  to  appraise  the 
value  of  land  so  entered  upon,  taken,  possessed,  occu- 
pied, or  used,  at  the  time  it  was  entered  upon  and 
taken,  we  think  it  evident  that  "entered  upon  and 
taken,"  referring,  as  it  does  directly,  to  "entered 
upon,  taken,  possessed,  occupied,  or  used,"  means 
just  that;  that  is  to  say,  to  constitute  an  entry  and 
taking,  which  will  amount  to  such  appropriation,  the 
land  must  be  entered  on  for  the  purpose  of  construc- 
tion of  a  railroad  thereon,  by  an  entry  which  will 
involve  and  require  the  taking  and  keeping  by  the 
company  of  the  possession  and  occupation  thereof; 
or  if,  in  any  case,  not  of  the  permanent,  actual  posses- 
sion, yet  of  the  use  thereof  to  the  exclusion  of  the 
owner.  An  instance  of  the  latter  might  be  a  gravel 
bank,  of  which  the  company  might  not  require  to  be 
in  the  actual,  constant  possession  and  occupancy,  yet 
might  require  the  use  of  the  whole,  to  be  removed  as 
wanted,  in  which  case,  if  it  were  measured  and  staked 
ont  by  the  company,  the  entry  thereon  therefor  miijht 
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well  be  held  to  be,  an  entry  and  taking  under  the 
charter  provision  in  question. 

So,  a  strip  of  land,  required  for  a  road-bed,  might 
well  be  deemed  to  be  taken,  when  it  was  staked  out  or 
cross-sectioned.  Entering  thereon  for  such  a  purpose 
would  involve,  in  carrying  out  the  work,  an  exclusive 
possession,  and  might  well  be  deemed  an  appropriation 
thereof  to  the  sole  use  of  the  company. 

And  as  any  succeeding  step  in  the  prosecution  of 
the  enterprise,  subsequent  to  the  location  and  to  be 
taken  on  the  land,  might,  and  perhaps  we  may  say 
would,  naturally  be  an  entry  for  purposes  and  uses  of 
this  exclusive  character,  amounting  to  an  actual  bt^gin- 
ning  of  the  work  of  construction,  and  an  assertion 
of  ownership  {Sedgwick  Const  Law^  526),  we  may 
concede,  with  some  straining,  it  must  be  confessed,  of 
language  and  of  the  rules  of  construction,  that  the 
words,  "  eniered  upon  for  railroad  purposes,'*  in  the 
supplemental  answer  may  be  held  equivalent  to  "en- 
tered upon  and  taken,"  as  used  in  the  charter,  and 
that  the  commissioners,  in  valuing  the  land  as  of  No- 
vember 1,  1866,  would  be  acting  in  pursuance  of  the 
authority  given  them  by  it. 

Supposing,  however,  that  this  is  so,  it  is  still  evi- 
dent that,  if  the  provisions  of  the  charter,  that  the 
company  shall  have  full  power  and  authority,  after 
such  entry  and  taking,  to  retain  possession  till  the 
final  determination  of  the  proceedings,  and  until,  after 
demand  made,  it  shall  have  refused  to  pay  the  value 
of  the  land  so  ascertained,  be  legal  so  that  its  entry 
aforesaid  and  possession  since  have  been  rightful,  it  is 
utterly  immaterial  whether  any  tender  or  award  has 
been  made,  or  any  commissioners  appointed  to  make 
any  award. 

If  such  entry  and  possession  were  lawful  in  the 
outset,  then,  inasmuch  as  the  institution  of  proceed- 
ings for  the  appointment  of  commissioners  is  left  to 
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the  company,  tto  fact  that  none  have  been  appointed 
renders  such  possession  no  less  lawful  in  1869  than  it 
was  in  1866. 

Is  not  such  lawful  possession  since  November  1, 
1866,  a  complete  defense  to  this  action,  which  is  in  the 
nature  of  an  action  of  trespass  ?  If  it  be,  is  not  such 
defense  made  out  by  the  allegations  in  the  original 
answer  that  the  defendant  entered  on  said  strip  for 
laUroad  purposes,  as  by  law  it  was  authorized  to  do, 
and  necessarily  did  the  acts  complained  of  in  fitting  it 
to  be  used  for  such  purposes,  and  in  constructing  and 
oi)erating  their  road  thereon  %  If  so,  are  not  the  facts 
alleged  in  the  supplemental  answer  entirely  im- 
material under  these  pleadings?  It  would  seem  so, 
certainly. 

But  it  has  been  heretofore  decided  by  this  court, 
that  these  provisions  of  defendant's  charter  to  the 
contrary  notwithstanding,  it  had  no  right,  without 
making  or  securing  compensation  therefor,  to  take 
and  use  private  property  in  this  way.  Gray  v.  First 
Division  St.  Paul,  &c.  R.  R.  Co.,  13  Minn.  316.  That 
is  to  say,  the  said  provisions  of  the  defendant's  char 
ter,  in  so  far  as  they  purport  to  authorize  such  use, 
are  unconstitutional  and  void. 

The  acts  of  defendant  done  on  plaintiff' s  land  since 
November  1,  1866,  being  without  authority  of  law, 
have  therefore  been  a  continuing  trespass.  So  con- 
sidered, it  is  obvious  that  this  award  and  tender 
would  be  no  defense  to  this  action,  brought  to  recover 
damages  therefor.  The  defendant's  position  in  this 
respect  is,  that  the  award  covers  all  the  items  of  dam- 
age that  could  be  claimed  in  an  action  of  trespass,  and 
also  all  the  damage  sustained  by  the  entire  farm  or 
tract  out  of  which  the  land  is  taken,  and  also  the 
value  of  the  land  taken. 

But  this  is  certainly  not  true,  if  the  charter  pro- 
vides for  an  appraisement  of  the  value  of  the  land 
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taken,  and  for  nothing  more,  according  to  its  literal 
meaning.  §  13.  The  value  of  the  strip  taken,  by 
itself,  is  of  course  no  measure,  in  the  nature  of  things, 
of  the  injury  which  plaintiff  may  have  sustained,  in 
respect  of  the  property  of  which  it  formed  an  integral 
part,  by  reason  of  such  entry  and  use.  Winona,  &c. 
R.  R.  Co.  n,  Denman,  10  Minn,  267.  Moreover,  it  is 
an  obvious  deduction  from  the  doctrine  of  that  case, 
that  nothing  short  of  compensation  will  satisfy  the 
requirements  of  the  constitution  of  the  United  Siat-es, 
that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  and  that  the  mere  value  of 
the  strip  taken  can  not  be  that  compensation,  that  this 
clause  of  the  charter,  if  it  means  that  defendant  may 
acquire  the  land  by  paying  its  value  and  nothing 
more,  is  altogether  illegal,  and  an  award  under  it 
could  be  no  defense.  1  Redf.  on  Railways^  ch.  11,  § 
2,  64. 

But  it  may  be  said,  that  it  will  not  do  to  overlook 
that  wider  meaning  of  the  word  ''value,"  which  may 
be  contended  for.  If,  instead  of  its  literal  significa- 
tion, it  should  be  held  rather  to  mean  the  value  of  the 
strip  taken  to  the  owner,  that  is,  to  any  person  owning 
the  same  under  the  same  circumstances  as  the  present 
owner,  it  is  obvious  that  other  elements  than  its  value, 
by  itself  or  by  the  acre,  would  enter  into  the  appraisal, 
going,  with  such  value,  to  make  up  that  compensation, 
to  which  the  owner  is  entitled.  Its  value  to  him  might, 
for  instance,  consist  in  part  in  connecting  the  residue  of 
the  tract,  out  of  which  it  is  taken,  and  by  reason  of 
which  taking  the  tract  becomes  no  longer  one,  but  two 
separate  tracts,  and  this  might  be  an  element  of  value, 
contemplated  by  the  charter. 

If  this  be  the  correct  construction  of  the  word,  an 
appraisal  of  the  value,  so  understood,  of  the  land  on 
November  1 ,  1866,  might,  if  then  paid  or  secured,  have 
amounted  to  compensation,  in  the  constitutional  sense, 
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for  the  taking  at  that  date.  But  how  can  an  award 
thereof,  made  in  1870,  be,  in  any  sense,  a  defense  to 
this  action,  which  is  brought  to  recover  damages  for 
the  unauthorized  use  of  plaintiffs  property  since 
November  1,  1866. 

But  it  may  be  said  that  the  commissioners  have 
awarded  interest  on  the  value  so  estimated,  and  that 
this  covers  such  damages.  But  the  charter  makes  no 
provision  for  their  including  interest  in  their  award. 
An  estate  in  fee  in  the  land  taken  is  to  vest  in  the 
company  upon  payment  or  tender  of  the  value  of  the 
land  taken. 

The  commissioners  have  apparently,  without  au- 
thority, undertaken  to  award  such  interest  as  com- 
pensation for  an  unauthorized  continuing  trespass  on 
plaintiffs  land  since  November  1,  1866.  The  sum  may 
be  suflOicient,  but  they  have  no  more  right  to  fix  its 
amount,  than  defendant  itself. 

Whatever  view,  therefore,  be  taken  of  the  rights 
and  liabilities  of  defendant,  the  facts  pleaded  in 
the  supplemental  answer  are  wholly  irrelevant  to  the 
issue. 

These  observations  apply  to  the  injunction  prayed 
for.  If  defendant  may  lawfully  retain  possession  till 
the  final  conclusion  of  these  proceedings,  and  its 
refusal  to  pay  on  demand  what  is  awarded,  or,  if  an 
appeal  be  taken,  what  may  be  finally  assessed  on 
appeal,  no  injunction  can  issue,  whether  an  award  has 
been  made  or  not.  If,  on  the  other  hand,  the  pro- 
visions of  its  charter,  purporting  to  give  it  that  right, 
are  ineffectual  to  that  end,  and  it  has  no  right  to  take 
and  use  plaintiff  s  land  until  it  has  made  or  secured 
just  compensation  therefor,  it  is  evident  that  the  mere 
fact,  that  an  award  has  been  made  and  that  defendant 
is  ready  to  pay  the  sum  awarded,  is  no  more  material, 
to  prevent  an  injunction,  than  the  fact,  that  commis- 
sioners had  been  appointed  to  make  one,  which,  and 
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their  speedy  procedure  in  the  business  of  their 
appointment,  appear  by  the  original  answer.  For,  if 
the  value  of  the  land,  appraised  by  the  commissioners 
or  assessed  by  a  jury,  be  compensation  for  the  private 
property  so  taken,  so  that,  upon  payment,  the  land 
might  become  defendant' s  property,  and  its  possession 
consequently  lawful,  it  can  in  no  event  become  so  by 
a  tender  of  the  sum  awarded  by  the  commissioners 
before  the  time  for  appeal  expired.  PlaintijQE  could 
not,  in  any  conceivable  case,  be  divested  of  his  prop- 
erty, by  a  tender  of  that  sum  sooner  made ;  and  it 
appears  that  (he  award  was  made  May  3,  and  the 
motion  for  leave  to  file  this  supplemental  answer  May 
9,  1870.  On  the  other  hand,  if  the  value  of  the  land 
as  appraised  is  not  such  compensation,  an  award  and 
tender  thereof  could  never  give  defendant  any  right 
in  the  premises,  whether  an  appeal  had  been  taken 
and  determined  or  not. 

Order  affirmed. 


HARRINGTON  t).  THE  ST.  PAUL  &  SIOUX  CITY 

RAILROAD  COMPANY. 

17  Mirmewta,  215. 

Supreme  Court  of  Minnesota ;  July  Term^  1871. 

TraspasB  npon  landa.  Pleading.  Where,  after  an  action  is  commenced 
against  a  railway  company  for  injury  to  lands  of  the  plaintiff,  part 
of  the  land  is  sold  and  conveyed  by  the  plaintiff,  the  defendant 
can  not  avail  itself  of  that  fact  as  a  defense  unless  it  be  set  up  by 
supplemental  answer. 
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In  an  action  against  a  railway  company  for  unlawfully  constructing 
and  operating  its  road  over  plaintiff's  land,  it  is  no  defense  that, 
before  the  plaintiff  became  the  owner  of  tbe  laud,  the  defendant 
had  entered  upon  the  land  and  located  and  marked  out  the  line  of 
its  road  thereon. 

In  such  an  action,  evidence  that  the  location  and  operation  of  the 
railroad  increased  the  hazard  of  fire  to  the  plaintiff's  buildings  is 
admissible. 

Compensation  for  lands  taken  for  railway  purposes.  Highways.  In 
Minnesota,  the  owners  of  lands  abutting  upon  streets  in  a  town  own 
the  fee  in  such  streets  to  the  center  thereof,  subject  to  the  public 
easement  for  a  highway,  whether  a  statutory  or  common-law  dedi- 
cation of  such  streets  be  shown ;  and  tbe  legislature  can  not  appro- 
priate the  street  to  any  other  use,  or  subject  the  land  to  any 
additional  servitude,  such  as  using  the  street  for  a  railroad,  with- 
out compensation  to  the  owner  of  the  fee. 

Bighiiira3r8.  Iz^nnction.  The  construction  and  operation  of  a  rail- 
road over  a  public  street,  the  fee  of  which  is  in  the  owners  of  the 
lands  abutting  upon  such  street,  without  compensation  to  them, 
constitutes  a  private  nuisance  as  to  such  owners,  and  such  acts  of 
the  railway  company  may  be  restrained  by  injunction. 

An  application  for  an  injunction  in  such  a  case  will  not  be  refused  on 
the  ground  that  there  is  an  adequate  remedy  at  law  under  the 
provisions  of  the  charter  of  the  railroad  company  for  awarding 
compensation  for  lands  taken,  if  such  proceedings  are  authorized 
to  be  instituted  by  the  railroad  company  only,  and  not  by  the  land 
owners.  Kor  can  the  land  owners,  by  mandamus,  compel  th& 
railroad  company  to  institute  such  proceedings. 

Where,  in  such  a  case,  a  perpetual  injunction  would  have  occasioned 
great  inconvenience  to  the  public,  as  well  as  to  the  railroad  com- 
pany, and  tbe  company  might  still  proceed  to  obtain  the  right  of 
way  upon  making  compensation  therefor, — HeJd^  that  judgment 
should  be  entered  that  an  injunction  do  not  issue  if  the  defendant 
should  forthwith  institute  proceedings  to  obtain  the  right  of  way, 
and  promptly  prosecute  the  same;  otherwise  to  be  considered  as> 
granted  as  of  the  date  of  the  judgment. 

Appeals  to  the  supreme  court  of  Minnesota  from  the 
district  court  of  Blue  Earth  county. 

These  were  four  several  actions  brought  by  Lymau 
C.  Harrington,  Sarah  E.  Comstock,  Elizabeth  Copp, 
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and  Stella  M.  Davies,  respectively,  against  the  St.  Paul 
&  Sioux  City  Railroad  Company,  for  injuries  to  cer- 
tain lots  in  the  city  of  Mankato,  owned  by  the  plain- 
tiffs respectively. 

The  complaint  in  each  case,  after  showing  plaintiffs 
ownership  of  the  premises  therein  described,  and  of 
the  street  in  front  of  such  premises  to  the  center  line 
of  such  street,  alleged  that  in  the  fall  of  1868,  the 
defendant  unlawfully  entered  upon  that  portion  of 
plaintiff's  premises  included  in  such  street,  and  began 
the  construction  of  its  railroad  thereon,  completing 
the  same  in  the  summer  of  1869,  and  that  the  defend- 
ant has  operated  the  said  road  so  constructed  on  said 
premises  until  the  commencement  of  the  action,  and 
unlawfully  withholds  from  the  plaintiff  the  possession 
of  that  part  of  the  premises  so  occupied  by  it ;  "  that 
plaintiff  has  been  greatly  damaged  by  the  said  unlaw- 
ful acts  of  the  defendant,  and  by  the  unlawful  with- 
holding of  the  possession  of  said  premises  up  to  the 
time  of  the  commencement  of  this  action,  to  wit :  to 
the  amount"  stated  in  the  complaint,  and  without 
compensation  paid  or  secured  to  the  plaintiff  for  such 
damage. 

The  relief  demanded  in  each  complaint  is,  1. 
Judgment  for  the  possession  of  the  premises  so  occu- 
pied by  the  defendant ;  2.  The  plaintiff' s  damages 
suffered  up  to  the  time  of  the  commencement  of  the 
action  by  the  wrongful  acts  of  the  defendant  upon 
plaintiff's  premises,  and  by  the  wrongful  withholding 
of  the  same ;  3.  An  injunction  restraining  the  de- 
fendant from  maintaining  its  railroad,  &c.,  upon  said 
premises. 

The  actions  were  tried  by  the  court,  without  a 
jury,  and  in  each  case  judgment  was  entered  for  the 
plaintiff  for  the  relief  demanded  in  the  complaint, 
the  damages  being  assessed  by  the  judge  who  tried 
the  case,   upon  evidence  given  at  the  trial.     From 
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the  several   judgments  thus  entered   the   defendant 
appealed. 

Brisbin  &  Palmer^  for  the  appellant. 

Davies  &  DicMnson^  and  James  Brovm^  for  the 
respondents. 

Ripley,  Ch.  J. — ^These  cases  were  argned  together, 
but  questions  arise  in  some  which  do  not  in  all.  We 
wUl  dispose  of  the  former  first. 

In  the  case  of  Comstock,  the  complaint  alleges 
ownership  in  the  plaintiff  of  block  No.  11,  in  Van 
Brunt's  addition  to  Mankato,  having  a  frontage  of 
two  hundred  and  ninety-two  feet  on  Van  Brunt  street, 
over  which  defendant's  road  is  constructed,  as  to 
which  the  answer  denies  any  knowledge  or  infor- 
mation suflSlcient  to  form  a  belief. 

At  the  trial  plaintiff  proved  that,  on  January  26, 
1868,  the  then  owner  conveyed  the  block  to  her  in  fee. 
A  witness  called  for  plaintiff  testified  on  cross-exam- 
ination (the  plaintiff  objecting  thereto  as  immaterial 
and  irrelevant,  but  which  *  objection  was  overruled  by 
the  court),  that  '^a  portion  of  this  property  has  been 
sold  since  the  suit  began ;  warranty  deed ;  one  hun- 
dred and  fifty  feet  front  on  railroad  has  been  sold, 
running  west  from  north-east  corner." 

The  court  finds,  as  matter  of  fact,  that  plaintiff, 
ever  since  the  said  January  25,  has  been  the  owner  in 
fee  simple  and  in  possession  of  said  premises ;  that,  by 
reason  of  the  acts  of  defendant  complained  of,  she  has 
sustained  damage  to  the  amount  of  twenty-five  dollars, 
and,  as  conclusions  of  law,  that  she  is  entitled,  besides 
Buch  damages,  as  against  defendant,  to  recover  posses- 
sion of  the  tract  of  land,  lying  between  her  said  block 
and  the  center  line  of  said  street,  as  occupied  by 
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defendant,  and  to  a  perpetual  injunction  as  prayed  in 
the  complaint. 

The  defendant  objects  that  'Hhe  testimony  (mean- 
ing the  plaintiffs  testimony  generally),  applies  indis- 
criminately to  the  whole  property ;  and  the  finding  of 
damages  relates  to  the  whole  property ;  so  of  the 
recovery  of  the  possession  and  the  injunction.  This 
we  claim  to  be  error  affecting  the  action  for  which  a 
new  trial  should  be  awarded." 

As  to  the  testimony,  no  objection  was  made  to  any 
of  it,  at  the  trial,  for  the  reason  now  alleged.  Its 
reception,  therefore,  can  be  no  ground  for  a  new  trial. 

With  respect  to  the  other  ground  of  objection  it  is 
to  be  considered,  that,  even  if  the  plaintiff  had  sold 
the  whole  block  since  the  commencement  of  the  suit, 
the  fact  must  be  alleged  by  way  of  supplemental 
answer  before  evidence  of  it  would  be  admissible.  1 
Ch.  PL  657 ;  Minn.  Gen.  Stat.  ch.  66,  §  108 ;  7  Johns., 
{N.  r.)  194;  20  Id.  4U]  1  E.  D.  Smith  {N.  F.)  273; 
Rundle  z>.  Little,  6  Q.  B.  n4t.  Defendant  could  not, 
therefore,  avail  itself  of  any  statements  of  this  charac- 
ter elicited  on  cross-examination  against  plaintiffs 
objection. 

With  respect  to  the  damages  it  is  also  to  be  ob- 
served, that  the  right  to  recover  damages  for  tres- 
passes, committed  prior  to  a  conveyance  of  the  land, 
would  not  pass  by  the  deed.  Plaintiff  might  neverthe- 
less recover  a  judgment  therefor.  Minn,  Oen.  Stat. 
ch.  75,  §  4.  To  lay  the  foundation,  therefore,  for  an 
objection,  that  the  finding  included  subsequent  dam- 
ages, the  date  of  the  sale  should,  at  all  events,  have 
been  definitely  fixed. 

In  the  case  of  Stella  M.  Davies,  on  the  other  hand, 
her  right  to  recover  damages  or  other  relief  is  objected 
to,  on  the  ground  that  it  had  accrued  to  her  grantor 
before  her  purchase,  and  that,  therefore,  she  bought 
cum  onere. 
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The  argument  is,  in  brief,  that  the  lands  had  been 
previously  taken  for  public  use,  and  the  right  to 
damages  accrued  and  took  effect  then,  to  the  then 
owner.  This  confounds  a  taking  of  private  property 
for  public  use  by  proceedings  according  to  law,  with 
an  unauthorized  trespass. 

If  the  theory  on  which  plaintiff  recovered  be  cor- 
rect, as  it  is  not  pretended  that  defendant  has  ever 
taken  any  steps  to  condemn  her  land,  it  has  been 
appropriated  to  defendant's  uses  in  the  maintenance 
and  operation  of  its  railroad  thereon  without  any 
authority  of  law  whatever,  and  defendant  in  so  doing 
is  a  trespasser.  The  damages  claimed  and  given  in 
this  action  are  not  assessed  as  compensation  for  plain- 
tiff' s  land  taken  for  public  use,  but  for  such  unauthor- 
ized acts. 

Defendant's  acts,  moreover,  are  a  continuing  tres- 
pass. Plaintiff's  grantor,  no  doubt,  might  maintain 
an  action  against  defendant  for  damages  sustained  up 
to  the  conveyance  to  plaintiff ;  but  plaintiff  also  has 
her  remedy  for  those  which  she  has  sustained  since. 
Whether  defendant  had  such  a  possession  prior  to  the 
deed  to  plaintiff,  as  that  her  grantor  could  have  main- 
tained ejectment,  is  nothing  to  her.  If  so,  and  he  did 
not  see  fit  to,  she  may,  if  the  defendant  continues  its 
unlawful  possession.  So,  if  the  defendant' s  acts  are  a 
nuisance,  it  is  no  answer  to  say  they  were  a  nuisance 
to  her  grantor  also.  She  may  have  an  injunction, 
though  he  did  not  see  fit  to  obtain  one.  Minn.  Gen. 
Stat.  ch.  75,  §  25. 

An  insurance  agent,  called  as  a  witness  for  plaintiff, 
was  allowed  to  testify,  the  defendant  objecting,  that 
the  location  and  operation  of  the  railroad  increased 
the  hazard  of  fire  to  plaintiff' s  buildings. 

0  The  defendant  cites,  in  support  of  the  exception 
taken  to  the  admission  of  the  evidence,  two  Pennsyl- 
vania decisions  to  the  effect,  that  such  increased  risk 
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is  not  proper  to  be  considered  in  estimating  the  com- 
pensation to  be  paid  for  land  taken  by  a  railroad 
company  under  its  charter.  Without  discussing  that 
question  it  is  enough  to  repeat  that  this  is  no  such 
proceeding  ;  that  if  defendant' s  road  was  a  nuisance  as 
respects  plaintiff,  she  was  entitled  to  relief.  Such  an 
increased  risk  certainly  interfered  in  the  most  direct 
way  with  the  plaintiff's  comfortable  enjoyment  of  her 
property,  and  was  therefore  competent  to  prove  the 
existence  of  such  nuisance.    Minn.  Gen.  Stat.  ch.  75, 

§25. 

Mrs.  Elizabeth  Copp'  s  premises  are  a  part  of  the 
town  site  of  Mankato,  lots  one  (1)  and  three  (3)  in 
block  fifty-nine  (59)  in  Mankato,  according  to  Brewer's 
plat  thereof,  and  front  on  Fourth  street. 

To  her  claim  to  the  ownership  of  the  fee  to  the 
center  of  said  street  in  front  of  her  said  lots,  subject 
only  to  the  public  easement  therein  for  a  highway,  it 
is  objected,  that  by  the  act  of  Congress,  under  which 
said  town  site  was  entered,  and  by  the  act  of  the 
legislature,  she  acquired  under  the  deed  to  her  from 
the  trustee  no  title  to  any  part  of  the  street ;  that  the 
title  to  the  street  remained  in  the  trustee. 

We  see  no  reason  why  the  trustee' s  deed  to  plain- 
tiff did  not  pass  to  her  the  legal  title  to  the  fee  of  the 
land  to  the  center  of  the  street  adjoining  her  lots,  as  in 
the  ordinary  case  of  conveyance  of  lands  adjoining  a 
highway. 

The  lands  comprising  the  town  site  of  Mankato, 
were  entered  by  the  judge  in  trust  for  the  several  occu- 
pants thereof,  according  to  their  respective  interests ; 
that  is,  all  the  lands  comprised  in  said  town  were  so 
held.  If  any  occupant  had  theretofore  dedicated  any 
part  thereof  to  public  use  as  a  street,  the  judge  would 
hold  the  title  to  such  land  in  trust  for  him,  subject  to 
such  easement  in  the  public. 

The  judge  finds,   that  plaintiff  was  one  of  such 
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occupants,  and  also  finds  facts,  from  which  a  dedication 
of  the  streets,  delineated  on  Brewer's  plan,  to  public 
nse  by  the  occupants  of  the  town  site,  would  be  inferred. 

What  occupant,  other  than  plaintiff,  could  have 
dedicated  the  portion  of  said  street  to  its  center, 
adjoining  the  lots  in  question,  is  not  conceivable  on 
these  findings. 

The  law,  Minn.  Comp.  Stat  385,  made  it  the 
trustee's  duty  to  convey  the  title  to  any  lot  to  (he 
person  entitled  thereto,  according  to  his  right  or  inter- 
est in  the  same,  as  it  existed  at  the  time  of  entry,  and 
the  judge  finds  that  the  trustee  duly  conveyed  the 
title  in  fee  to  said  lots  to  plaintiff. 

Prior  to  said  deed  she  must,  therefore,  have  been, 
as  one  of  the  occupants  of  said  town  site,  the  occupant 
of  said  lots. 

The  streets  must  have  become  such  by  dedication 
by  those  who,  before  such  dedication,  were  the  several 
occupants  of  the  whole  town  site,  and  who,  after  such 
dedication,  remained  in  the  exclusive  occupation  re- 
spectively of  the  several  lots  and  parcels  of  land 
fronting  on  or  adjoining  said  streets;  as  to  which 
streets  they  had  parted,  as  against  the  public,  with 
any  right  of  occupation  inconsistent  with  the  public 
easement. 

If  there  was  a  dedication  of  this  street,  it  must  then 
have  been  a  dedication  by  the  occupants  of  the  lots 
fronting  thereon,  each  of  so  much,  to  its  center,  as 
adjoined  their  lots  respectively,  unless  we  suppose, 
without  evidence,  and  contrary  to  all  probability,  that 
the  strip  of  land  constituting  the  street  was  settled  on 
and  occupied  in  that  shape  prior  to  any  division  of  the 
town  site  into  lots  and  blocks. 

It  follows  from  what  has  been  said,  that  plaintiffs' 
title  by  occupancy  gave  her  a  right  to  a  conveyance  in 
fee  of  her  lots  and  of  the  street  in  front  thereof,  as 
aforesaid,  subject  to  said  easement. 
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If  she  had  bought  the  lots  and  the  street  in  front 
thereof,  subject  to  the  public  use,  by  a  contract  which 
stipulated  therefor  in  so  many  words,  a  conveyance  of 
the  lots  would  have  executed  the  bargain,  for  it  would 
have  passed  the  fee  in  the  street.  The  judge  held  the 
lots  and  street  in  trust  for  her.  Why  should  not  his 
deed  of  the  lots  be  held  to  execute  his  trust  as  to  this 
street  also  ? 

The  objection,  that  by  the  act  of  Congress  of 
March  3,  1867,  granting  the  right  of  way  over  the 
public  lands  to  the  railroads  then  contemplated,  and 
by  the  territorial  act  of  May  22,  1857,  disposing  of  the 
land  grant,  the  defendant  acquired  a  prior  right  to 
that  of  plaintiff,  overlooks  the  settled  doctrine  of  this 
court,  that  the  rights  of  the  occupants  of  the  town 
site,  were  fixed  at  the  date  of  the  application  and  sub- 
mission of  proof  to  enter  it,  viz. :  March  21,  1856,  and 
that  the  judge,  to  whom  the  patent  was  issued,  became 
thereby  seized  of  said  town  site,  in  trust  for  the  oc- 
cupants thereof  at  that  date.  3  Minn.  119,  448 ;  6  Id. 
119  ;  8  Id.  466  ;  16  Id.  123. 

As  to  the  act  of  Congress  of  August  4,  1862,.  grant- 
ing a  right  of  way  through  the  public  lands,  it  is 
further  to  be  observed  that  its  effect  is  expressly 
limited  to  lands  held  for  private  entry  and  sale  and 
unsurveyed  lands,  which,  at  the  date  of  the  act  ex- 
tending its  provisions  to  the  territories,  did  not  include 
this  town  site.     10  U.  S.  Stat,  at  L.  28,  683. 

No  such  question  arises  in  the  other  cases,  which 
all  present  the  ordinary  case  of  lots  adjoining  on 
streets,  dedicated  as  such  by  those  under  whom  plain- 
tiffs' claim. 

In  respect  to  all  the  lots,  whether  a  statutory  or 
common-law  dedication  of  the  streets  adjoining  the 
premises  of  the  plaintiffs  respectively  were  shown,  it 
is  the  doctrine  of  this  court,  that  they  own  the  fee 
therein  to  the  center  thereof,  subject  to  the  public 
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easement  for  a  higiiway ;  and  as  to  all  the  cases,  the 
doctrine  of  this  couit  is,  that  the  legislature  could  not 
appropriate  the  street  to  any  other  use,  or  subject  the 
land  to  any  additional  servitude,  without  compensa- 
tion to  the  owner  of  the  fee ;  and  that  the  use  by  the 
defendant  of  said  street  for  a  railroad  would  be  such 
additional  servitude.  Schuimeier  v.  St.  Paul,  &c.  R. 
R.  Co.,  10  Minn,  82;  Winona  v.  Huff,  11  Id.  134; 
Mankato  v.  WUlard,  13  Id.  1 ;  Gray  r.  First  Division 
St.  Paul,  Ac.  R.  R.  Co.,  Id.  315. 

It  seems  that  the  defendant,  claiming  the  right  to 
do  so,  under  the  laws  referred  to,  and  an  ordinance  of 
the  city  of  Mankato,  entered  on  said  streets  for  the 
purpose  of  constructing  its  railroad  thereon,  and  did 
80  construct  it  sdong  and  upon  the  same,  in  front  of 
said  lots,  and  has  ever  since  operated  the  same  as 
such,  running  trains  on  the  same  daily ;  and  it  is 
found,  by  the  court  below,  that  the  defendant  has 
never  made  plaintiffs  any  comx)ensation,  nor  has  it 
ever  taken  steps  to  have  commissioners  appointed  to 
appraise  the  plaintiffs'  damages,  and  all  of  said  acts 
have  been  done  without  plaintiffs'  consent,  and  against 
their  will ;  that  the  said  railroad  and  use  thereof  are 
an  obstruction  to  the  plaintiffs'  use  of  their  said 
premises  and  comfortable  ejijoyment  thereof,  and  will 
continue  so  to  be,  so  long  as  it  remains ;  that  they 
render  the  street  unsafe  for  travel,  and  access  to  plain- 
tiffs' premises  inconvenient  and  dangerous  ;  that  they 
have  greatly  diminished  the  value  of  said  property ; 
that  they  work  an  injury  to  plaintiffs  in  obstruct- 
ing said  street  and  the  tree  use  of  the  same  in  con- 
nection with  their  said  premises,  distinct  and  dif- 
ferent from  the  injury  sustained  by  the  public  gen- 
erally. 

On  these  &cts  and  findiogs  there  can  be  no  ques- 
tion, under  the  decisions  of  this  court,  but  that  in  thus 
appropriating  said  street  to  the  use  of  its  railroad,  the 

TV.— 15 
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defendant  is  a  trespasser  in  respect  of  plaintiffs,  and 

that  its  acts  constitute  a  private  nuisance  as  against 

plaintiffs,  entitling  them   to  an  injunction.     1  Mec^. 

.  on  Hallways,  ch.  11,  §§  81-2  ;  10  Minn.  82  ;  13  Id.  315. 

But  the  granting  this  relief  is  objected  to  on  two 
grounds, : 

First  It  is  said  that  equity  interferes  in  no  case 
where  there  is  an  adequate  specific  remedy  ;  that  is  to 
say,  in  the  defendant' s  application  of  that  principle  to 
this  case,  it  will  not  restrain  the  defendant  from 
operating  its  road  upon  plaintiffs'  land,  when  its 
charter  provides  a  mode  for  plaintiffs  to  obtain  an 
appraisal  of  compensation,  and  they  have  not  resorted 
to  it. 

The  first  difficulty  in  defendant' s  way  is,  that  its 
charter  provides  no  mode  whereby  the  land-owner 
may  obtain  compensation  for  the  taking.  The  defend- 
ant may  apply  for  commissioners  to  appraise  the 
compensation  to  be  paid  for  such  lands  as  may  be 
designated  in  the  application,  and  proposed  by  de- 
fendant to  be  taken  {Minn.  Sess.  Laws  of  1857,  ch.  23, 
§  5),  but  of  a  means  whereby  the  land-owner  may,  at 
his  own  instance,  obtain  compensation  for  the  taking 
of  his  land,  there  is  not  a  word. 

This  the  defendant  answers  by  saying,  that,  though 
the  initiative  is  with  the  defendant,   the  remedy  is 
intended  for  both  parties,   and   defendant   may    be 
^  required  by  mandamus  to  set  it  in  motion. 

It  seems  that  in  England,  after  notice  given  to 
treat,  which  is  regarded  as  an  inchoate  purchase, 
mandamus  lies  to  compel  a  corporation  to  proceed 
in  the  appraisal  of  damages.  1  Redf.  on  Railways^ 
ch.  23,  §  155. 

But  we  are  unable  to  see  how,  by  reason  of  the 
defendant  having  trespassed  upon  plaintiffs'  premises, 
the  law  specially  enjoins  on  it  a  duty  to  proceed  and 
take  and  pay  for  the  same  in  the  way  provided  in  its 
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charter,  as  a  duty  resulting  from  any  office,  trust,  or 
station  of  defendant,  without  which  mandamus  does 
not  lie.     Minn.  Oen.  Stat  ch.  80,  §  2. 

The  law  makes  it  liable  in  damages  for  such  unlaw- 
ful acts,  and,  if  they  amount  to  an  ouster,  plaintiffs 
can  maintain  ejectment  to  recover  possession ;  and,  in 
case  of  a  nuisance,  they  can  have  such  nuisance  abated, 
and  an  injunction.  Wheref or  another  reason  appears 
why  mandamus  will  not  lie,  viz. :  that  for  the  injury 
which  plaintiffs  suffer,  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law.  Minn. 
Oen.  Stat  ch.  80,  §  3 ;  ch.  75,  §  25.  Injunction,  we 
think,  is  intended  in  the  expression,  "the  ordinary 
course  of  law,"  which  here  refers,  in  our  opinion,  to 
remedy  by  civil  action,  as  distinguished  from  a  special 
proceeding  like  mandamus.    But  it  is  said. 

Secondly.  That  an  injunction  will  not  be  granted, 
because  the  plaintiffs,  with  full  knowledge  of  def end- 
ant' s  intentions  and  acts,  slept  on  their  rights,  until 
defendant  had  completely  constructed  and  is  operat- 
ing its  road,  before  bringing  these  suits;  that  if  a 
party  having  a  right  stands  by  and  sees  another  deal- 
ing with  the  property  in  a  manner  inconsistent  with 
that  right  and  makes  no  objection  while  that  act  is  in 
progress,  he  can  not  afterwards  complain ;  that  is,  that  < 
a  court  of  equity  will  leave  him  to  Ms  remedy  at  law. 
2  Reclf.  on  Hallways,  ch.  29,  §  220. 

Without  undertaking  to  question  the  correctness 
of  the  latter  branch  of  this  position,  in  its  application 
to  the  right  to  the  interference  of  equity  by  injunction 
pendente  lite,  before  the  plaintiff  has  established  his 
legal  right,  or  where  it  is  not  admitted ;  in  all  cases, 
at  least,  in  which  the  appropriator  supposed  that 
he  was  in  the  exercise  of  his  right  (1  Rec^.  on  Rail- 
waySy  ch.  10,  §  61 ;  Ramsden  v.  Dyson,  Law  Rep.y 
1  Bouse  of  L.  129),  it  is  not  applicable  to  the  present 
cases. 
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In  these  cases  a  perpetual  injunction  is  prayed  as 
part  of  the  relief  to  be  given  by  the  decree.  The  plain- 
tiffs' rights  are  established  by  the  finding  of  the  court, 
that  the  defendant' s  railway  is  a  nuisance,  in  which 
case  they  may  by  statute  have  such  injunction,  as  well 
as  an  abatement  of  the  nuisance  and  a  recovery  of 
damages.    Minn.  Oen,  Stat  ch  75,  §  25. 

The  court  also  finds  that  defendant's  acts  are  with- 
out plaintiffs'  consent  and  against  their  will,  nor  is 
there  anything  in  the  cases  to  rebut  the  presumption 
that  defendant  knew  that  its  acts  were  unauthorized 
by  law,  and  that  it  was  trespassing  on  plaintiffs^ 
premises. 

The  cases,  then,  are  simply  cases  of  willful  nuisance, 
and  of  delay  on  plaintiffs^  part  to  sue,  until  defendant 
had  been  operating  its  road  for  some  months. 

We  think  this  is  very  clearly  no  bar  to  relief  by 
a  perpetual  injunction  as  adjudged  by  the  court 
below. 

In  cases  like  these  of  continuing  trespass,  where 
every  day  gives  plaintiffs  a  fresh  cause  of  action  (hav- 
ing at  .the  same  time  their  remedy  by  action  for  past 
trespasses),  the  propriety  of  preventing  multiplicity  of 
suits,  by  forbidding  further  trespasses,  can  hardly  be 
affected  by  the  fact,  that  plaintiffs  made  no  applica- 
tion for  an  injunction  to  prevent  such  past  tres 
passes. 

To  leave  plaintiffs  to  their  remedy  at  law,  is  tlie 
means  of  bringing  about  the  very  multiplicity  of  suits, 
which  equity  will  prevent  by  injunction.  McRoberts 
rj.  Washburne,  10  Minn.  23 ;  Livingston  v.  Livingston, 
6  Johns.  {N.  T.)  Ch.  497. 

Inasmuch,  however,  as  the  statute  referred  to  con- 
templates the  existence  of  the  nuisance  before  the 
beginning  of  the  action,  in  which  by  the  judgment  the 
plaintiffs  may  have  an  injunction,  m.ere  delay  would 
seem   clearly  to  be   no  objection   to  such  statutorv 
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relief,  and  therefore  it  is  in  this  case  properly  granted. 
1  Paige,  N.  Y.  97. 

In  Gray  i).  First  Division  St.  Panl,  &c.  R.  R.  Co., 
13  Minn.  316,  the  complaint  alleged,  that  before  the 
commencement  of  the  action,  the  defendant  had  fully 
completed  and  was  maintaining  its  railroad  on  plain- 
tiff s  premises,  running  its  engines  and  cars  daily  over 
the  same,  and  prayed  judgment  for  damages  and  an 
injunction,  and  was  sustained  on  demurrer. 

In  New  York,  in  a  suit,  the  object  of  which  was  to 
obtain  a  perpetual  injunction  to  restrain  the  New  York 
Central  Railroad  Company  from  continuing  to  use  and 
occupy  with  its  railway  a  part  of  a  street  in  Syracuse 
which  had  been  dedicated  by  plaintiff  to  the  public  use, 
and  on  which  the  railroad  had  been  constructed  without 
plaintiff's  consent  or  compensation  to  him,  and  ope- 
rated for  several  years,  before  the  suit  was  brought  for 
an  injunction  and  to  recover  damages  for  such  past 
occupation,  it  was  held,  that  though  plaintiff  had  a 
i"emedy  at  law  for  the  trespass,  yet,  as  it  was  of  a  con- 
tinuous nature,  he  had  a  right  to  come  into  a  court  of 
equity  and  invoke  its  restraining  power  to  prevent  a 
multiplicity  of  suits.  See  also  Craig  i).  Rochester 
City,  Ac.  R.  R.  Co.,  39  N,  Y.  404. 

If  the  resulting  inconvenience  to  defendant  from 
such  injunction  will  be  great,  it  might  have  proceeded, 
according  to  law,  to  obtain  the  right  of  way,  by  mak- 
ing compensation  to  plaintiffs. 

This,  however,  it  may  still  do,  though  it  can  not 
thereby  deprive  plaintiffs  of  their  right  to  recover  the 
damages  sustained  by  such  past  trespasses. 

In  some  cases,  however,  the  court,  on  account  of 
the  great  injury  and  inconvenience  from  stopping  the 
works,  have  refrained  from  issuing  an  injunction,  pro- 
vided the  company  undertakes  to  do  that  which  the 
court  decides  it  is  bound  to  do.  North  British  R.  R. 
Co.  tJ.  London,  &c.  R.  Co.,  1  RaUw.  Oas.  653  •  Dretorv 
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on  Iiij,  292 ;  Jones  v.  Great  Western  R.  Co.,  1  Railw. 
Cas.  684. 

Thus,  where  the  company  had  no  right  to  take 
plaintiffs  land,  except  upon  terms  of  paying  therefor 
at  a  fixed  rate  per  acre,  and  for  collateral  damage 
according  to  the  extent  of  it,  no  injunction  was 
granted,  the  company  undertaking  to  go  before  a 
jury  to  have  the  collateral  damage  assessed ;  but  if 
it  did  not  promptly  act,  on  the  order  therefor,  the 
injunction  should  be  considered  as  granted  on  the  day  • 
on  which  that  order  was  made.  Jones  v.  Great 
Western  R.  Co.,  supra. 

It  seems  to  us  that  this  is  a  precedent  proper  to  be 
followed  in  cases  like  the  present,  in  which  a  perpetual 
injunction  might  occasion  great  inconvenience  to  the 
public,  as  well  as  the  defendant,  before  the  right  of 
way  could  be  obtained  pursuant  to  law  ;  and  that  the 
judgment  to  be  entered  on  the  findings  be,  in  respect 
to  the  injunction,  that  it  do  not  issue,  if  defendant 
forthwith  institutes  proceedings  to  condemn  the  land, 
and  promptly  prosecutes  the  same ;  otherwise  to  bn 
considered  as  granted  as  of  the  date  of  the  judgment. 

The  allegations  of  damage  in  the  complaint  are 
sufficient,  and  the  evidence  was  sufficient  upon  which 
the  court  below  might  arrive  at  a  conclusion  as  to  the 
amount  of  damages  sustained.  The  judge  was  put  in 
possession  of  all  the  elements  of  injury,  none  of  which 
were  such  as  experts  alone  would  be  qualified  to  pass 
upon,  and  was,  therefore,  competent  to  form  his  own 
opinion  as  to  the  specific  sum  in  which  plaintiffs  were 
damaged  thereby. 

Tlie  defendant  introduced  a  certain  ordinance  of 
tlie  city  of  Mankato  to  show  that  the  municipal 
authorities  had  authorized  the  defendant  to  construct 
and  operate  its  road  over  the  streets  in  question,  and 
plaintiffs  were  permitted  to  give  in  evidence  in 
rebuttal,    defendant    objecting,    certain   proceedings, 


AMERICAN    RAILWAY    REPORTS.  231 

Harring^n  «.  St.  Paul,  &c.  R.  R.  Co. 

and  another  ordinance  of  the  city  council,  and  defend- 
ant excepted.  Whether  these  exhibits  were,  as 
defendant  insists,  immaterial  and  incompetent,  we 
need  not  consider.  The  city  charter,  which  the 
defendant  gives  in  evidence,  provides,  that  no  right, 
title,  or  interest  in  or  to  any  street,  levee,  park,  pub- 
lic ground,  or  square  in  said  city,  shall  be  granted, 
conveyed,  released,  or  discharged  by  the  common 
council,  unless  the  same  shall  have  been  submitted  to 
.  a  vote  of  the  legal  voters  of  the  city,  and  be  adopted 
by  them  at  an  annual  or  special  election.  If,  there- 
fore, the  city  had  owned  the  fee  of  the  streets  in 
question,  no  such  grant  as  the  defendant  claims  to 
have  from  the  common  council  would  be  effectual 
without  such  vote ;  and  the  defendant,  so  far  from 
showing  any,  admitted  that  none  such  had  been  had. 

Tlie  ordinance  on  which  it  relied,  being,  therefore, 
ineffectual  to  confer  such  right,  the  fact  that  the  evi- 
dence offered  to  rebut  it  was  incompetent  for  that 
purpose,  is  no  ground  for  disturbing  the  decision. 

It  is  further  to  be  observed  that  if  the  fee  was  in 
the  plaintiffs,  the  city  council,  no  more  than  the  leg- 
islature from  whom  its  powers  are  derived,  could,  even 
by  vote  of  the  citizens,  confer  upon  the  defendant 
the  right  to  take  plaintiffs'  property  therein  without 
compensation.  39  N.  F.  404 ;  16  Id.  97 ;  10  Minn.  82 
13  Id.  315. 

Judgment  affirmed,  with  the  above  modification  in 
respect  of  the  injunction. 
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THE  CONHOCTON   STONE  ROAD  v.  THE  BUF- 
FALO, NEW  YORK,  &  ERIE  RAILROAD 

COMPANY. 

51  New  York,  678. 

Gimmdssion  qf  Appeals  of  New  York ;  March  Ternty 

1873. 

IidDries  to  real  property.  An  action  te  recover  damages  from  a  rail- 
way company  for  injuries  to  the  plaintiffs  land,  resulting  from  the 
land  being  flooded  by  water  dammed  by  an  embankment  and 
bridge  of  the  defendant's  railroad,  constructed  by  a  former  owner 
of  such  railroad,  before  conveyance  to  the  defendant,  can  not  be 
sustained  by  proof  merely  of  the  continuance  of  the  straeture  by 
the  defendant.  Notice  or  knowledge  of  its  existence  must  also  be 
shown.    But  a  request  to  abate  the  nuisance  is  not  necessary. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  in  the 
eighth  judicial  district. 

This  was  an  action  by  the  Conhocton  Stone  Road 
against  the  Buffalo,  New  York,  &  Erie  Railroad  Com- 
pany, to  recover  damages  for  injuries  to  the  plaintiffs 
road.  The  complaint  alleged  that  the  injury  was 
caused  by  the  road  bed  being  washed  and  flooded  by 
a  stream  which  had  been  so  dammed  by  an  embank- 
ment and  bridge  constructed  for  the  defendant's  rail- 
road, as  to  produce  the  flood  and  resulting  injury, 
in  the  years  1864  and  1865. 

Upon  the  trial  it  appeared  in  evidence  that  the 
embankment  and  bridge  were  constructed  by  the  Buf- 
falo &  Conhocton  Yalley  Railroad  Company  in  1861 
or  1852 ;  that  the  name  of  this  company  was,  in  1852, 
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by  an  act  of  the  legislature,  changed  to  the  Buffalo, 
Corning,  ^  New  York  Railroad  Company ;  that  the 
defendant  was  created  a  corporation  in  1857,  and  in 
that  year,  on  a  foreclosure  sale,  bought  the  raUroad 
and  franchises  of  the  last  named  company,  and  still 
continued  to  own  the  same.  In  February,  1863,  the 
defendant  leased  its  road  to  the  Erie  Railway  Com- 
pany for  the  term  of  four  hundred  and  ninety  years, 
including  all  its  equipments  and  rolling  stock,  and 
that  company  took  possession  thereof  under  the  lease 
on  May  1,  in  the  same  year,  and  still  continued  in 
possession.  The  lease  provided  for  the  payment  of  an 
annual  rent  by  the  lessees,  in  equal  monthly  pay- 
ments. The  right  of  re-entry  was  reserved  to  the 
defendant,  and  the  lease  contained  stipulations  in 
regard  to  repairs  to  be  made  on  the  road.  The  road 
had  been  constantly  used  and  operated  since  its  com- 
pletion. 

The  defendant,  after  the  introduction  of  that 
evidence,  moved  for  a  nonsuit  on  the  following 
grounds : 

* '  1.  That,  by  the  evidence  already  adduced,  the 
plaintiff  has  failed  to  prove  that  the  defendant  erected 
the  embankment  and  bridge,  or  either  of  them,  as 
alleged  in  the  complaint. 

'*2.  That  the  nuisance,  if  any,  had  not  been  erected 
by  the  defendant,  but  merely  continued  by  them,  as 
they  found  it,  and  that,  therefore,  the  plaintiff  must 
allege  and  prove  notice  to  the  defendant  of  the  exist* 
ence  of  such  nuisance,  the  extent  of  it,  and  request 
to  abate  or  remove  it  before  the  action  could  be 
brought. 

**3.  That  the  defendant  did  not  continue  the 
nuisance  after  May  1,  1868,  it  having  leased  its  road 
and  surrendered  possession  thereof  to  the  Erie  Rail- 
way Company  on  that  day,  and  has  had  no  control 
of   the  road,  or  any  part  thereof,  since  that  time. 
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and,   therefore,   no    power  to  abate  or  remove    this 
nuisance." 

The  court  denied  the  motion  for  a  nonsuit,  and 
the  defendant  excepted.  .  A  verdict  was  rendered  for 
the  plaintiflf,  and  the  exception  was  ordered  to  be 
heard  in  the  first  instance  at  general  term ;  and  judg- 
ment was  in  the  meantime  suspended.  The  general 
term  directed  judgment  for  the  plaintiflf  upon  the 
verdict ;  and  the  defendant  appealed. 

John  Oanson^  for  the  appellant. 

George  B.  Bradley^  for  the  respondent. 

LoTT,  Ch.  C. — ^The  exception  taken  to  the  denial  of 
the  motion  for  a  nonsuit  presents  the  question  whether 
a  grantee  of  real  estate,  on  which  a  nuisance  had  been 
erected,  before  its  conveyance  to  him,  by  a  previous 
owner,  and  which  was  merely  continued  as  it  waa  at 
the  time  he  acquired  title,  can,  without  any  previous 
notice  of  its  existence,  and  a  request  to  abate  it,  be 
held  liable  for  damages  subsequently  resulting  there- 
from, during  the  continuance  of  his  ownership. 

The  subject  has  been  fully  considered  by  courts  in 
England,  and  in  several  of  our  sister  states ;  and  the 
rule  deducible  from  their  •  decisions  is  laid  down  in 
Angell  on  Watercourses  (6th,  or  Perkins'  edition)  to 
be,  that  an  action  on  the  case  for  a  nuisance  lies  both 
against  the  person  who  originally  committed  it,  and 
against  the  person  in  the  occupation  or  possession 
of  the  premises  who  suffers  it  to  continue,  for  the 
reason  that  the  continuance  of  that  which  was  origin- 
ally a  nuisance  is  a  new  nuisance  (§  402) ;  but  as  the 
purchaser  of  land  might  be  subject  to  great  injustice, 
if  made  responsible  for  consequences  of  a  nuisance 
of  which  he  was  ignorant,  and  for  damages  which  he 
never  intended  to  occasion  or  continue,  it  has  been 
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held  ever  since  Penrnddock' s  Case,  5  Rep,  101,  that 
where  a  party  was  not  the  original  creator  of  the 
nuisance  he  must  have  notice  of  it,  and  a  request  must 
be  made  to  remove  it  before  any  action  can  be 
brought.  No  particular  form  of  notice  or  request  is 
required.  It  may  be  either  written  or  oral  (or  it  may 
be  by  acts  done),  clearly  informing  the  party  to  be 
affected  by  it  of  the  existence  of  the  nuisance,  and  of 
the  desire  of  the  party  injured  to  have  it  removed, 
so  that  the  person  to  whom  it  is  addressed  shall  f uUy 
understand  the  ground  of  complaint,  and  that  the 
party  giving  it  is  unwilling  to  have  it  continue.  §§ 
403  and  403  a. 

In  Penruddock's  Case,  above  referred  to,  it  was 
resolved  by  all  the  judges  that,  although  the  continu- 
ance by  a  f eoflfee  of  a  nuisance  erected  by  his  feoffor 
was  a  new  wrong,  yet  a  quod  permitted;  would  not  lie 
against  him  without  a  request  made  to  reform  it. 
This  principle  has  been  sustained  and  recognized  by 
the  decisions  in  the  following  among  other  cases : 
Brent  r>.  Haddon,  Oro.  Jdc.  555  ;  Winsmore  v.  Green- 
bank,  WiUes,  583;  McDonough  v.  Gilman,  85  Mass. 
(3  All€n)y  264 ;  Johnson  v.  Lewis,  13  Conn.  303 ; 
Dodge  V.  Stacy,  39  Vt.  560 ;  PiUsbury  v.  Morse,  44 
Me.  154  ;  Plumer  v.  Harper,  3  iV.  -ST.  88 ;  Woodman  v. 
Tufts,  9  Id.  88-91 ;  Carleton  v.  Bedington,  2  Id.  291 ; 
Id.  311 ;  Eastman  v.  Amoskeag  Manuf .  Co. ,  44  Id. 
143  ;  Pierson  v.  Glean,  2  Oreen  (iV.  J.)  36;  Beavers  v. 
Winner,  1  Dutch.  (iT.  J.)  96,  101 ;  see,  also,  1  CMtty 
Plead.  71  and  77,  2nd.  ed.  ;  2  Id.  381,  note  p. 

In  Winsmore  t).  Greenbank,  supra^  decided  in 
1746,  WiLLES,  Lord  Chief  Justice,  in  speaking  of  the 
distinction  between  the  beginning  and  continuance  of 
a  nuisance  by  building  a  house  that  hangs  over  or 
damages  the  house  of  his  neighbor,  says:  *'That 
against  the  beginner  an  action  may  be  brought  with- 
out laying  a  request  to  remove  the  nuisance ;  but  that 
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against  the  continner  a  request  is  necessary,  for  which 
Penruddock's  Case,  5  Gro,  Jac.  100,  101,  was  cited, 
and  many  others  might  have  been  quoted.  The  law  is 
certainly  so,  and  the  reason  of  it  is  obvious." 

It  was  said  by  the  court  in  Dodge  t>.  Stacy,  supra^ 
decided  in  1867 :  ''We  regard  it  settled  by  the  author- 
ity of  well  adjudged  cases  that  when  the  action  is 
brought  against  the  grantee  of  one  who  has  erected 
obstructions,  it  can  not  be  maintained  without  pre- 
vious notice  to  the  defendant  to  remove  them  ;"  and 
added  that  the  point  was  clear  on  principle  and  on 
authority. 

Chief  Justice  Hornblowee,  in  Pierson  x.  Glean, 
supray  after  citing  Penruddock's  Case,  said  that  the 
law,  as  settled  by  it,  had  not,  as  he  believed,  been 
seriously  questioned  since ;  and  then  after  referring  to 
the  remark  of  Lord  Chief  Justice  Willes,  in  Wins- 
more  t).  Greenbank,  above  quoted,  and  other  author- 
ities, concluded  his  opinion,  on  deciding  a  demurrer 
to  an  answer  by  a  defendant,  setting  up  as  a  defense 
to  an  action  for  damages  resulting  from  a  nuisance 
that  it  had  been  erected  before  he  had  acquired  title, 
and  that  he  had  never  been  requested  to  reform  or 
remove  it,  by  saying,  "As  well,  then,  upon  the  good 
sense  and  common  justice  of  the  case,  as  upon  the 
ground  of  venerable  and  unquestioned  authority,  I 
am  of  opinion  that  the  demurrer  should  be  over- 
ruled." 

I  do  not  find,  nor  have  I  been  referred  to  any 
decision  in  this  state,  on  the  distinct  question  now 
under  review. 

There  are  several  cases  reported  in  which  the  gen- 
eral doctrine  stated  in  Blackstone^  s  OomTneTdaries^ 
vol.  3,  p.  220,  is  asserted,  that  "every  continuance  of  a 
nuisance  is  held  to  be  a  fresh  one,"  but  the  statement, 
construed  in  connection  with  the  context,  evidently 
has  reference  to  its  continuance  by  the  same  party ; 
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and  where  persons  succeeding  to  the  ownership  oi 
land  on  which  a  nuisance  had  previously  been  erected, 
have  been  held  liable  for  damages  resulting  from  its 
subsequent  continuance,  it  appears  either  that  it  was 
after  notice  of  its  existence,  or  that  the  question  of 
such  notice  had  not  been  raised  at  the  trial.  The  case 
of  Brown  v.  Cayuga,  &c.  R.  R.  Co.,  12  N.  Y.  (2 Kern.) 
486,  was  one  of  the  latter  class,  and  in  that  of  Irvine 
tj.  Wood,  51  iV.  T.  224,  decided  by  this  commission 
in  September,  1872  (which  was  for  special  damages 
resulting  from  a  public  nuisance),  the  fact  was  shown 
that  the  defendant  Wood  had  knowledge  of  its  exist- 
ence and  had  availed  himself  of  it,  so  that  he  was 
fully  cognizant  of  it  and  of  the  consequences  that 
might  result  therefrom. 

There  are,  however,  two  cases  reported,  in  which 
the  question  was  discussed  by  able  and  eminent 
jurists,  Judges  Dei^tio  and  S.  B.  Strong,  entertaining 
different  opinions,  and  the  high  estimation  and  respect 
to  which  that  of  the  former  is  always  entitled,  ad- 
verse to  the  rule  in  England  and  in  sister  states,  to 
which  I  have  referred,  has  caused  a  hesitation  and 
doubt  in  adopting  it,  and  has  led  me  to  examine  the 
ground  on  which  he  reached  his  conclusion. 

The  case  in  which  Judge  Strong's  views  are  ex- 
pressed is  that  of  Hubbard  v.  Russell,  24  Barb.  (iV.  Y.) 
404,  decided  in  1857.  It  involved  the  question,  but  it 
did  not  become  necessary  to  decide  it,  because  it  was 
held  that  the  plaintiff  had  proved  or  offered  to  prove 
sufficient  to  infer  a  request  to  discontinue  the  nui- 
sance. 

The  opinion  of  Judge  Denio  was  given,  in  Brown 
V.  Cayuga,  &c.  R.  R.  Qo.,  supra^  before  that  of  Judge 
Strong,  but  was  not  referred  to  by  him,  and  probably 
had  not  been  brought  to  his  attention ;  and  it  is  im- 
portant, in  considering  what  effect  or  weight  should 
be  given  to  that  of  Judge  Denio,  to  notice  the  fact 
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that  the  question  was  confessedly  not  presented  in  the 
case  in  which  it  was  delivered ;  and  Judge  A.  S.  John- 
son, who  gave  the  prevailing  opinion  in  it,  said  that  it 
was  to  be  considered  as  if  the  requisite  proof  of  a 
request  to  remove  the  nuisance  had  been  given ;  it  is 
also  stated  by  the  reporter  that  the  court  did  not  pass 
upon  the  question  whether  the  defendant  was  liable, 
without  notice,  to  remove  the  obstruction  complained 
of. 

The  learned  judge  in  speaking  of  and  commenting 
upon  Penruddock's  Case,  as  that  in  which  "the 
doctrine  seems  to  have  originated,"  said,  and  correctly, 
that  it  "  was  a  quod  permittatj  a  form  of  action  in 
which  the  successful  plaintiff  obtains  a  judgment  not 
only  for  the  damages,  but  for  the  abatement  or 
destruction  of  the  thing  which  is  claimed  to  be  a 
nuisance ;  and  it  was  held  that  such  an  action  might 
be  brought  against  him  who  did  the  wrong,  without 
any  request  made,  but  that  it  could  not  be  brought 
against  his  feoffee  without  a  previous  request  to  re- 
move the  nuisance."  He  appears  to  concede  the  pro- 
priety and  justice  of  the  rule  as  applicable  to  that 
particular  form  of  proceeding,  but  claims  that  the 
reason  for  it  does  not  apply  to  an  action  on  the  case. 
He  says:  ''The  remedy  sought  by  a  quod  permittat 
involves  an  interference  with  the  defendant's  real 
estate,  which  it  is  reasonable  he  should  have  an  oppor- 
tunity to  do  himself  before  an  authority  is  given  to 
another  to  do  it."  It  is  true  that  such  an  interference 
might  follow ;  Blackstone,  in  his  Commentaries  (vol. 
3,  p.  221),  says  it  was  ''a  writ  commanding  the 
defendant  to  permit  the  plaintiff  to  abate,  quod  per- 
mittat prosterTid/re^  the  nuisance  complained  of,  and 
unless  he  so  permits,  to  summon  him  to  appear  in 
court  and  show  cause  why  he  will  not ;  and  this  lies 
as  well  for  the  alienee  of  the  party  first  injured  as 
a^inst  the  alienee  of  the  party  first  injuring,  as  has 
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been  determined  by  all  the  judges ;  and  the  plaintiff 
shall  have  judgment  herein  to  abate  the  nuisance  and 
to  recover  damages  against  the  defendant ;"  but  it  is 
apparent  from  the  object  of  the  writ,  as  thus  stated, 
that  there  was  much  more  reason  for  requiiing  a  no- 
tice of  the  existence  of  a  nuisance  to  be  given  to  a 
party  who  might  not  have  any  knowledge  of  it  and 
ask  him  to  remove  or  abate  it  before  he  should  be 
mulcted  in  damages,  to  which  he  would  be  liable  for 
injuries  resulting  therefrom,  and  which  he  had  no 
rt*ason  to  anticipate,  than  to  be  called  on  by  the 
requirement  of  the  other  relief  sought  to  be  obtained, 
being  a  permission  to  the  plaintiff  to  abate  the  nui- 
sance. The  service  of  the  writ  on  the  defendant  would 
give  him  an  immediate  opportunity  to  abate  it  him 
self;  and  it  would  doubtless  have  been  a  sufficient 
answer,  on  his  appearance  in  court  in  obedience  to  the 
summons  to  show  cause  why  he  would  not  permit  the 
plaintiff  to  do  it,  to  return  and  state  the  fact  that  he 
had  himself  since  its  service  abated  or  removed  the 
cause  of  complaint,  and  that  he,  previous  thereto,  was 
wholly  ignorant  and  uninformed  of  its  existence.  He 
would,  nevertheless,  if  the  views  of  the  learned  judge 
are  correct,  be  held  liable  for  damages  which  had 
resulted  without  any  actual  fault  on  his  part. 

Three  other  authorities,  and  only  three,  appear  to 
have  been  cited  as  sustaining  the  requirement  of  a 
notice  ;  at  least  no  more  are  referred  to  by  the  judge. 
One  was  the  case  of  Tomlin  v.  Fuller,  1  3fod.  27, 
which  he  properly  said  turned  upon  the  particular 
nature  of  the  right  which  the  plaintiff  had  to  the  use 
of  a  passage  which  the  defendant  had  obstructed,  in 
which  TwiSDEN,  J.,  in  speaking  of  it,  said,  "where- 
fore, it  seems,  he  ought  to  have  laid  a  request,^'  and 
that  the  defendant  might  have  demurred,  but  he  held 
that  it  was  cured  by  the  verdict.  That  was,  moreover, 
an  action  against  the  party  who  closed  or  shut  the 
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passage,  and  did  not  sustain  the  principle  for  which  it 
was  cited.  Another  case  was  that  of  Salmon  v.  Bens- 
ley,  Ryan  &  M.  189  ;  21  Eng.  Com,  Law,  414.  It 
was  a  nisi  prius  case,  involving  a  question  of  evidence 
in  an  action  against  an  occupier  merely  of  the  prop- 
erty, and  in  truth  clearly  not  any  authority  in  sup 
port  of  the  doctrine  involved  in  this  action,  and  I 
doubt  whether  the  decision  on  the  question  actually 
presented  was  correct. 

The  other  case  was  Johnson  v.  Lewis,  13  Conn.  303, 
supra^  which  was  disposed  of  by  the  remark  of  the 
learned  judge  that,  "  on  the  authority  of  Penruddock's 
Case  and  of  Tomlin  v.  Fuller,  the  supreme  court  of 
Connecticut  held  that,. in  a  case  like  the  present,  the 
plaintiflE  ooald  not  recover  in  case  against  one  who 
continued  a  nuisance  without  proof  of  notice  to  the 
defendant  to  remove  it."  He  then  said,  in  conclusion : 
"Being  of  the  opinion  that  the  principle  is  not  estab- 
lished by  any  authority  binding  on  us,  and  seeing 
nothing  in  the  nature  of  the  case  which  requires  I 
notice  to  be  given  to  the  upholder  of  a  nuisance,  as  a 
condition  to  his  being  made  responsible  for  its  conse- 
quences, I  think  such  notice  is  not  required  to  be 
given.  Every  one  is  bound  so  to  use  his  own  property 
that  it  shall  not  be  the  means  of  injury  to  his  neigh- 
bors ;  and  I  think  the  proprietor  should  himself  look 
to  it,  and  that  he  can  not  safely  wait  to  be  admonished 
before  reforming  what  may  be  dangerous  to  others/' 
This  reason  is  unsatisfactory.  A  party,  having  no 
knowledge  or  notice  of  the  existence  of  an  evil,  can 
not  reform  it;  and  he,  consequently,  can  not  be 
chargeable  with  a  fault  or  a  wrong  for  not  doing  it ; 
nor  can  he,  under  such  circumstances,  be  said  to  up- 
hold a  nuisance,  or  be  waiting  to  be  admonished  to 
reform  it.  Such  conduct  implies  a  willing,  and  not 
merely  an  involuntary,  acquiescence  in  the  continu- 
ance of  the  wrongful  act.     I  am,  therefore,  constrained 


AMERICAN    RAILWAY    REPORTS.  241 

Conhocton  Stone  Road  9.  Buffalo,  &c.  R.  R.  Co. 

to  hold  that  the  rule  requiring  notice  is  proper  and 
should  be  adopted. 

It  is  proper,  before  dismissing  the  question,  to 
notice  that  the  opinion  of  the  general  term  assumes 
that,  in  such  case,  all  damages  resulting  between  the 
conveyance  by  the  wrong  doer  and  a  demand  of  the 
alienee  to  abate  the  nuisance  will  be  lost ;  and  it  is  argued 
that  a  party  can  not  be  deprived  of  his  right  of  action 
therefor,  by  the  act  of  the  person  doing  the  wrong  in 
alienating  the  premises  to  a  party  of  his  own  selection. 
This  is  answered  by  the  decision  in  Waggoner  Z).  Jer- 
main,  3  Denio  {N.  Y.)  306,  which  had  previously  been 
cited,  and  decides  expressly  that  such  original  wrong- 
doer, notwithstanding  such  alienation,  remains  liable 
for  the  damages  occasioned  by  the  continuance  of  the 
nuisance  subsequent  to  the  conveyance  ;  and  such  is  a 
part  of  the  rule  in  Penruddock'  s  Case. 

It  is  also  stated  in  that  opinion  that  the  evidence  in 
the  case  showed  that  the  superintendent  of  the  defend- 
ant's  road  had  notice,  prior  to  the  years  1864  and 
1865  (when  the  damages  in  question  were  sustained), 
from  Charles  Cooper,  an  owner  of  property  adjacent 
to  the  plaintiff  s,  and  exposed  to  like  damages  in  case 
of  floods,  but  who  was  not  an  agent  of  the  plaintiff 
nor  interested  in  the  company,  of  the  nature  of  the 
nuisance  and  its  effect,  and  was  asked  to  open  the 
channel,  and  that  he  replied  that  he  would  not  do  it ; 
and  the  judge  giving  the  opinion  closes  it  by  saying 
that  he  was  inclined  to  think  that  suflScient  notice,  if 
any  was  required.  This  is  clearly  untenable.  A 
notice  affecting  the  land  of  one  party  can  not  be 
extended  to  a  different  piece  of  ground  owned  by 
another. 

It  follows  from  what  has  been  said,  without  the 
expression  of  an  opinion  as  to  the  third  ground  of  the 
motion  for  a  nonsuit,  that  proof  of  the  mere  continu- 
ance of  the  nuisance  on  the  land  of  the  defendant, 

IV.— 16 


242  AMERICAN    RAILWAY    REPORTS. 

Kew  Orleans,  <&c.  R.  R.  Co.  o.  HanniDg. 

without  such  knowledge  or  notice  of  its  existence  as  to 
charge  it  with  fault  for  such  continuance,  was  not 
sufficient  to  maintain  the  action. 

The  judgment  must,  therefore,  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur,  on  ground  that  proof  must  show  notice 
or  knowledge  on  the  part  of  defendant  of  the  existence 
of  the  nuisance,  but  that  no  request  to  abate  it  was 
necessary. 

Judgment  reversed. 


THE    NEW   ORLEANS,    MOBILE,    &    CHATTA- 
NOOGA RAILROAD  COMPANY  v.  HAN- 

NING. 

16  WadoM^  649. 

Supreme  Court  of  the  United  States  ;  Decemher  Term-y 

1872. 

OontracU.  Negligence.  A  contractor  with  a  railroad  corporation 
who  agrees  to  bnild  a  wharf,  and  to  carry  on  the  work  under  the 
direction  of  the  company's  engineer,  and  to  his  satisfaction,  acts  as 
the  company's  agent,  and  it  is  liable  for  any  injury  resulting  from 
the  negligent  manner  in  which  the  wharf  is  constructed  or  pro- 
tected. 

A  statute  providing  that  a  certain  railroad  corporation  shall  not  be 
liable  for  debt  incurred  by  those  who  contract  with  it  for  building 
its  road,  &c.,  nor  for  any  injury  to  person  or  property  caused  by 
the  act  or  omission  of  the  persons  so  contracting  with  it^  is 
merely  declaratory  of  the  common  law,  and  confers  ^o  exemption 
on  the  company. 
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Error  from  the  supreme  court  of  the  United  States 
to  the  circuit  court  for  the  district  of  Louisiana. 

This  was  an  action  by  Hanning  against  the  New 
Orleans,  Mobile,  &  Chattanooga  Eailroad  Company, 
to  recover  damages  for  injuries  to  his  person,  received 
while  crossing  a  wharf  in  process  of  construction  on  the 
defendant's  land.  The  facts,  as  shown  by  the  record, 
are  stated  in  the  opinion.  Upon  trial  in  the  court 
below,  the  jury  rendered  a  verdict  for  the  plaintiff, 
and  judgment  was  entered  thereupon  for  the  plaintiff 
accordingly.  To  review  this  judgment  the  defendant 
brought  this  vrrit  of  error. 

J.  A,  &  D.  O.  Camphelly  for  the  plaintiff  in  error. 

T.  J.  Durante  for  the  defendant  in  error. 

Hunt,  J. — The  first  objection  presented  by  the 
defendant  below  is,  that  the  wharf  in  question  was  not 
a  public  wharf ;  that  the  plaintiff  came  upon  the  same 
without  business,  invitation,  or  induce  .^-ent ;  that  he 
was  a  trespasser,  and  if  he  suffered  injury  it  was  in 
consequence  of  his  own  wrong. 

We  are  not  furnished  with  the  evidence  necessary 
for  the  decision  of  this  question.  The  record  does 
not  state  whether  this  was  the  wharf  of  an  active 
steamboat  company,  where  all  travelers  were  permitted 
and  substantially  invited  to  come  and  go ;  whether 
the  plaintiff  was  there  upon  the  special  invitation  of 
some  one  connected  with  the  wharf ;  whether  by  pub- 
lic use  and  general  permission  he  might  deem  himself 
invited  to  be  there ;  or  whether  he  was  an  idler  without 
pretense  of  right  or  business.  The  judge  submitted 
the  question  to  the  jury,  whether  the  wharf,  at  the 
time  of  the  accident,  was,  and  for  many  years  had 
been,  a  public  place,  upon  which  all  people  were  per- 
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mitted  by  law  to  come  and  go,  and  did  come  and  go  at 
pleasure.  The  jury  found  the  affirmative  of  this 
proposition.  The  only  evidence  set  forth  on  this 
point  contained  in  the  record,  is  the  legislative  resolu- 
tion of  March  6,  1869,  certain  conveyances  of  property 
adjoining  the  wharf,  as  described  in  maps  annexed, 
and  the  contract  of  the  company  with  Carvin.  The 
resolution  authorizes  the  defendants  to  inclose  and 
occupy  for  its  use,  certain  portions  of  the  levee, 
batture,  and  wharf,  in  the  city  of  New  Orleans,  and 
provides  that  no  vessel  shall  occupy  said  wharf  ex- 
cept by  the  permission  of  the  company.  The  contract 
with  Carvin  is  important  upon  another  branch  of  the 
case,  but  has  no  significance  upon  the  question  of  the 
manner  of  occupying  the  wharf,  or  to  show  how  or 
why  the  plaintifE  was  on  the  wharf,  at  the  time  he 
received  the  injury.  So  far  as  it  states  general  rules 
and  propositions,  the  charge  of  the  judge  seems  to  be 
correct.  Whether  it  was  sound,  as  applied  to  the 
case  presented  by  the  evidence,  we  have  not  the  means 
of  ascertaining.  No  error  appears,  and  we  can  not 
assume  that  it  is  erroneous. 

The  second  objection  urged  by  the  defendant 
below,  arises  upon  the  contract  with  Carvin,  already 
mentioned.  It  is  insisted  that  the  wharf  at  the  time 
of  the  accident  was  in  the  possession  of  Carvin ;  that 
the  negligence,  if  any,  was  his,  not  that  of  the  com- 
pany ;  and  that  the  company  is  not  responsible  for 
any  negligence  by  him  or  those  employed  by  him. 

By  this  contract  Carvin  agrees :  1.  To  furnish  the 
materials  and  the  labor  necessary  for  the  rebuilding  of 
the  wharf  in  question.  2.  To  build  it  with  such  moor- 
ing-posts,.  cluster-piles  for  fenders  every  twenty  feet, 
rows  of  piles  on  boundary  lines  above  and  below,  slips 
or  inclines,  as  the  company,  through  their  engineer, 
may  require,  making  the  old  wharf  as  good  as  new, 
and  the  new  in  the  most  workmanlike  manner.     3. 
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To  complete  the  whole  within  a  month.  4.  To  submit 
to  the  supervision  and  direction  of  the  engineer  of  the 
company.  6.  To  do  the  work'  to  his  satisfaction.  The 
company  do  not  jdeld  to  Carvin  the  possession  or  con- 
trol of  the  wharf.  They  may  direct  the  number  of 
mooring-posts,  cluster-piles  for  fenders,  rows  of  piles, 
slips,  and  inclines,  paying  according  to  the  number  of 
square  feet  covered.  They  are  at  liberty  to  direct  how 
much  material  shall  be  used,  and  how  it  shall  be  laid 
to  make  the  old  wharf  as  good  as  new,  and  to  make 
the  new  of  the  best  workmanship.  They  are  to  super- 
vise the  work  to  be  done.  They  are  to  direct  how  it 
shall  be  done.  This  includes  the  power  of  controlling 
and  managing  the  entire  performance  of  the  work, 
within  the  general  limits  mentioned.  It  includes  the 
possession  of  the  wharf,  the  direction,  management, 
and  control  of  all  the  details  of  the  work.  It  makes 
Carvin  their  agent  and  servant,  receiving  a  larger  or 
smaller  compensation,  as  they  may  expand  or  contract 
his  work. 

The  rule  extracted  from  the  cases  is  this :  The  prin- 
cipal is  liable  for  the  acts  and  negligence  of  the  agent 
in  the  course  of  his  employment,  although  he  did  not 
authorize  or  did  not  know  of  the  acts  complained  of. 
Story  on  Agency ^  §  452 ;  2  Addison  on  Torts,  2d  ed. 
343.  So  long  as  he  stands  in  the  relation  of  principal 
or  master  to  the  wrong-doer,  the  owner  is  responsible 
for  his  acts.  When  he  ceases  to  be  such  and  the 
actor  is  himself  the  principal  and  master,  not  a  servant 
or  agent,  he  alone  is  responsible.  Difficult  questions 
arise  in  the  application  of  this  rule.  Nice  shades  of 
distinction  exist,  and  many  of  the  cases  are  hard  to  be 
reconciled.  Here  the  general  management  and  control 
of  the  work  was  reserved  to  the  company.  Its  extent 
in  many  particulars  was  not  prescribed.  How  and  in 
what  manner  the  wharf  was  to  be  built  was  not  pointed 
out.     That  rebuilt,  was  to  be  as  good  as  new.    The 
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new  was  to  be  of  the  best  workmanship.  This  is  quite 
indefinite,  and  authorizes  not  only,  but  requires  a 
great  amount  of  care  and  direction  on  the  part  of  the 
company.  The  submission  of  the  whole  work  to  th<} 
direction  of  the  company's  engineer  is  evidence, 
although  not  conclusive,  that  the  company  retain  the 
management  and  control.  The  reservation  of  author- 
ity is  both  comprehensive  and  minute.  The  company 
have  the  general  control,  and  it  may  prescribe  where 
each  pile  shall  go,  where  each  plank  shall  be  laid, 
where  each  stringer  shall  be  put  down,  where  each 
nail  shall  be  driven.  All  the  details  are  to  be  com- 
pleted under  their  orders  and  according  to  their  direc- 
tion. The  contractor  undertakes  in  general  terms  to 
do  the  work  well.  The  company  reserve  the  power 
not  only  to  direct  what  shall  be  done,  but  how  it  shall 
be  done.  This  is  an  important  test  of  liability.  Kelly 
7),  Mayor,  11  N,  T.  432. 

Camp  V.  The  Wardens,  7  La,  Ann.  322,  was  a  case 
arising  in  Louisiana,  and  very  much  like  the  present 
in  its  facts.  The  owners  were  there  held  liable.  All 
the  authorities  are  cited  and  commenced  upon  by  the 
court,  both  of  the  common  and  the  civil  law.  The 
civil  law,  it  was  said,  held  the  same  rules  on  this  sub- 
ject as  the  common  law.  PotJiier  on  Obligations^  §? 
121,  4o3;  Droit  Civil,  de  Touillier,  Book  2,  tit.  8,  § 
284,  vol.  2. 

In  Painter  v.  Mayor,  46  Pa.  St  213,  Strois'G,  J., 
holds  the  defendant  not  to  be  liable,  and  says,  "The 
defendants  have  no  control  over  the  men  employed  by 
the  contractors  or  over  the  contractors  themselves. 
They  could  not  dismiss  them  or  direct  the  work." 
The  cases  are  reviewed  and  the  rule  laid  down  as  is 
herein  above  stated. 

Knight  V,  Fox,  1  E)ig.  Law  <£•  Eq.  477,  and  Steel 
7),  Southeastern  R.  R.  Co.,  32  Id.  366,  are  cited  by 
the  defendant.     The  first  contains  nothing  in  hostility 
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to  the  suggestion  made.  In  Steel  n.  Southeastern  Rail- 
road Company  it  was  held  that  the  company  was  not 
liable  for  any  injury  done  by  the  contractor,  and  the 
contract  contained  an  authority  to  the  company  to 
superintend  and  direct  the  work.  The  case  shows 
that  the  act  which  caused  the  injury  was  committed 
in  violation  of  their  orders.  They  expressly  forbade 
the  digging  of  a  certain  channel.  It  was  dug  in  viola- 
tion of  this  direction,  and  for  the  damage  resulting 
therefrom,  the  court  held  them  not  to  be  liable.  This 
order  to  the  contrary  does  not  necessarily  exempt  the 
principal,  but  it  is  a  circumstance  of  weight.  Pack  v. 
Mayor,  8  N.  T.  222 ;  see,  also,  Storrs  v.  Utica,  17  Id. 
104;  Higgins  v.  Watervliet  Turnpike  Co.,  64:  Id.  23; 
Robbins  v.  Chicago,  4  Wall.  679. 

It  is  said  that  by  the  act  of  the  general  assembly, 
passed  January  21,  1870,  the  liability  of  this  corpora- 
tion is  defined  in  a  number  of  cases.  Section  2  of  the 
act  declares  "that  the  said  corporation,  its  officers,  or 
employes,  shall  not,  in  any  case,  be  liable  for  any 
debts  contracted  or  liabilities  incurred  by  any  person 
or  persons  who  shall  have  contracted,  or  who  shall 
contract  with  it,  to  construct  any  portion  of  its  road, 
buildings,  or  appurtenances,  or  its  rolling  stock,  or  to 
furnish  any  materials  or  labor  to  be  used  for  such  con- 
struction, or  for  its  maintenance  or  operation.  Nor 
shall  said  company,  its  officers,  or  employes,  be  liable 
for  any  injury  to  person  or  property,  or  loss  of  life, 
which  shall  be  caused  by  any  act  or  omission  of  any 
person  or  persons  so  contracting  with  it,  or  any  of  his 
or  their  employes  or  agents." 

This  was  doubtless  intended  as  a  declaration  of  the 
rights  of  the  company  convenient  to  be  embodied  in 
its  charter,  and  is  in  affirmance  of  the  existing  law. 
It  contains  two  general  principles:  1.  That  the  cor- 
poration shall  not  be  liable  for  the  debts  to  third 
parties  of  those  contracting  to  construct  its  road  or  to 
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furnish  materials  therefor.  It  would  not  be  upon  gen- 
eral principles  of  law.  The  statement,  in  fact,  confers 
no  exemption.  2.  That  it  shall  not  be  liable  for  injury 
to  person  or  property  caused  by  the  acts  of  such  con- 
tractors or  their  servants.  In  each  of  these  instances, 
the  exemption  is  in  the  case  of  contractors,  who  are 
themselves  the  principals,  not  when  they  are  the 
agents  or  servants  of  the  company.  In  each  case  there 
could  be  no  liability  at  common  law  had  the  statute 
not  been  passed.  We  think  that,  upon  general  prin- 
ciples of  law,  the  company  in  this  case  are  responsible 
for  the  negligence  of  Carvin,  and  that  this  statute  does 
not  alter  its  position. 

It  would  seem  that,  prior  to  the  passage  of  the  act 
authorizing  the  defendants  to  occupy  and  possess  the 
wharf,  it  had  been  open  to  the  public,  free  to  the  pas- 
sage of  all,  at  their  pleasure  to  come  and  go.  The 
judge  charged,  in  substance,  that  this  right  of  passage 
to  the  public  continued  until  some  notice  should  be 
given  to  those  accustomed  to  use  it  that  their  rights 
had  ended.  This  principle  is  one  of  quite  general 
application.  A  railroad  or  steamboat  company,  by 
the  departure  and  arrival  of  their  conveyances,  give 
an  invitation  to  all  who  desire  to  approach  their  boats 
or  cars  to  pass  over  their  wharf  or  platform.  One 
accustomed  so  to  pass  can  not  be  deemed  a  trespasser 
in  repeating  his  act  after  a  new  station  or  landing  has 
been  adopted  and  the  cars  or  boats  have  ceased  to  use 
the  old  one.  To  exclude  the  passer's  right  so  as  to 
make  him  in  fault,  and  to  prevent  his  recovery  for  an 
injury  sustained  by  leaving  the  place  in  a  bad  condi- 
tion, notice  must  have  been  given  of  its  changed 
character,  and  that  the  rights  of  passers  are  termi- 
nated. This  principle  is  so  familiar,  and  exists  in  so 
many  forms,  that  it  is  unnecessary  to  elaborate  it.  2 
Addison  on  Torts^  141 ;  Corby  t.  Hill,  4  Com.  B.  iT. 
S.  556. 
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Upon  the  whole  record  we  are  all  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


KENNEDY   n.  THE  DUBUQUE,  C.   &  M.    RAIL- 
ROAD COMPANY. 

84  I(Ax>a^  421. 

Supreme  Court  qf  Iowa ;  June  Term^  1872. 

Oonstmotioii  6L  railroad.  Alteration  of  highway.  Under  the  statutes 
of  Iowa  defining  the  jurisdiction  of  the  circuit  courts  {Iowa  Latos 
qf  1868,  ch.  86,  p.  113),  those  courts  have  no  jurisdiction  of  pro- 
ceedings by  trustees  of  a  town  to  compel  a  railway  company  to 
make  further  alterations  or  amendments  in  a  highway,  over  or 
under  which  the  railway  company  has  constructed  its  road,  under 
Iowa  Beo.  (  1821,  1822. 

Appeal  to  the  supreme  court  of  Iowa  from  the  cir- 
cuit court  for  Clayton  county. 

This  was  an  action  by  Kennedy  and  others,  as 
trustees  of  Mendon  township,  to  require  the  defendant 
to  make  certain  alterations  in  its  railroad  along  and 
across  the  highway  between  the  city  of  McGregor  and 
the  village  of  North  McGregor,  and  situate  in  said 
Mendon  township. 

The  petition  averred  that  the  plaintiffs  were  the 

trustees  of  Mendon  township,  in  Clayton  county  ;  that 

the  defendant  had  constructed  its  railroad  along  and 

four  times  across   the   highway   in   said   township, 
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between  the  city  of  McGregor  and  the  village  of  North 
McGregor,  a  distance  of  less  than  one  mile  ;  that  said 
highway  there  runs  between  a  rocky  blufl  on  the  west 
and  the  Mississippi  river  on  the  east ;  that  the 
space  between  them,  and  occupied  by  both  the  high 
way  and  railroad,  is  only  about  forty  feet,  and  that 
the  four  crossings  made  by  the  latter  are  either  above 
or  below  the  surface  of  the  highway  ;  that  the  plain- 
tiffs have  duly  notified,  in  writing,  the  defendant,  of 
the  alterations  and  amendments  they  required,  a  copy 
of  which  is  annexed  to  the  petition;  that  defendant 
refused  to  assent  thereto,  or  make  any  agreement 
whatever,  and  they  can  not  agree  respecting  the 
same. 

To  this  petition  the  defendant  demurred,  on  the 
following  grounds :  First,  The  court  has  no  jurisdic- 
tion of  the  subject  of  the  action.  Second.  The  plain- 
tiffs have  no  legal  capacity  to  bring  this  suit. 

The  court  overruled  the  demurrer  on  both  grounds. 
The  defendant  appealed. 

Cole,  J. — ^The  first  question  presented  by  the  de- 
murrer is,  as  to  the  jurisdiction  of  the  circuit  court 
over  the  action.  This  involves  the  construction  of 
several  statutes.  By  a  statute  which  took  effect  Febru- 
ary 9,  1853,  it  was  enacted  {Iowa  Men.  §  1321,  8) :  '^Any 
railroad  corporation  may  raise  or  lower  any  turnpike, 
plank-road,  or  other  way,  for  the  purpose  of  having 
their  railroad  pass  over  or  under  the  same ;  and  in 
such  cases,  said  corporation  shall  put  such  turnpike, 
plank-road,  or  other  way,  as  soon  as  may  be,  in  as 
good  repair  and  condition  as  before  such  alteration. 
§  1322,  9.  If  the  proprietors  of  such  plank-road  or 
turnpike,  or  the  trustees  or  city  council  having  juris- 
diction  of  such  ways  respectively,  require  further  al- 
terations or  amendments  of  such  turnpike,  road,  or 
way,  and  give  notice  thereof,  in  writing,  to  the  agent 
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or  secretary  of  such  railroad  corporation,  and  if  the 
parties  can  not  agree  respecting  the  same,  either  of  the 
parties  may  apply  to  the  county  judge,  who,  after 
reasonable  notice  to  the  adverse  party,  shall  make 
determination  respecting  such  proposed  alterations  or 
amendments,  and  shall  award  costs  in  favor  of  the 
prevailing  pa  r ty . ' ' 

By  an  act  approved  March  22,  1860,  and  which 
took  effect  July  4,  1860,  creating  a  board  of  supervis- 
ors, defining  their  duties,  &c.  (ReD.  art.  XI.  ch.  22), 
said  board  was  given  jurisdiction  {Mcv,  §  312,  subd. 
13)  "to  appoint  commissioners  to  act  with  similar 
commissioners  "  from  other  counties,  to  lay  out  roads, 
&c.,  extending  into  both.  Subd.  16.  "To  alter, 
vacate,  or  discontinue  any  state  or  territorial  road 
within  their  respective  counties."  Snbd.  17.  "To 
lay  out,  establish,  alter,  or  discontinue  any  county 
road  heretofore  or  now  laid  out,  or  hereafter  to 
be  laid  through  or  within  their  respective  coun- 
ties." §  318,  subd.  2.  Said  board  is  required  to 
keep  ''a  book  to  be  known  as  the  'road  record,' 
In  which  shall  be  recorded  all  proceedings  and 
adjudications  relating  to  the  establishment,  change, 
or  discontinuance  of  roads."  §  324.  "After  the 
taking  effect  of  this  act,  neither  the  county  judge 
nor  county  court  shall  have  or  exercise  any  of  the 
powers  hereby  conferred  upon  the  board  of  super- 
visors. ...  §  325.  In  all  cases  where  the  powers 
hereby  conferred  upon  said  board  have  heretofore  been 
by  law  exercised  by  the  county  judge,  county  court, 
or  other  county  officers,  the  said  superv^isors  shall 
conduct  their  proceedings  under  said  powers,  in  the 
same  way  and  manner,  as  nearly  as  may  be,  as  is  now 
provided  by  law  in  such  cases  for  the  proceedings  of 
such  county  judge,  county  court,  and  county  officers, 
provided  they  are  not  inconsistent  with  the  provisions 
of  this  act." 
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By  an  act  passed  by  the  same  legislature,  in  relation 
to  roads  and  highways,  approved  April  2,  1860,  and 
which  took  effect  on  January  1,  1861,  it  was  enacted 
{Ren.  §  327) :  ' '  That  the  board  of  supervisors  shall 
have  the  same  power,  and  perform  the  same  duties,  in 
relation  to  roads  and  highways  in  their  respective 
counties,  as  have  been  exercised  under  previous  laws 
by  county  judges  and  county  courts,  subject  to  such 
modifications  as  shall  be  or  have  been  made  at  the 
present  session  of  the  legislature," 

By  an  act  establishing  circuit  courts,  &c.,  approved 
April  3,  1868,  and  which  took  eflFect,  as  to  said  courts, 
on  January  1,  1869,  said  circuit  courts  were  given 
jurisdiction  in  certain  matters  therein  enumerated, 
' '  and  of  all  other  actions  and  proceedings  of  which 
the  county  judge  now  has  jurisdiction."  See  Iowa 
Laws  qf  1868,  ch.  86,  p.  113. 

These  are  all  the  statutes  bearing  upon  the  subject, 
and,  from  a  careful  reading  of  them,  it  is  too  manifest 
to  require  argument  to  demonstrate  it,  that  complete 
jurisdiction  in  road  matters,  except  as  to  ad  quoA 
damnum  proceedings  therein,  was  given  to  the  board 
of  supervisors.  By  Reo.  %  327,  supra^  all  the  jurisdic- 
tion in  relation  to  roads  and  highways  theretofore 
exercised  by  county  judges  was  conferred  upon  the 
board  of  supervisors.  And,  by  Rev.  %  1322,  supra^ ' 
jurisdiction  over  the  particular  matter  here  in  contro- 
versy was  given  to  the  county  judge.  Since,  then,  the 
county  judge  exercised  the  jurisdiction  before  section 
327  took  effect,  the  board  of  supervisors  would  properly 
exercise  it  thereafter,  and  now. 

But,  it  is  argued  by  appellee' s  counsel,  that  since, 
by  the  act  of  1868,  the  jurisdiction  of  the  county 
judge  was  conferred  upon  the  county  court,  that  court 
has,  at  least,  concurrent  jurisdiction,  under  the  rule 
that  if  a  prior  and  later  act  can  be  reconciled,  both 
shall  stand.    The  difficulty,  however,  is,  that  by  sec- 
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tion  327  all  tlie  jurisdiction  of  the  county  judge  in 
relation  to  roads  was  transferred  to  the  board  of 
supervisors.  So  that  the  act  of  1868,  which  gave  to 
the  circuit  court  jurisdiction  of  "all  proceedings  of 
which  the  county  judge  now  has  jurisdiction,"  did  not 
confer  any  authority  upon  the  circuit  court  respecting 
this  matter ;  for  that,  the  county  judge  did  not  then 
{now^  in  1868)  have  any  jurisdiction  to  be  transferred 
to  the  circuit  court. 

It  follows  that  the  circuit  court  did  not  have  any 
jurisdiction,  and  that  it  erred  in  not  sustaining  the 
defendant's  demurrer.  It,  therefore,  becomes  unne- 
cessary to  notice  the  other  point. 

Judgment  reversed. 


THE  CITT  OP  NEW  HAVEN  v.  THE  NEW  YORK 
&  NEW  HAVEN  RAILROAD  COMPANY. 

89  Connecticut^  128. 

Supreme  Court  of  Errors  of  Connecticut;  February 

Term,  1872. 

Bridges.  The  charter  of  a  city  provided  that  the  common  council 
might,  from  time  to  time,  order  the  building,  widening,  or  repair- 
ing of  all  bridges  crossing  railroads  in  the  city,  in  such  manner  as 
in  their  judgment  public  convenience  might  require ;  and  that,  in 
case  any  railroad  company  whose  road  such  bridge  crossed  should 
neglect  to  obey  such  order,  the  common  council  might- cause  the 
required  work  to  be  done  at  the  expense  of  the  city,  and  that  the 
treasurer  of  the  city  might  collect  the  amount  of  such  expense  in  an 
action  of  trespass  on  the  case  in  his  own  name.    EM^  that  the 
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word  '*  bridge,"  as  used  in  the  charter,  was  restricted  to  the  bridge 
proper,  to  the  exclusion  of  embankments,  filling,  and  approaches, 
unless  the  immediate  approach  might  be  included  as  part  of  the 
bridge  proper  itself;  and  that,  if  such  approaches  were  included, 
the  expense  of  their  repair  could  not  be  recovered  in  an  action  of 
assumpsit  in  the  name  of  the  city. 

Case  reserved  for  the  advice  of  the  supreme  court 
of  errors  of  Connecticut  by  the  court  of  common  pleas 
of  New  Haven  county. 

This  was  an  action  of  assumpsit  by  the  city  of 
New  Haven  to  recover  from  the  New  York  &  New 
Haven  Railroad  Company  the  expenses  of  repairing 
the  pavement  of  the  approaches  to  a  bridge  crossing 
the  track  of  the  defendant.  The  facts  of  the  case  are 
stated  in  the  opinion.  The  action  was  brought  before 
a  justice  of  the  peace,  from  whose  judgment  an  appeal 
was  taken  to  the  court  of  common  pleas.  The  com- 
mon pleas  reserved  the  case  for  the  advice  of  the 
supreme  court  of  errors. 

Doolittle^  and  Bennett^  for  the  plaintiff. 

Watrous^  for  the  defendant. 

Seymour,  J. — The  defendant  corporation  in  1848 
constructed  its  railroad,  laying  its  track  in  the  bed  of 
the  old  canal.  The  road,  crosses  Pair-street,  in  New 
Haven,  below  the  level  of  the  street,  at  right  angles. 
The  bridge  across  the  excavation  was  built  some  six 
feet  higher  than  the  old  bridge  across  the  canal.  The 
approach  to  the  bridge  was  graded  up,  and  the  side- 
walks of  Pair-street  were  reconstructed  from  the 
brigde  to  Union-street,  a  distance  of  one  hundred  and 
eleven  feet.  All  which  was  done  by  the  defendant  in 
pursuance  of  its  charter.  In  1849  the  act  was  passed 
which  appears  as  section  481  of  the  act  concerning 
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communities  and  corporations.  In  1857  the  act  was 
passed  which  now  appears  as  section  33  of  the  charter 
of  the  city.  The  plaintiff  claims  that,  under  the  act 
of  1849,  it  is  the  duty  of  the  defendant  to  keep  in 
repair  the  highway  in  Fair-street  from  Union-street 
to  the  bridge,  and  that  this  duty  includes  the  recon- 
struction and  repair  of  the  pavements  of  the  sidewalks 
of  Fair-street.  The  defendant  corporation  was  duly 
notified  of  the  necessity  of  reconstructing  the  pave- 
ment, and  required  to  do  it,  but  wholly  neglected  the 
requisition.  The  city  thereupon  made  the  needed 
repairs,  and  now  seeks  to  recover  the  expense  in  an 
action  of  assumpsit  on  the  common  counts. 

Whatever  the  law  may  be  in  respect  to  the  other 
claims  of  the  plaintiff,  we  think  it  clear  that  this 
action  can  not  be  sustained.  Until  1857  no  mode  had 
been  provided  by  statute  for  enforcing  the  duty  of 
railroad  companies  in  regard  to  such  bridges  as  per- 
tained to  them  to  make  and  maintain.  The  general 
assembly  in  that  year  passed  two  statutes  on  that 
subject ;  one  being  the  act  which  is  now  section  33  of 
the  charter  of  the  city  of  New  Haven ;  the  other  being 
what  now  appears  as  section  487  of  the  act  concerning 
communities  and  corporations.  This  last  mentioned 
act  provides  in  substance,  that  when  any  railroad  com- 
pany shall  neglect  to  construct  any  highway  or  bridge 
which  it  is  their  duty  to  construct,  &c.,  or  shall  neglect 
to  keep  in  good  and  sufficient  repair  any  bridge,  or 
any  embankment,  filling,  or  abutment,  which  it  is 
their  duty  to  maintain,  &c.,  &c.,  it  shall  be  the  duty 
of  the  state  attorney  of  any  county  wherein  such 
neglect  exists  to  make  complaint  thereof  to  the  supe- 
rior court  of  the  county,  &c. 

Section  33  of  the  city  charter  is  as  follows : 
*'  Said  court  of  common  council  shall  have  super- 
vision over  all  bridges  crossing  railroads  in  said  city, 
and  may,  from  time  to  time,  order  the  building,  widen- 
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ing,  or  repairing  of  such  bridges,  in  such  manner  and 
within  such  times  as  in  their  judgment  public  con- 
venience may  require ;  and  in  case  any  railroad  com- 
pany whose  road  such  bridge  crosses  shall  neglect  to 
obey  such  order,  said  common  council  may  cause  the 
required  building,  widening,  and  repairing  to  be  exe- 
cuted at  the  expense  of  said  city,  and  the  treasurer  of 
said  city  may  then  collect  the  amount  of  such  expense 
in  an  action  of  trespass  on  the  case,  in  his  own  name, 
against  such  delinquent  company." 

Now  the  word  ''bridge,"  may,  in  certain  connec- 
tions, be  so  used  as  to  include  the  embankments  and 
approaches,  but  in  section  33  of  the  city  charter  we 
think  the  word  is  restricted  to  the  bridge  proper,  to 
the  exclusion  of  embankments,  filling,  and  approaches, 
unless  indeed  perhaps  the  immediate  approach  may  be 
included  as  part  of  the  bridge  proper  itself. 

We  thus  think  because,  first,  the  legislature,  in  the 
general  act  passed  in  1857,  gives  a  full  and  appropriate 
remedy,  by  an  appeal  to  the  courts,  for  all  neglect  of 
duty  by  railroad  companies  in  the  premises.  Embank- 
ments and  fillings  and  abutments,  as  well  as  bridges 
themselves,  are  in  direct  terms  included  within  the 
provisions  of  that  act,  whereas  in  the  city  charter  the 
special  duty  of  the  city  council  is  limited  to  building, 
widening,  and  repairing  bridges,  omitting  all  mention 
of  other  structures  or  appendages.  Secondly,  the 
authority  of  the  city  council  conferred  by  section  33 
is  in  its  nature  special  and  exceptional,  and  therefore 
to  be  somewhat  strictly  construed.  Third,  if  the  word 
*' bridge"  in  the  city  charter  were  held  to  include  the 
approaches,  stQl  the  charter  merely  authorizes  the 
treasurer  of  the  city  to  collect  the  expense  of  repairs 
in  an  action  of  trespass  on  the  case  in  his  own  name. 
Neither  the  charter,  nor  any  other  statute,  warrants  a 
recovery  in  a  common-law  action  of  assumpsit  in  the 
name  of  the  city ;  and  without  the  aid  of  some  statute 
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prorision  it  is  clear  that  the  present  action  can  not  be 
maintained. 

It  will  be  seen  that  we  thns  decide  this  case  against 
the  city,  withont  deciding  some  important  questions 
which  were  discussed  at  the  bar  regarding  the  duty  of 
railroad  companies  under  section  481  of  the  act  con- 
cerning communities  and  corporations.  We  have  felt 
embarrassed  by  the  difficulties  involved  in  these  ques- 
tions, and  one  reason  why  we  do  not  now  decide  them 
is,  that  some  further  legislation  seems  to  us  to  be 
necessary  and  proi)er,  to  make  more  definite  the 
precise  duty  intended  to  be  cast  upon  railroad  com- 
panies. 

And  first,  it  seems  important  that  some  provision 
should  be  made  for  determining  what  shall  be  deemed 
approaches  to  a  bridge,  in  order  that  the  dividing  line 
between  the  duties  of  the  city  or  town  on  the  one 
hand,  and  of  railroad  companies  on  the  other,  may  be 
distinctly  marked.  This  might  be  done  by  direct 
l^slation,  or  by  reference  of  the  question  to  railroad 
or  to  county  commissioners,  or  some  other  proper 
tribunal. 

And  secondly,  if,  as  the  plaintiff  claims,  it  is  the 
intention  of  the  legislature  to  cast  upon  railroad  com- 
panies the  burden  of  ordinary  highway  repairs  upon 
and  over  railroad  bridges  and  their  approaches,  to  the 
entire  relief  of  towns  and  cities  from  that  burden,  it 
seems  desirable  that  the  precise  duty  should  be  dis- 
tinctly declared.  The  true  reason  for  requiring  rail- 
road companies  to  build  and  maintain  bridges  and 
their  approaches  is,  that  the  constniction  and  opera- 
tion of  their  railroads  make  such  structures  necessary, 
where  otherwise  they  would  not  be  needed.  They 
should,  therefore,  on  principles  of  natural  justice,  be 
built  and  maintained  by  the  railroad  companies.  All 
such  repairs  a«  from  time  to  time  become  necessary  to 

the  structures,  as  such,  should  be  at  the  expense  of  the 
rv^.— 17 
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railroad  companies.  But  the  repair  of  highways  upon 
and  over  the  approaches  to  a  bridge,  if  the  necessity 
of  such  repairs  in  no  way  arises  from  the  existence  or 
operation  of  the  road,  and  if  they  are  such  as  would  be 
needed  independently  of  the  existence  of  the  road, 
justly  remain  a  charge  upon  the  town  or  city.  It  must 
be  conceded  that  however  true  this  may  be  in  theory, 
there  is  in  practice  a  serious  difficulty  and  some  incon- 
venience in  making  a  separation  and  division  of  duties 
between  railroad  companies  and  towns.  And  yet 
some  division  seems  inevitable,  in  regard,  for  instance, 
to  casual  obstructions  of  the  highway  by  nuisances, 
by  snow,  or  by  ice,  and  in  regard  to  other  hindrances 
to  public  travel  of  the  like  nature.  The  care  of  such 
matters  naturally  devolves  upon  the  local  authorities, 
rather  than  upon  railroad  companies,  as  being  within 
the  ordinary  line  of  the  duties  of  the  one,  and  foreign 
to  the  ordinary  duties  of  the  other.  We  intimate  no 
opinion  upon  the  question,  whether  under  the  existing 
statute  the  maintenance  and  repair  of  sidewalks  and 
pavements  upon  the  approaches  to  a  railroad  bridge 
pertain  to  the  railroad  company  or  to  the  local  author- 
ities. We  hope  that,  before  a  case  shall  arise  requir- 
ing a  decision  of  that  question  by  the  court,  the  legis- 
lature will  provide  a  clear  rule  on  the  subject.  Under 
a  statute  similar  to  ours,  the  English  courts  seem  to 
hold  that  the  entire  duty  of  maintaining  the  highway, 
and  keeping  it  in  repair,  is  with  the  railroad  company, 
on  the  bridge  and  upon  the  approaches,  as  far  as  the 
grade  of  the  highway  is  changed.    8  El.  &  B.  836. 

Others  concurred. 

Judgment  advised  for  defendant. 
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WADEMAN  v.  THE  ALBANY  &  SUSQUEHANNA 

RAILROAD  COMPANY. 

51  Iftw  Tori^  568. 

Commission  of  Appeals  of  New  York  ;  March  Term^ 

1873. 

Faim  cKoniiigi.  OoiiBtfuction.  Under  a  provision  in  a  general  rail* 
road  law  requiring  every  corporation  organized  under  it  to  erect 
and  maintain  farm  croesings,  &c.,  for  the  use  of  the  proprietors  of 
lands  adjoining  its  railroad  (if.  T,  Law  of  1850,  ch.  141,  |  44),  if 
no  election  is  given  in  terms  to  the  land  owner  for  whose  use  the 
crossing  is  to  be  made,  it  is  the  right  of  the  corporation  to  deter- 
mine where  the  crossing  shall  be  located.  In  the  exercise  of  this 
rights  however,  the  interest  of  the  corporation  is  not  alone  to  be 
considered,  bat  regard  must  be  had  to  the  convenience  of  both 
parties,  and  such  a  location  must  be  made  as  will  not  subject  the 
proprietor  to  needless  and  unreasonable  injury. 

Wherte  one  owning  land  upon  both  sides  of  a  nllroad  brought  an 
action  under  such  a  statute  to  compel  the  railroad  company  to 
construct  a  suitable  farm  crossing,  also  claiming  damages,  and  the 
court  found  that  the  crossing  actually  built  by  defendant  was 
inconvenient  for  plaintiff^  and  not  of  easy  access,  and  that  the 
proper  place  for  a  crossing  was  where  plaintiff  desired,  but  that  the 
expense  of  building  a  new  crossing  at  that  point  would  exceed  the 
amount  of  the  damage  to  the  plaintiff  from  being  confined  to  the 
crossing  already  erected, — Hdd^  that  a  judgment  which,  instead 
of  directing  a  specific  performance  by  defendant  of  its  obligation, 
gave  plaintiff  a  pecuniary  compensation,  to  an  amount  less  than  the 
cost  of  erecting  a  new  crossing  in  the  proper  place,  was  not  erro- 
neous ;  where  the  statute  did  not  forbid  the  giving  of  damages  for 
the  breach  of  duty  on  the  part  of  defendant. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  •  the 
third  jadicial  district. 
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This  was  an  action  by  John  J.  Wademan  to  compel 
the  Albany  &  Susquehanna  Railroad  Company  to  con- 
struct a  farm  crossing  over  the  defendant' s  road  for 
the  use  of  the  plaintiff,  as  proprietor  of  a  farm  through 
which  the  defendant' s  road  passed.  The  plaintiff  had 
previously  requested  defendant  to  build  a  crossing, 
at  a  point  where  he  had  been  accustomed  to  travel  to 
and  fro,  for  farm  purposes.  Defendant  refused  to 
build  at  the  designated  place,  but  built  a  crossing  at 
the  extreme  north  part  of  plaintiff's  farm. 

The  court  found  that  the  place  designated  by  plain- 
tiff was  the  proper  place  for  a  crossing ;  that  the  cross- 
ing as  built  was  inconvenient  and  not  easy  of  access 
for  the  plaintiff,  but  held  that  the  expense  of  building 
a  new  crossing  at  the  proper  place  would  exceed  the 
damages  sustained  by  plaintiff,  and  that  equity  wouid 
be  better  administered  by  requiring  defendant  to  pay 
such  damages.  Judgment  was  therefore  directed  for 
the  plaintiff,  for  damages  and  costs,  and  was  entered 
accordingly.  From  this  judgment  the  defendant  ap- 
pealed to  the  general  term,  which  aflirmed  the  judg- 
ment. From  the  judgment  of  the  general  term,  the 
-defendant  appealed  to  the  commission  of  appeals. 

Samuel  Handy  for  the  appellant. 

0.  M.  Eungerfordy  for  the  respondent. 

JoHNSOK,  Com. — ^The  question  in  this  case  arises 
upon  section  44  of  the  general  railroad  act  of  1850. 
IT.  T.  Laws  of  1860,  p.  233.  That  section  requires 
that  every  corporation  formed  under  the  act  "shall 
erect  and  maintain  fences  on  the  sides  of  their  road,  of 
the  height  and  strength  of  a  division  fence  required  by 
law,  with  openings  or  gates  or  bars  therein,  and  farm 
crossings  of  the  road,  for  the  use  of  the  proprietors  of 
lands  adjoining  such  railroad."    It  is  contended  that 


AM  ERICA  X    RAILWAY    REPORTS.  261 


Wademan  r.  Albany,  (&c.  R.  R.  Co. 


onder  this  statute  the  right  to  designate  where  the 
crossing  should  be  made  is  in  the  land  owner,  and  the 
case  of  Wheeler  t.  Rochester,  &c.  R.  R.,  12  Barh. 
{N.  Y.)  227,  to  that  effect  is  cited  in  support  of  the 
position,  and  certainly  inclines  to  that  view.  But  it 
does  not  seem  to  me  that  sufficient  attention  was  paid 
to  the  language  of  the  statute  and  all  the  circumstances 
in  which  it  was  intended  to  apply.  It  is  not  limited 
to  cases  where  the  corporation  acquires  the  land  by 
the  exercise  of  the  power  of  eminent  domain,  but 
applies  with  equal  force  where  the  lands  are  purchased 
at  a  voluntary  sale.  In  each  case  the  duty  to  make 
farm  crossings  is  imposed  on  the  corporation ;  and  the 
extent  of  the  duty  is  the  same  in  each.  From  the 
words,  "for  the  use  of  the  proprietors  of  lands  adjoin- 
ing," is  to  be  implied  an  exclusion  of  any  right  in 
others  than  the  proprietors  to  use  the  farm  crossings, 
and  the  openings,  gates,  or  bars  through  the  railroad 
fence.  No  election  is  given  in  terms  to  the  land  owner 
for  whose  use  the  crossing  is  to  be  made.  In  general, 
the  party  who  is  to  act  has  the  election  in  case  one  is 
to  be  made.  Co.  Litt.  147,  a.  And  where  the  act  to 
be  done  is  single,  the  party  bound  to  act  is  to  do  it  at 
his  own  risk  of  its  being  in  accordance  with  his  obliga- 
tion. Thus  in  Holmes  v.  Seely,  19  Wend.  {N.  Y.)  510, 
in  regard  to  a  way  of  necessity,  which  rests  on  the 
notion  of  an  implied  grant,  it  was  held  that  the  way 
should  be  a  convenient  one  over  the  adjoining  close  of 
the  grantor,  regard  being  had  to  the  interests  of  both 
parties,  and  that  subject  to  this  qualification  the 
grantor  of  the  land  should  assign  the  way.  That  is, 
the  owner  of  the  servient  tenement  is  in  the  first 
instance  to  locate  the  way.  To  the  same  effect  is  Rus- 
sell V.  Jackson,  2  PicTc.  {Mass.)  574.  That  the  interest 
of  neither  party  is  alone  to  be  regarded  in  the  location 
of  the  crossing,  but  that  it  is,  looking  to  all  the  cir- 
cumstances, to  be  suitable  and  convenient,  is  certainly 
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just  in  itself,  and  is  fairly  to  be  inferred,  as  well  from 
the  terms  of  the  statute  as  from  the  language  of  the 
cases  cited.  In  the  analogous  case  of  one  having  a 
right  to  make  a  way  over  another's  land,  it  has  been 
held  that  the  power  must  be  exercised  in  a  reasonable 
manner,  having  regard  to  the  convenience  of  the  owner 
of  the  servient  land,  and  subjecting  him  to  no  needless 
and  unreasonable  injury.  Tlius  in  Abson  v.  Fenton, 
1  Barn.  &  C.  195,  where,  under  an  act  of  parliament, 
convenient  and  necessary  ways  were  granted,  it  was 
held  that  the  true  question  was  whether  the  mode 
adopted  was  such  as  a  prudent  and  rational  person 
would  have  adopted  if  he  had  been  making  the  road 
over  his  own  land,  and  not  over  the  land  of  another 
man.  This  view,  the  court  added,  would,  on  the  one 
hand,  exclude  all  wanton,  capricious,  and  causeless 
injury  to  the  owners  of  the  servient  lands,  and,  on  the 
other,  allow  a  beneficial  exercise  of  the  power  con- 
ferred by  the  act  of  parliament. 

In  the  case  before  us,  the  judge  who  tried  the  cause 
has  found  that  the  crossing  actually  built  by  the 
defendant  was  inconvenient  for  the  plaintiff  and  not 
of  easy  access,  and  that  the  proper  place  for  a  farm 
crossing  for  the  plaintiff  was  at  the  point  where  the 
plaintiff  desired  it  to  be  made.  That  finding  makes 
out  a  cause  of  action  against  the  defendant  within  the 
principles  before  stated.  The  court,  however,  instead 
of  directing  a  specific  performance  of  the  obligation, 
proceeded  to  inquire  of  the  damages  which  the  plain- 
tiff had  sustained,  and  gave  him  a  pecuniary  compen- 
sation. Of  this  the  plaintiff  does  not  complain. 
There  were  many  cases  in  which  a  court  of  equity, 
while  refusing  a  specific  performance,  would  give  the 
injured  plaintiff  compensation  in  damages.  Story  Eq. 
Jut.  §§  794r-800.  And  under  the  code,  where  issue  is 
joined,  such  relief  may  be  given  as  the  case  calls  for, 
irrespective  of  the  form  of  the  summons,  especially  as 
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damages  are  claimed  in  the  complaint.  Acting  on 
these  grounds,  and  fiiwling  that  the  expense  of  build- 
ing a  crosang  at  the  point  deagnated  br  the  plaintiff 
would  exceed  the  plaintiffs  damage  bv  being  confined 
to  the  crossing  made  bj  the  defendant,  the  court  ascer- 
tained the  amount  of  the  damage  and  gave  judgment 
therefor.  This  course  is  approved  in  Clarke  r.  Roches- 
ter, &c.  IL  K.  Co.,  18  Barb.  uT.  T.\  350,  and  can  not 
be  complained  of  bj  the  defendant,  to  whom  the  judg- 
ment is  more  favorable  than  it  was  otherwise  entitled 
to.  Nothing  in  the  statute  prevents  damages  being 
given  against  the  defendant  for  the  breach  of  dutv. 

Some  of  the  questions  objected  to  bearing  upon  the 
extent  of  the  plaintiff's  damages  are  awk¥rard  in  form, 
but  are  yet,  it  seems  to  me,  fairly  competent.  The 
substance  of  the  inquiry  was  as  to  the  effect  of  the  one 
or  the  other  crossing  on  the  value  of  the  land  separated 
by  the  railroad  from  the  rest  of  this  farm.  It  was  not 
as  to  the  general  effect  of  the  railway  embankment  on 
the  value  of  the  &urm  or  of  the  sei>arated  lands.  This 
would  have  been  improper,  as  not  touching  the  real 
issue.  The  inquiry,  as  made,  was  only  another  method 
of  measuring  the  relative  inconvenience  of  the  cross- 
ings, and  thus  furnishing  a  criterion  of  the  plaintiff's 
actual  damages. 

The  judgment  should  be  afltened. 


All  concur. 


Judgment  affirmed4 
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WILLIAMS    n.   THE    NEW   YORK    AND    NEW 
HAVEN  RAILROAD  COMPANY. 

89  Connectieuty  509. 

Supreme  Court  of  Errors  of  Oonnecticut ;   January 

Term,  1873. 

liandfl.  Dedication.  A  railroad  company  pnrchased  a  strip  of  land 
in  front  of  its  passenger  station  and  freight  depot,  making  an  open 
space  afterwards  connected  at  each  end  with  a  public  street  of  the 
town.  The  public  used  the  place  constantly  and  freely,  both  in 
going  to  and  from  the  railroad  station  and  depot,  and  in  passing 
from  one  part  of  the  town  to  anothen  One  who,  subsequent  to 
these  acts,  had  purchased  land  adjoining  this  space,  regarding  it  as 
a  public  way,  erected  -a  restaurant  and  other  buildings  fronting 
upon  it,  and  he  and  the  railroad  company  laid  sidewalks,  cross- 
walks, and  gutters,  and  made  and  allowed  the  authorities  of  the 
town  to  make  other  improvements  upon  the  open  space  referred  to. 
Several  years  afterwards  the  railroad  company  undertook  to 
remove  a  portion  of  the  sidewalk  so  laid,  for  the  purpose  of  making 
more  room  for  carriages  in  front  of  the  passenger  station.  Upon  a 
bill  in  equity  tiled  by  the  owner  of  the  adjoining  land  for  an 
injunction  against  the  removal  of  the  sidewalk, — Hdd^  that  the 
circumstances  of  the  case  did  not  show  that  the  railroad  company 
had  dedicated  the  land  to  public  use,  nor  that  the  public  had 
accepted  it.  And  the  railroad  company  was  not  estopped  from 
denying  that  there  was  any  dedication. 

Case  reserved  for  the  advice  of  the  supreme  court 
of  errors  of  Connecticut  by  the  superior  court  of  Fair- 
field county. 

This  was  a  bill  in  equity  by  Abraham  W.  Williams 
against  the  New  York  &  New  Haven  Railroad  Com- 
pany, to  restrain  that  company  from  removing  a  side- 
walk in  front  of  his  premises,  claimed  to  be  a  public 
way. 
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The  facts  found  by  the  court  were  as  follows :  . 

The  respondents  are  a  railroad  company,  and  were 
organized  under  their  charter,  with  the  usual  powers 
of  such  a  company,  in  the  year  1844.  In  June,  1847, 
under  the  provisions  of  their  charter,  they  took  and 
appropriated  certain  lands  of  one  "Wells  R.  Ritch,  in 
the  town  of  Stamford,  for  a  right  of  way  and  depot 
and  station  grounds,  and  soon  after  laid  their  tracks 
and  built  a  depot  and  passenger  station  thereon, 
where  the  railroad  tracks  and  depot  and  station  now 
are,  for  which  land  compensation  was  duly  made. 
The  land  so  taken  and  occupied  was  fifty-four  rods  in 
length,  and  four  rods  in  width.  Afterwards,  in 
December,  1847,  Ritch  sold  and  conveyed  to  the  rail- 
road company  another  strip  of  land  adjoining  the  first 
mentioned,  about  ten  chains  in  length,  and  two  rods 
wide  on  the  west  end  and  three  rods  on  the  east  end, 
the  strip  terminating  at  the  west  end  at  a  cross  street 
called  Atlantic-street,  and  constituting  aviddening  of 
the  space  in  front  of  the  passenger  station  and  freight 
depot.  The  railroad  company  did  not  lay  tracks  upon 
this  strip,  but  graded  it  and  rendered  it  fit  for  use, 
and  has  kept  the  space  in  repair  and  in  order  at  their 
expense  up  to  the  time  when  the  present  suit  was 
brought,  and  they  suffered  the  same  to  remain  an  open 
space,  free  of  access  from  Atlantic- street,  from  the 
time  of  its  purchase,  and  the  same  immediately  began 
to  be  and  since  that  time  has  been  freely,  constantly, 
and  largely  used  by  the  public,  as  a  road  in  passing  to 
and  from  Atlantic-street  and  the  station  and  depot, 
and  the  premises  of  the  petitioner,  as  occasion 
required,  with  the  knowledge  of  and  without  objection 
from  the  respondents.  At  the  date  of  the  petition 
twenty-eight  passenger  trains  left  the  station  daily 
between  the  hours  of  six  in  the  morning  and  nine  in 
the  evening,  and  ten  trains  of  the  New  Canaan  rail- 
road during  the  same  period,  a  road  which  had  the  use 
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of  the  station  by  contract  with  the  respondents ;  and 
in  addition  to  the  passenger  trains,  six  freight  trains 
received  and  delivered  freight  at  the  depot  in  every 
twenty-four  hours.  The  travel  to  and  from  the  station 
over  the  strip  in  question  was,  at  the  date  of  the  peti- 
tion, and  afterwards  at  the  time  of  the  acts  of  the 
respondents  complained  of,  very  great,  and  much  in 
excess  of  the  travel  across  it  to  reach  other  points. 
The  business  of  the  railroad  company  at  the  station 
and  depot  has  increased  more  than  three  hundred  per 
cent,  since  the  year  1848,  and  is  still  rapidly  increas- 
ing. Owing  to  such  increase,  the  space  at  the  time  of 
arrival  of  certain  trains  is  closely  occupied  by  carriages 
waiting  for  passengers,  and  has  been  for  some  time  so 
occupied  by  carriages  in  waiting,  especially  during  the 
summer  months,  and  at  such  times  passage  over  it  from 
west  to  east  or  from  east  to  west  is  attended  with  much 
difficulty. 

Afterwards,  in  the  year  1869,  the  town  of  Stamford 
laid  out,  opened,  and  worked  a  highway,  east  of  and 
connected  with  the  strip  in  question  at  its  easterly 
end,  where  there  was  a  stone  wall  and  a  bank  of  earth 
about  three  feet  in  height  at  the  highest  point  and  ex- 
tending diagonally  across  a  part  of  the  highway  and 
across  the  strip. 

In  connecting  this  highway  at  its  westerly  end  with 
the  land  of  the  railroad  company,  the  town  removed 
and  used  the  stone  wall  and  embankment,  which  wall 
was  the  boundary  of  the  company's  land,  without 
objection  from  the  company ;  and  also,  without  objec- 
tion from  the  company,  graded  the  highway  so  as  to 
obtain  an  easy  means  of  access  to  and  egress  from  the 
strip  in  question.  This  highway  is  known  as  Railroad- 
avenue. 

Afterwards,  in  the  year  1866,  another  highway 
called  Pacific- street,  was  laid  out,  opened,  and  worked 
by  the  town  of  Stamford,  from   Main-street  in  the 
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borough  to  Railroad-ayenue,  a  short  distance  east  of 
the  strip  in  question.  These  two  streets  have  ever 
since  been  and  now  are  public  highways,  and  have 
been  and  now  are  used  as  such,  and  taken  together 
furnish  a  means  of  access  to  and  egress  from  the  strip 
in  question,  and  by  crossing  the  same  a  means  of  con- 
nection with  Atlantic-street  and  other  street!  of  the 
borough. 

Since  the  opening  of  these  streets  the  strip  of  land 
has  been  freely,  constantly,  and  largely  used  by  the 
public,  as  a  road  in  going  to  and  from  the  railroad 
station  and  freight  depot,  and  to  and  from  the  eastern 
portion  of  the  town  and  borough,  and  the  iportion 
thereof  south  and  west  of  the  railroad  station,  with 
the  knowledge  of  the  company  and  without  objection ; 
and  its  use  for  a  road  has  become  a  matter  of  common 
convenience  to  the  public,  and  a  necessary  means  of 
convenient  communication  between  the  different  parts 
of  the  town  and  borough. 

The  petitioner,  on  May  10,  1848,  with  one  Rowell, 
purchased  of  Ritch,  before  mentioned,  and  now  owns 
a  piece  of  land  lying  north  of  and  adjacent  to  the 
piece  in  question,  and  extending  along  its  north  line 
and  fronting  upon  it.  After  the  purchase  he  built 
tipon  it  a  house  and  outbuildings,  used  as  a  restaurant 
and  saloon,  in  the  year  1848,  and  in  the  year  1853  a 
livery  stable ;  in  the  year  1854  an  addition  to  the  res- 
taurant ;  in  the  year  1855  a  house  used  as  a  tenement 
iiouse ;  and  in  the  year  1870  a  building  used  as  a  hotel, 
containing  seventeen  lodging  apartments.  All  these 
buildings,  except  the  stable,  were  located  near  to  the 
line  of  the  land  of  the  railroad  company,  and  fronted 
upon  it  as  upon  a  public  street.  The  petitioner 
expended  upon  these  buildings  about  the  sum  of 
eighteen  thousand  dollars.  They  are  now  used,  one 
as  a  restaurant,  two  as  tenement  houses,  one  as  a 
livery  stable,  and  one  as  a  hotel,  and  are  occupied  or 
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rented  by  the  petitioner,  and  are  a  source  of  great 
profit  to  him.  In  erecting  the  buildings,  the  petitioner, 
and  all  others  in  his  employ,  used  the  strip  of  land  in 
question  as  a  public  road,  without  objection  from  the 
railroad  company,  and  the  premises  of  the  petitioner 
are  so  situated  that  there  is  no  reasonable  mode  of 
access  ijhereto  except  over  the  strip  in  question,  and 
the  making  of  any  other  way  from  Atlantic  to  Pacific- 
street,  would  be  attended  with  large  expense. 

The  petitioner  offered  himself  as  a  witness  in  his 
own  behalf,  to  prove  that  in  purchasing  his  land  and 
erecting  the  buildings  upon  it,  he  fully  believed  the 
tract  had  been  by  the  company  opened  and  dedicate 
as  a  public  highway,  and  that  it  was  a  highway  in 
fact,  and  that  he  acted  in  such  belief,  and  would  not 
otherwise  have  so  acted.  The  respondents  objected  to 
this  evidence,  but  the  court  received  it  and  finds  the 
fact  to  be  in  accordance  with  this  testimony. 

The  petitioner  also  testified  that,  after  he  had 
formed  an  intention  to  purchase  a  lot  near  the  station 
then  to  be  built,  and  in  view  thereof  and  just  prior 
thereto,  he  informed  the  then  chief  engineer  of  the 
company  of  his  intention  and  consulted  with  him 
about  the  same,  and  was  by  him  in  their  office  shown 
a  map  of  the  company  upon  which  were  marked  the 
strip  in  question  and  other  tracts  of  land  purchased 
by  the  company,  with  the  tracks  of  the  road  and  the 
proposed  location  of  the  station,  and  was  then  in- 
formed by  the  engineer,  that  this  strip  of  land  was  to 
be  opened  by  the  company  as  a  road,  though  whether 
the  engineer  said  "to  the  station"  the  petitioner 
did  not  recollect ;  and  that  thereupon  and  in  conse- 
quence of  this  information  he  made  the  purchase. 
The  respondents  objected  to  this  evidence,  but  the 
court  admitted  it  and  finds  the  fact  to  be  as  stated  by 
the  petitioner. 

In  the  month  of  November,  1859,  the  railroad  com- 
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pany  laid  a  sidewalk  along  the  northerly  side  of  the 
strip  in  question  and  along  the  front  line  of  the  peti- 
tioner's land  from  Atlantic-street  on  the  west,  to  and 
just  beyond  the  restaurant  of  the  petitioner,  and  con- 
structed a  gutter  under  the  same,  which  gutter  was 
also  extended  somewhat  further  eastward,  and  also 
constructed  two  crosswalks  from  the  sidewalk  across 
the  open  s]>ace  and  in  front  of  the  petitioner's  premises, 
to  the  track  of  the  railroad  immediately  in  front  of  the 
j)assenger  station.  The  petitioner  furnished  a  portion 
of  the  stone  for  the  purpose  and  the  respondents  a 
portion,  and  the  respondents  agreed  with  the  petitioner 
to  lay,  and  did  lay,  the  stone  so  furnished  by  him  in 
Iront  of  his  premises,  and  on  parts  of  the  crosswalk. 
This  sidewalk  and  crosswalk  have  ever  since  their  con- 
struction been  freely,  constantly,  and  largely  used  by 
the  public,  either  to  go  to  and  from  the  railroad 
station,  or  to  and  from  the  premises  of  the  petitioner, 
and  also  by  the  petitioner,  his  tenants,  customers,  and 
others,  with  the  knowledge  of  the  company  and  with- 
out objection. 

The  land  in  question,  the  railroad  station,  and  a 
large  amount  of  the  property  of  the  railroad  company 
adjacent  thereto,  and  the  premises  of  the  petitioner, 
are  all  situated  in  the  borough  of  Stamford.  In  the 
year  1858,  the  borough,  without  objection  from  the 
railroad  company,  placed  a  gas-light  upon  the  land  in 
question  close  by  the  sidewalk,  and  near  the  cross- 
walk referred  to,  and  has  since  maintained  the  same, 
at  the  public  expense,  which  lamp  is  the  only  means 
of  lighting  the  walks,  except  as  light  is  furnished  by 
lamps  at  the  railroad  station. 

The  warden  and  burgesses  of  the  borough,  on  July 
2,  1872,  ordered  the  repair  of  the  sidewalk,  but  no 
notice  was  ever  served  on  the  respondents,  and  the 
petitioner  was  at  the  time  a  member  of  the  board  of 
burgesses  and  one  of  the  committee  on  sidewalks. 
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The  sidewalk  is  of  great  benefit  to  the  petitioner's 
premises,  and  to  the  business  there  transacted,  aside 
from  the  benefit  which  the  petitioner  receives  from  it 
as  one  of  the  public. 

The  respondents  proved  that  in  May,  1872,  they 
constructed  plank  sidewalks  from  their  passenger 
station,  on  both  sides  thereof,  with  intersecting  plank 
walks  between,  up  to  Atlantic-street,  thereby  affording 
an  easy  and  convenient  approach  to  the  station,  and  a 
connection  between  Atlantic-street  and  the  station ; 
that  a  crosswalk  has  for  a  long  time  been  laid  across 
the  westerly  end  of  the  strip  of  land  in  question ;  and 
that  by  means  of  the  crosswalk  and  the  plank- walks, 
foot  passengers  can  go  to  and  from  the  station  with  as 
much  facility  as  they  could  by  using  the  stone- walk 
on  the  north  side  and  the  crosswalk  in  front  of  the 
restaurant. 

On  or  about  August  14,  1872,  the  railroad  company 
took  up  and  removed  the  stone  sidewalk  from  Atlantic- 
street  to  a  point  near  the  petitioner's  restaurant,  leav- 
ing a  part  thereof  immediately  in  front  of  the  restau- 
rant, and  threw  into  the  open  space  the  ground 
previously  occupied  by  the  sidewalk.  By  the  taking 
up  of  the  sidewalk  additional  space  is  furnished  and 
considerable  standing-room  for  carriages  awaiting 
trains.  In  order  comfortably  to  reach  the  premises  of 
the  petitioner  foot  passengers  were  obliged,  after  the 
sidewalk  was  removed,  to  cross  the  strip  of  land  in 
question  at  Atlantic-street,  and  follow  the  plank  side- 
walk, and  the  crosswalk  in  front  of  the  petitioner's 
restaurant,  and  were  practically  debarred  from  reach- 
ing the  same  by  going  along  the  north  side  of  the 
space. 

The  removal  of  the  sidewalk  does  not  in  any  way 
affect  public  travel  over  and  upon  the  land  in  question, 
except  so  far  as  foot  passage  across  the  north  end 
thereof  is  concerned. 
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The  value  of  the  premises  belonging  to  the  peti- 
tioner is  abont  thirty-five  thousand  dollars. 

Previously  to  August  14,  1872,  the  petitioner  was 
informed  by  the  railroad  company  that  they  intended 
to  remove  the  sidewalk,  and  at  the  time  the  petitioner 
objected  to  such  removal. 

Upon  these  facts  the  superior  court  reserved  the 
case  for  the  advice  of  the  supreme  court  of  errors,  with 
all  questions  as  to  the  admissibility  of  evidence  admit- 
ted, and  as  to  the  decree  to  be  passed. 

Treaty  and  Curtis^  for  the  petitioner. 

Childy  for  the  respondents. 

Carpenter,  J. — ^The  bill  alleges  the  existence  of  a 
highway  over  the  land  in  question,  and  that  the 
respondents  are  about  to  remove  a  sidewalk  thereon, 
and  that  the  petitioner  will  be  thereby  specially 
damaged.  To  entitle  the  petitioner  to  a  decree  all 
these  allegations  must  be  proved ;  and  it  must  further 
appear  that  he  has  no  adequate  remedy  at  law. 

It  is  very  doubtful  whether  the  remedy  at  law  is 
not  entirely  adequate.  If  a  public  prosecution  would 
compel  a  restoration  of  the  highway  to  its  former  con- 
dition, and  an  action  at  law  would  afford  a  remedy  for 
the  special  damage  sustained,  there  would  seem  to  be 
little  need  of  a  resort  to  a  court  of  equity.  But  we 
waive  the  discussion  of  this  question,  as  we  are  satis- 
fied that  upon  the  facts  stated  the  petitioner  is  not 
entitled  to  relief. 

Waiving  also  a  discussion  of  the  question  whether 
the  petitioner  has  such  a  special  interest  in  the  sub- 
ject matter  as  will  enable  him  to  maintain  an  action  in 
his  own  name,  and  conceding  for  the  purposes  of  the 
case  that  he  has  such  an  interest,  we  will  proceed  to 
consider  whether  the  locus  in  quo  is  a  public  way. 
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To  maintain  this  snit  the  petitioner  must  show, 
either  that  it  is  a  public  way  in  fact,  or  that  the 
respondents  Tiave  so  treated  it  as  to  be  estopped  from 
denying,  as  against  the  petitioner,  that  it  is  a  public 
way. 

It  is  not  pretended  that  it  w?is  ever  laid  out  as  a 
highway  in  any  mode  pointed  out  by  statute  ;  but  the 
claim  is  that  it  is  a  highway  by  dedication. 

Dedication  implies  two  things ;  an  intention  on  the 
part  of  the  owner  of  the  land  to  devote  it  to  public 
use,  and  an  acceptance  of  it  for  such  use  by  the 
public. 

It  is  now  the  settled  law  of  this  state  that  a  railroad 
company  may  dedicate  land  which  it  owns  in  fee,  or, 
in  conjunction  with  the  owner  of  the  fee,  land  in  which 
it  has  an  easement,  to  the  public  as  a  highway.  Green 
X.  Canaan,  29  Conn.  157.  But  an  intention  to  do  so 
ought  to  be  manifest.  It  will  not  be  presumed ;  on 
the  contrary,  in  the  absence  of  fraud,  or  conduct 
which  misleads  others,  courts  will  require  that  it  be 
clearly  and  satisfactorily  proved.  It  is  not  found 
expressly  in  this  case,  and  will  not  be  presumed  as 
matter  of  law  from  the  facts  which  are  found. 

It  is  manifest  from  the  location  of  the  land,  and 
from  the  manner  in  which  it  has  been  treated  by  the 
respondents,  that  their  intention  in  respect  to  it  was 
simply  to  afford  ample  space  to  accommodate  the  pub- 
lic in  coming  to,  remaining  at,  and  departing  from, 
their  station. 

They  devoted  it  to  public  use  in  the  same  sense  and 
to  the  same  extent  that  they  did  the  station  building ; 
and  the  use  by  the  public  of  the  land  and  of  the  sta- 
tion is  for  the  same  general  purpose — their  conveni- 
ence in  going  to  and  from  the  railroad  trains.  As  it 
is  the  duty  of  the  respondents  to  furnish  suitable 
shelter  for  passengers  while  waiting  for,  and  after 
leaving,  their  trains,  so  it  is  equally  their  duty  to 
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fnniiah  room  for  carriages,  aside  from  ordinary  high- 
ways. Indeed  they  have  no  right  to  t^e  a  highway 
for  that  purpose,  and  can  not  do  so  without  subjecting 
the  public  to  inconvenience.  When,  therefore,  the 
respondents  have  set  apart  a  piece  of  land  for  this 
specific  purpose,  every"  presumption  is  against  the  idea 
that  they  intended  to  dedicate  it  to  the  public  for  an 
ordinary  highway. 

The  fact  that  the  respondents  graded  and  always 
kept  in  repair  the  space  in  question  is  very  strong  evi- 
dence that  they  did  not  intend  to  dedicate  it  to  the 
public.  Perhaps  it  is  not  a  conclusive  circumstance, 
as  it  may  be  rebutted  or  explained  by  other  facts ;  but 
we  see  nothing  in  the  present  case  to  prevent  it  having 
its  full  weight.  All  the  circumstances  of  the  case, 
when  rightly  considered,  are  quit«  as  consistent  with 
the  supposition  that  the  land  was  intended  for  the  ac- 
commodation of  the  patrons  of  the  railroad,  as  with 
the  supposition  that  they  intended  it  for  an  ordinary 
highway.  That  being  so,  there  is  certainly  no  pre- 
sumption of  law  in  favor  of  the  latter. 

We  are  also  satisfied  that  the  case  does  not  find, 
either  expressly  or  by  implication,  that  the  public 
accepted  this  piece  of  land  as  a  public  way.  It  is  cer- 
tainly not  found  in  express  terms,  and  the  facts  stated 
wiU  not  justify  us  in  inferring  it  as  matter  of  law.  Its 
use  consists  mostly  in  going  to  and  from  the  station. 
For  that  purpose  it  is  necessary  and  convenient.  The 
public  use  it  precisely  as  they  would  a  mill-yard,  or  a 
drive-way  to  a  gentleman's  private  residence.  The 
only  difference  is  in  the  extent  of  the  use.  The  right 
to  use,  by  all  who 'have  occasion,  is  derived  from  the 
same  source,  the  consent  of  the  owner.  It  is  true  the 
public  use  it  to  some  extent  in  going  to  and  from  the 
premises  of  the  petitioner,  and  in  crossing  it  for  other 
purposes;  but  that  furnishes  slight  evidence  of  an 
acceptance  by  the  public  at  large  as  a  public  way. 

ir.— 18 
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On  the  other  hand  there  are  times,  and  those  times 
would  seem  tp  be  frequent,  especially  in  the  summer 
season,  when  the  whole  lot  is  used  for  standing  room 
for  carriages,  and  so  closely  occupied  that  passage 
over  it  is  attended  with  much  difficulty.  This  is  a 
strong  circumstance  tending  to  show  that  the  use  by 
the  public  corresponds  with  the  presumed  intention  of 
the  respondents,  that  this  land  should  be  a  private 
way  to  accommodate  the  patrons  of  the  railroad.  It 
is  consistent  with  that,  and  is,  to  a  considerable 
extent,  inconsistent  with  the  idea  of  a  public  way. 

We  have  thus  adverted  to  some  of  the  more  im- 
portant circumstances  which  satisfy  us  that  we  ought 
not  to  hold  that  the  locuB  in  quo  is  a  highway  by 
dedication. 

The  next  inquiry  is,  whether  the  respondents  are 
estopped  from  denying  the  existence  of  the  alleged 
highway. 

There  is  no  evidence  that  the  respondents  have 
intentionally  induced  the  petitioner,  or  others,  to 
believe  that  this  was  a  public  way.  It  is  said  that 
they  permitted  the  town  to  lay  out  highways  and  to 
connect  them  by  proper  grading  with  the  alleged  road ; 
that  they  permitted  the  borough  to  light  a  portion  of 
it  at  the  public  expense ;  and  permitted  the  petitioner 
to  laj^  a  portion  of  the  sidewalk  in  front  of  his  own 
premises.  We  see  nothing  in  all  this  that  is  calculated 
to  mislead  any  one.  None  of  these  acts  necessaiily 
pre-suppose  or  require  that  the  way  in  question  should 
be  a  public  way  ;  nor  do  we  see  anything  to  indicate 
that  the  respondents  knew,  or  had  reason  to  believe, 
that  the  petitioner,  or  others,  did  not  well  understand 
the  precise  character  of  the  way  in  question. 

It  is  further  said  that  the  respondent's  engineer 
told  the  petitioner  that  this  was  to  be  a  public  way. 
But  it  does  not  appear  that  he  was  authorized  to 
speak  for  them,  or  that  in  assuming  to  do  so  he  waf» 
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in  fact  their  agent  for  that  purpose.  If  the  petitioner 
relied  and  acted  upon  any  such  information  it  was 
his  own  folly  and  in  no  sense  the  fault  of  the  respond- 
ents. 

It  is  also  claimed  that  the  respondents  permitted 
the  petitioner  to  erect  his  buildings,  and  to  use  the 
way  for  all  purposes  connected  with  the  buildings,  as 
a  Mghway.  But  it  does  not  appear  that  such  use  in 
any  way  interfered  with  the  objects  and  purposes  for 
which  they  designed  the  land ;  nor  does  it  appear  that 
they  had  any  reason  to  suppose  that  the  petitioner  was 
acting  upon  an  erroneous  impression  as  to  the  nature  of 
the  way ;  nor,  indeed,  that  he  would  not  have  done  pre- 
cisely as  he  did  had  he  known  their  real  intentions.  If 
he  chose  to  erect  his  buildings  upon  a  road  or  way, 
without  ascertaining  whether  it  was  a  public  or  private 
way,  he  is  not  in  a  condition  to  complain  if  it  turns 
out  to  be  a  private  way,  when  he  supposed  it  to  be 
otherwise,  unless  the  other  party  has  used  some  arti- 
fice to  deceive,  or  has  in  some  way  intentionally  misled 
him. 

We  are  satisfied,  therefore,  that  tl.o  doctrine  of 
estoppel  does  not  aid  the  petitioner  in  this  case. 

The  petitioner's  counsel  further  contend  that  he 
has  acquired  a  right  of  way  over  the  premises,  in  the 
use  of  which  he  can  not  be  disturbed.  If  he  has  ac- 
quired any  such  right,  and  it  has  been  violated,  an 
action  at  law,  in  which  all  the  disputed  facts  can  be 
heard  and  determined  by  a  jury,  is  the  appropriate 
remedy.  We  may  remark,  however,  that  the  peti- 
tioner's case,  as  stated  in  the  petition,  does  not  rest 
upon  any  such  ground ;  and  it  is  quite  probable  that 
aU  the  facts  bearing  upon  that  question  do  not  appear, 
and  were  not  fully  investigated  in  the  court  below. 
It  will  be  observed,  also,  that  the  acts  of  the  re- 
spondents which  are  complained  of  do  not  prevent  the 
petitioner  from  using  the  way  substantially  as  before. 
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It  is  not  a  question  whether  they  have  a  right  to  close 
the  way  and  exclude  the  petitioner  and  the  public 
therefrom.  They  claim  no  such  right.  They  admit 
fully  their  obligation  to  aflford  reasonable  facilities  to 
the  public  in  going  to  and  from  their  station.  For 
that  purpose  they  claim  that  all  the  locus  in  quo  is  at 
times  necessary.  To  make  it  available  they  propose 
to  use  their  platform  for  a  walk,  which,  so  far  as 
appears,  accommodates  the  public  equally  as  well,  and 
to  remove  the  sidewalk  in  dispute,  so  as  to  give  more 
standing  room  for  carriages.  This  interferes  somewhat 
with  the  petitioner's  business,  but  we  think  that  is 
one  of  the  risks  which  he  assumed  in  building  as  he 
did.  At  least  we  are  not  satisfied  from  anything 
appearing  in  the  case  that  the  respondents  have  lost 
their  right  to  use  and  control  the  way  in  question 
in  such  reasonable  manner  as  may  seem  to  them 
best. 

There  are  some  questions  of  evidence  reserved  in 
the  case,  but  we  deem  it  unnecessary  to  consider  them 
In  detail.  ^ 

We  advise  the  superior  court  to  dismiss  the  bilL 

Others  concurred. 
Dismissal  of  bill  advised. 
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THE  MILWAUKEE  &  MINNESOTA  RAILROAD 

COMPANY  V.  SOUTTER. 

18  WaOaee,  617. 

Swpreme  Court  of  the  United  States ;  December  Term^ 

1871. 

Mortgages.  Upon  sale  on  execution  of  a  railroad,  npon  which  there 
were  two  mortgages,  it  was  bonght  in  by  the  holders  of  certain 
bonds  secnred  by  the  second  or  junior  mortgage.  These  purchasers 
organized  themselyes  into  a  corporation,  and  managed  the  road 
for  themselves.  Afterwards,  proceedings  were  commenced  to  fore- 
close the  first  or  senior  mortgage ;  and  to  prevent  a  sale  of  the  road 
under  foreclosure,  the  new  corporation  paid  off  the  debt  secured  by 
that  mortgage.  Subsequently  to  this,  the  sale  upon  execution, 
made  to  the  creditors  under  the  second  mortgage,  was  set  aside, 
as  fraudulent  and  void  as  against  other  creditors  of  the  corporation 
which  originally  owned  the  road.  JBiddj  that  a  bill  in  equity  by 
the  new  corporation  against  the  mortgagees  under  the  first  mort- 
gage, to  recover  back,  as  paid  under  a  mistake  of  fact,  what  had 
been  thus  paid  to  them  by  the  new  corporation,  or  to  be  subro- 
gated to  their  decree  of  foreclosure,  could  not  be  sustained. 

Appeal  to  the  supreme  court  of  the  United  States 
from  the  circuit  court  for  the  district  of  Wisconsin. 

This  was  a  suit  in  equity  by  the  Milwaukee  &  Min- 
nesota Railroad  Company  against  Soutter  and  others, 
to  recover  back  money  paid  into  court  by  the  com- 
plainant, in  part  liquidation  of  certain  bonds  which 
were  issued  by  the  La  Crosse  &  Milwaukee  Railroad 
Company,  secured  by  a  mortgage  upon  a  portion  oi 
the  railroad  of  that  company,  and  which  were  at  the 
time  held  by  some  of  the  defendants.     The  money 
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sought  to  be  recovered  back  was  paid  into  court  in 
proceedings  for  the  foreclosure  of  the  mortgage  by 
which  the  bonds  were  secured.  The  bill  also  prayed, 
as  altemative  relief,  that  the  complainant  might  be 
subrogated  to  the  benefit  of  the  decree  of  foreclosure 
of  the  mortgage.  At  the  commencement  of  the  suit 
the  Milwaukee  &  St.  Paul  Railway  Company  was  in 
possession  of  the  railroad  and  other  mortgaged  prem- 
ises, asserting  itself  to  be  the  owner  thereof,  and  was 
therefore  made  a  defendant. 

The  facts,  as  stated  in  the  bill,  were  substantially 
as  follows : 

The  La  Crosse  &  Milwaukee  Railroad  Company,  in 
1858,  after  giving  the  bonds  and  mortgage  above  men- 
tioned gave  two  other  mortgages,  one  on  their  road 
and  one  on  their  land  grants,  to  secure  certain  other 
bonds  issued  by  them.  Failing  to  pay  the  interest 
coupons  on  the  latter  bonds,  William  Barnes,  the 
trustee  named  in  the  mortgages,  in  May,  1859,  sold  the 
mortgaged  premises,  and  all  the  franchises  of  the  com- 
pany at  public  auction,  and  became  the  purchaser 
thereof,  in  trust  for  the  bondholders,  under  the  laws 
of  Wisconsin,  for  the  sum  of  one  million  five  hundred 
and  ninety-three  thousand  three  hundred  and  thirty- 
three  dollars.  The  bondholders  thereupon,  in  May, 
1869,  organized  a  new  company  by  the  name  of  the 
Milwaukee  &  Minnesota  Railroad  Company  (the  cor- 
poration now  complainant  in  the  case),  and  Barnes 
conveyed  the  property  to  the  said  Company;  which 
thereafter  conducted  its  business  under  and  in  pur- 
suance of  the  charter  of  the  La  Crosse  &  Milwaukee 
Railroad  Company,  and  immediately  entered  into  pos- 
session of  said  property  and  franchises.  But  the  prior 
mortgage  of  1857  still  subsisted  on  a  portion  of  the 
road.  Of  this  mortgage  Bronson  and  Soutter  were  the 
trustees,  and  they  filed  another  bill  to  foreclose  their 
mortgage,  and  after  protracted  litigation  (of  whicl^  the 
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I>art  in  this  court .  is  reported  in  Bronson  27.  La  Crosse 
B.  B.  Co.,  2  TTaZZ.  383),  obtained  a  final  decree  in 
1865,  for  the  amount  of  interest  coupons  due  on  the 
bonds  secured  thereby,  amounting  to  upwards  of  four 
hundred  and  fifty  thousand  dollars;  which  decree 
contained  a  proviso,  that  if  the  Milwaukee  &  Minne- 
sota Railroad  Company  (now  complainants)  should 
pay  the  amount  of  the  decree  before  a  sale  of  the 
mortgaged  premises,  the  receiver  (the  road  being  then 
in  the  hands  of  a  receiver)  should  deliver  the  property 
to  them ;  that  is  to  say,  they  had  the  usual  privilege 
of  redeeming  the  property  by  pajdng  the  decree. 
Thereupon,  the  complainants,  on  December  30,  1865, 
paid  into  court  the  amount  of  four  hundred  and  sixty- 
two  thousand  fifty-seven  dollars  and  eighty  cents,  as 
above  stated,  the  money  being  afterwards  distributed 
to  the  holders  of  the  various  bonds  secured  by  the 
Bronson  and  Soutter  mortgage,  who  are  the  individual 
defendants  in  this  suit.  The  money  thus  paid  was 
paid  by  the  complainants  as  purchasers,  and  claiming 
to  be  owners,  of  the  property,  upon  an  acknowledged 
incumbrance,  and  in  relief  of  the  property  claimed. 

Prior  to.  this  payment,  however,  certain  judgment 
creditors  of  the  La  Crosse  &  Milwaukee  Railroad  Com- 
pany filed  in  the  United  States  district  court  for  Wis- 
consin a  creditors'  bill  against  the  present  complain- 
ants, alleging  that  the  sale  by  Barnes  was  fraudulent 
♦and  void,  and  praying  that  it  might  be  set  aside  as 
such,  and  that  the  complainants  might  be  enjoined 
from  any  further  interference  with  the  property  or 
franchises  of  the  La  Crosse  &  Milwaukee  Railroad 
Company.  This  suit  had  been  pending  for  some  con- 
siderable period,  and  was  pending  here  on  appeal— 
the  case  of  James  ^,  Railroad  Co.,  6  Wall.  752, — when 
the  complainants  paid  their  money  into  court,  as 
before  stated ;  and,  some  time  after  its  payment  and 
distribution,  a  decree  was  made  on  said  creditor' s  bill. 
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in  accordance  with  the  prayer  thereof,  and  directing 
that  the  property  should  be  resold,  and  the  proceeds 
applied,  after  payment  of  prior  liens,  to  the  satisfac- 
tion of  the  judgments  on  which  the  creditors'  bill  was 
founded. 

The  complainants  accordingly  now  asked  to  have 
their  money  returned  to  them,  on  the  ground  that 
they  paid  it  under  a  mistake.  Their  allegation  was, 
that  they  supposed  they  owned  the  property  when 
they  did  not ;  they  supposed  that  they  were  lifting 
an  incumbrance  off  of  their  own  property  when  they 
were,  in  fact,  lifting  it  off  of  property  decided  to 
belong  to  other  parties.  Their  bill,  speaking  of  the 
order  allowing  them  to  pay  the  amount  of  the  decree, 
represented  that  *  *  the  said  order  was  made  by  this 
court  upon  the  understanding  and  theory  entertained 
and  believed  by  the  judges  of  said  court,  and  by  your 
orator,  and  by  all  persons  and  parties  interested  in 
said  cause,  that  your  orator  was  the  owner  of  said 
equity  of  redemption.''  And  again,  that  "your 
orator  paid  said  sum  of  money  into  this  court ;  this 
court  distributed  the  same ;  and  the  several  persons 
hereinbefore  named  in  that  behalf  received  the  same 
with,  upon,  and  under,  and  only  with,  upon,  and 
under,  the  belief,  understanding,  and  theory,  that 
your  orator  was  the  owner  of  the  equity  of  redemption 
of  the  mortgaged  premises  and  property  in  said  cause, 
and  that  your  orator  was  thereby  paying  and  extin- 
guishing a  lien,  charge,  and  incumbrance  upon  prop- 
erty owned  by  your  orator  as  aforesaid."  It  further 
stated  that  "  after  paying  the  money,  your  orator  for 
the  first  time  discovered  that  the  said  foreclosure  of 
the  Barnes  mortgage  was  fraudulent  and  void  as  to  the 
creditors  of  the  La  Crosse  &  Milwaukee  Railroad  Com- 
pany, and  as  against  the  said  last-named  company, 
and  that,  in  fact  and  in  law,  your  orator  never  was 
the  owner  of  the  said  equity  of  redemption,  and  that 
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the  payment  made  by  your  orator  into  court,  and  the 
distribution  of  the  said  moneys  and  the  receipt  thereof 
by  the  said  defendants,  was  made,  had,  and  received 
in  mistake  of  fact  as  aforesaid."  The  bill  further 
stated  that  Russell  Sage,  one  of  the  defendants,  who 
received  a  large  portion  of  the  money  paid  into  court, 
was  also  a  large  holder  of  bonds  under  the  Barnes 
mortgages,  and  had  advised  and  encouraged  the  sale  by 
Barnes,  and  participated  in  the  organization  of  the 
complainant's  company ;  and  alleged  further,  that  the 
board  of  directors  of  the  corporation  complainant  be- 
came totally  changed,  and  was,  at  the  time  of  such 
payment,  wholly  composed  of  persons  who  had  not 
participated  personally  in  the  foreclosure  of  the 
Barnes  mortgage;  and  that  a  large  majority  of  the 
stockholders  and  directors  at  the  time  of  the  said  pay- 
ment were,  persons  who  had  no  interest  at  the  time  of 
the  foreclosure,  and  no  participation  in. the  proceed- 
ings. The  defendants  demurred  to  this  bill,  and  on 
the  hearing  of  the  same  the  demurrer  was  sustained, 
and  the  bill  dismissed.  From  the  decree  dismissing 
the  bill,  the  complainants  appealed. 

O.  B.  Smithy  and  M.  Jff.  Carpenter j  for  the  appel- 
lant. 

J.  W.  Carp  J  for  the  appellee. 

Bradley,  J. — ^The  bare  statement  of  the  claim, 
even  presenting  it  in  the  language  of  the  bill  itself, 
seems  to  us  sufficient  to  condemn  it.  Who  are  the  com- 
plainants ?  Are  they  not  the  very  bondholders  self- 
incorporated  into  a  body  politic,  who,  through  their 
trustee  and  agent,  eflFected  the  sale  which  was  declared 
fraudulent  and  void  as  against  creditors,  and  made  the 
purchase  which  has  been  set  aside  for  that  cause? 
Was  it  ever  known  thnt  a  fraudulent  purchaser  of 
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property,    when    deprived  of    its   possession,    conld 
recover  for  his  repairs  or  improvements,  or  for  incum- 
bmnces  lifted  by  him  whilst  in  possession  ?    If  such  a 
case  can  be  found  in  the  boots  we  have  not  been  re- 
ferred to  it.    Whatever  a  ncian  does  to  benefit  an  estate, 
under  such  circumstances,  he  does  in  his  own  wrong. 
He  can  not  get  relief  by  coming  into  a  court  of  equity. 
By  the  civil  law,  the  possessor,  even  in  bad  faith,  may 
have  the  value  of  his  improvements,  if  the  real  owner 
choose  to  take  them.    The  latter  has  an  option  to  take 
them  or  to  require  their  removal.    But  this  rule  has 
never  obtained  in  the  common  law,  nor  in  the  system 
of  English  equity.     One  of  the  maxims  of  the  latter 
system  is,  "He  that  hath  committed  iniquity  shall  not 
have  equity."      And   various   illustrations  of  it  are 
furnished  by  the  books.     See   FraTicis^s   Maxims^ 
Maxim  VII.    But  the  complainants  are  wrong  in  as- 
serting that  the  property  was  not  theirs.    It  was  theirs. 
Their  purchase  was  declared  void  only  as  against  the 
creditors  of  the  La  Crosse  &  Milwaukee  Eailroad  Com- 
pany ;  in  other  words,  it  was  only  voidable,  not  abso- 
lutely void.    By  satisfying  these  creditors  they  could 
have  kept  the  property,  and  their  title  would  have 
been  good,  as  against  all  the  world.     The  property 
was  theirs,  but,  by  reason  of  the  fraudulent  sale,  was 
subject  to  the  incumbrance  of  the  debts  of  the  La 
Crosse  company.     This  was  the  legal  effect  of  the 
decree  declaring  their  title   void.     Therefore,    they 
were,  in  fact,  paying  off  an  incumbrance  on  their  own 
property  when  they  paid  into  court  the  money  which 
they  are  now  seeking   to  recover   back.    They  are 
wrong,  also,  in  asserting  that  they  made  the  payment 
under  a  mistake  of  fact.    If  it  was  made  under  any 
mistake  at  all,  it  was  clearly  a  mistake  of  law.    They 
mistook  the  legal  effect  of  transactions  of  which  they 
were  chargeable  with  notice.     They  were  the  persons 
for  whose  benefit  the  purchase  was  made,  which  was 
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declared  to  be  fraudulent.  They  were  the  principal 
defendants  in  the  creditors'  bill,  upon  which  this 
decree  was  rendered.  All  the  evidence  in  that  suit 
had  been  taken  when  they  made  the  payment  in  ques- 
tion. The  cause  was  pending,  on  appeal,  in  this 
court.  There  was  not  a  fact,  therefore,  of  which  they 
were  ignorant.  They  had  full  and  actual  notice  of  all 
the  transactions,  and  all  the  evidence  on  which  the 
decree  was  ultimately  founded.  All  this  appears 
from  the  statements  of  the  bill  in  this  case.  We  do 
not  see  how  such  a  bill  can  possibly  be  sustained. 
The  pleader  who  drew  it  evidently  felt  the  force  of 
these  objections,  and  interjected  some  special  circum- 
stances for  the  purpose  of  showing  that  the  case  is 
distinguishable  from  the  class  of  cases  referred  to.  It 
is  stated  that  Russell  Sage,  one  of  the  defendants,  who 
received  a  large  portion  of  the  money  paid  into  court, 
was  also  a  large  holder  of  bonds  under  the  Barnes 
mortgages,  and  advised  and  encouraged  the  sale  by 
Barnes,  and  participated  in  the  organization  of  the 
complainants'  company.  All  these  facts  may  be  true, 
and  on  the  demurrer  to  the  bill  must  be  taken  as  true ; 
but  they  do  not  show,  nor  is  it  alleged,  that  Sage  was 
personally  a  participant  in  the  fraud  which  was  com- 
mitted in  the  sale  under  the  Barnes  mortgage.  And 
if  it  were  so  alleged,  can  one  fraud-doer  obtain  relief 
in  equity  against  his  particeps  criminis  ? 

Again,  it  is  alleged  that  the  board  of  directors  of  the 
complainant  was  totally  changed,  and  was,  at  the  time 
of  •  such  payment,  wholly  composed  of  persons  who 
had  not  participated  personally  in  the  foreclosure  of 
the  Banies  mortgage ;  and  that  a  large  majority  of  the 
stockholders  and  directors  at  the  time  of  the  said  pay- 
ment, were  persons  who  had  no  interest  at  the  time  of 
the  foreclosure  and  no  participation  in  the  proceed- 
ings. This  can  not  alter  the  case.  A  corporation 
aggregate  retains  its  identity  through  all  the  changes 


1 


284  AMERICAN    RAILWAY    REPORTS. 

Milwaukee,  &c.  B.  R.  Co.  f.  Sontter. 

that  may  take  place  in  its  individual  membership. 
This  corporation,  by  its  own  statement,  was  adjudged 
to  be  the  child  of  a  fraudulent  and  corrupt  transac- 
tion, and  entered  upon  its  career  as  purchaser  of  the 
property,  with  all  the  risks  of  its  illicit  origin  and 
fraudulent  purchase  upon  its  head.  Change  of  mem- 
bership can  not  change  its  rights.  If  it  can,  when  is 
the  change  effected?  How  many,  or  what  propor- 
tion of  the  members  must  be  changed  % 

It  is  needless  to  pursue  the  subject  further.  If  the 
present  individual  stockholders  of  the  complainants 
have  been  wronged,  that  wrong  can  not  be  redressed 
in  this  proceeding  without  violating  the  clearest  prin- 
ciples of  equity  jurisprudence.  The  bondholders  who 
received  the  money  that  was  paid  into  court  were  enti- 
tled to  that  money.  It  was  due  them.  Had  not  the 
complainants  interposed,  they  could  have  sold  the 
property  and  realized  their  claim  from  the  proceeds. 
How  can  they  be  called  to  account?  The  present 
owners  of  the  road  have  purchased  it  (it  is  to  be  pre- 
sumed) under  the  proceedings  had  in  favor  of  the 
judgment-creditors.  How  can  their  title  be  disturbed 
by  the  complainants  ?  What  equity  would  there  be  in 
subjecting  the  property  in  their  hands  to  an  incum- 
brance from  which  it  was  free  when  their  purchase  was 
made? 

The  decree  must  be  affirmed. 

Chase,  Ch.  J.,  and  Field  and  Milleb,  JJ.,  dis- 
sented. 

Others  concurred. 

Decree  affirmed. 
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REBON   X.    THE   CHICAGO,    ROCK   ISLAND,    & 
PACIFIC  RAILROAD  COMPANY. 

16  WdOoM,  446. 

Supreme  Court  qf  the  United  States  /  Decefmber  Term^ 

1872. 


Mortgages.  Forodorare.  Partiet.  A  bill  filed  by  stockholders  and 
creditors  of  a  railroad  company  to  set  aside  a  sale  of  the  railroad 
under  an  amicable  foreclosure  of  a  certain  mortgage  upon  it, 
effected  with  the  consent  of  a  majority  of  the  stockholders  and 
creditors,  which  charged  collusion  in  the  sale,  and  prayed  for  a 
resale, — Heldy  fatally  defectiye  for  want  of  proper  parties,  because 
neither  the  trustees  in  the  mortgage  foreclosed  nor  the  consenting 
stockholders  were  made  parties. 

Appeal  to  the  snpreme  court  of  the  United  States 
from  the  circuit  court  for  the  district  of  Iowa. 

This  was  a  suit  in  equity  by  Ribon  and  others, 
stockholders  and  creditors  of  the  Mississippi  &  Mis- 
souri Railroad  Company,  against  that  company  and 
the  Chicago,  Rock  Island,  &  Pacific  Railroad  Com- 
pany, to  set  aside  as  collusive  and  fraudulent  a  sale  of 
the  road  of  the  former  company  to  the  latter  company, 
through  an  amicable  foreclosure. 

The  bill  alleged  that  there  were  numerous  stock- 
holders of  the  Mississippi  &  Missouri  Railroad  Com- 
pany, and  also  numerous  bond  creditors,  secured  by 
five  different  mortgages;  that  an  agreement  was 
entered  into  between  a  majority  of  these  stockholders 
and  bondholders  and  a  company  called  the  Chicago  & 
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Rock  Island  Railroad  Company,  by  which  the  road 
of  the  Mississippi  &  Missouri  company  should  be  sold 
to  the  Chicago  &  Rock  Island  company,  and  the  pro- 
ceeds divided  among  the  stockholders  and  bondholders 
of  the  former  company ;  that  as  several  of  the  stock- 
holders and  bondholders  of  that  company  dissented 
from  the  arrangement,  an  arrangement  was  made  by 
the  majority  of  the  stockholders  and  the  trustees  under 
the  different  mortgages,  under  which  an  amicable  fore- 
closure suit  was  brought  by  the  trustees  in  one  of  the 
mortgages,  making  the  trustees  in  the  four  other  mort- 
gages defendants  with  the  company  itself ;  and  under 
a  decree  of  foreclosure  and  sale  the  railroad  was  sold 
to  a  new  company  caUed  the  Chicago,  Rock  Island,  & 
Pacific  Railroad  Company,  being  the  former  Chicago 
&  Rock  Island  company,  with  a  somewhat  different 
organization,  and  a  name  so  far  changed  as  to  have 
the  addition  of  ** Pacific." 

The  bill  was  filed  by  the  complainants  for  them- 
selves and  such  other  dissenting  bondholders  and 
stockholders  as  should  choose  to  become  parties  and 
contribute ;  and  it  prayed  that  the  sale  might  be  set 
aside;  that  the  property  might  be  resold  under  the 
decree;  that  the  money  arising  from  the  sale  be 
applied,  first,  to  the  payment  of  the  bonds  of  the 
complainants  and  of  any  dissenters  who  might  come 
in,  and  be  afterwards  applied  upon  the  stock  of  the 
complainants  and  of  any  dissenters  who  might  c  ome 
in ;  and  for  other  and  further  relief. 

It  made  both  the  company  purchasing,  and  the 
company  whose  road  had  been  sold,  defendants ;  but 
it  did  not  make  any  of  the  stockholders  through  whose 
assent  the  trustees  had  acted,  nor  the  trustees  through 
whose  act  the  scheme  was  charged  to  have  been  act- 
ually consummated,  parties. 

'For  these  omissions,  as  of  indispensable  parties, 
the  defendants  demurred ;  and  the  court  sustained  the 
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demurrer  and  dismissed  the  bill.     From  this  decree 
the  complainants  appealed. 

J.  Grants  for  the  appellants. 

T.  F.  WitTierow^  for  the  appellees. 

S WAYNE,  J.  [After  stating  the  facts  of  the  case.] — 
This  is  an  appeal  in  equity  from  the  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of 
Iowa.  The  appellants  are  the  complainants.  A  brief 
statement  of  the  case  as  presented  in  the  record  will  be 
suflBicient  for  the  purposes  of  this  opinion. 

The  Mississippi  &  Missouri  Railroad  Company  was 
incorporated  to  construct  a  railroad  from  Davenport, 
on  the  Mississippi  river,  to  a  point  at  or  near  Council 
Bluflfs,  on  the  Missouri  river.  It  executed  five  mort- 
gages to  secure  different  sets  of  bonds,  and  issued 
stock  in  shares  of  one  hundred  dollars  each,  to  the 
amount  of  three  million  five  hundred  thousand  dollars. 
The  company  built  a  part  of  its  roadway,  and  became 
greatly  embarrassed.  A  large  majority  in  interest  of 
the  bondholders  and  stockholders  decided  to  sell  all 
the  property  of  the  company  to  the  Chicago  &  Rock 
Island  Railroad  Company,  or  to  such  other  corpora- 
tion as  that  company  might  designate  to  receive  the 
transfer ;  and  in  order  to  pass  the  title  it  was  deter- 
mined to  have  the  mortgages  foreclosed  and  a  sale 
made  under  the  decree.  The  Rock  Island  company 
entered  into  the  arrangement,  and  agreed  to  pay  five 
million  five  hundred  thousand  dollars  as  the  consider- 
ation of  the  sale.  Payment  was  to  be  made  in  bonds 
as  specified  in  the  contract.  The  majority  in  interest 
of  the  bond  and  stockholders  of  the  Mississippi  com- 
pany agreed  among  themselves  as  to  the  distribution 
of  the  fund.  Such  proceedings  were  subsequently  had* 
that  under  a  decree  in  a  suit  in  equity,  wherein  the 
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trustees  in  one  ot  the  five  mortgages  were  complain- 
ants, and  the  trustees  of  the  other  four  and  the  Mis- 
sissippi company  were  defendants,  a  sale  was  made  to 
the  Chicago,  Rock  Island,  &  Pacific  Railroad  Com- 
pany for  the  sum  of  two  million  one  hundred  thousand 
dollars.  Five  and  a  half  millions  of  the  bonds  of  the 
purchasing  company  were  nevertheless  paid  over  ac- 
cording to  the  prior  contract,  and  have  been  distributed 
according  to  the  agreement  among  themselves,  of  the 
majority  in  interest  of  the  stockholders  and  bond- 
holders of  the  Mississippi  company.  The  Chicago, 
Rock  Island,  &  Pacific  company  is  in  possession  of  the 
property  so  sold  to  them,  and  operating  the  finished 
part  of  the  road.  It  is  not  denied  that  the  proceedings 
touching  the  sale  are  upon  their  face  regular  and  valid. 

The  holders  of  the  bonds  of  the  Mississippi  com- 
pany, to  the  amount  of  one  hundred  and  eighty-five 
thousand  dollars  and  of  six  thousand  shares  of  the 
stock,  refused  to  become  parties  to  the  arrangements 
and  proceedings  of  the  majority  in  interest — ^never 
assented  to  the  sale,  and  did  not  participate  in  the 
distribution  of  the  proceeds. 

The  complainants  are  dissenting  bond  and  stock- 
holders. They  filed  this  bill  for  themselves  and  such 
other  dissenters  as  might  choose  to  become  parties  and 
contribute  to  the  costs  of  the  litigation.  The  prayer 
of  the  bill  is  that  the  sale  may  be  declared  fraudulent 
and  void ;  that  the  property  may  be  resold  under  the 
decree ;  that  the  money  arising  from  the  sale  be 
applied,  first,  to  the  payment  of  the  bonds  of  the  com- 
plainants and  of  the  other  dissenting  bondholders  who 
may  become  parties,  and  that  the  residue  be  appli^ 
upon  the  stock  of  the  complainants  and  of  such  other 
dissenters  as  may  become  parties,  and  for  other  and 
further  relief. 

The  appellees  demurred  to  the  bill,  and  assigned 
for  cause,  among  others,  the  want  of  indispensable 
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parties.  The  demurrer  was  sustained,  and  the  com- 
plainants not  electing  to  amend,  the  court  dismissed 
the  bill. 

The  want  of  parties  is  the  only  point  we  have  found 
it  necessary  to  consider. 

The  rule  in  equity  as  to  parties  defendant  is  that 
all  whose  interests  will  be  affected  by  the  decree 
sought  to  be  obtained  must  be  before  the  court ;  and 
if  any  such  persojis  can  not  be  reached  by  process — do 
not  voluntarily  appear,  or  from  a  jurisdictional  objec- 
tion going  to  the  person  in  the  courts  of  the  United 
States,  can  not  be  made  parties — ^the  bill  must  be 
dismissed.  Where  a  decree  can  be  made  as  to  those 
present,  without  affecting  the  rights  of  those  who  are 
absent,  the  court  will  proceed.  But  if  the  interests  of 
those  present  and  of  those  absent  are  inseparable,  the 
obstacle  is  insuperable.  The  act  of  Congress  of  1839, 
and  the  rule  of  this  court  upon  the  subject,  give  no 
warrant  for  the  idea  that  parties  whose  presence  was 
before  indispensable,  could  thereafter  be  dispensed 
with.  The  subject  was  fully  considered  in  Shields  t?. 
Barrow,  17  H(yw.  130.  What  is  there  said  need  not  be 
repeated. 

The  rule  that  all  to  be  affected  by  the  result  must 
be  before  the  court  is  subject  to  certain  exceptions. 
But  they  have  no  application  to  the  case  before  us, 
and  need  not,  therefore,  be  considered.  The  rule,  as 
we  have  stated  it,  is  well  settled  in  equity  jurispru- 
dence. Caldwell  n,  Taggart,  4  Pet,  190 ;  Story  z). 
Livingston,  13  Id,  369  ;  Marshall  t).  Beverley,  5  Wheat, 
313  ;  Coy  n.  Mason,  17  How,  580;  Russell  v,  Clark,  7 
OrancTiy  69. 

In  the  case  before  us,  the  two  railroad  companies 
were  properly  made  defendants  —  the  Mississippi  & 
Missouri  company  because  it  was  the  mortgagor  and 
the  owner  of  the  mortgaged  premises  up  to  the  time  of 
the  sale,  and  because  if  the  sale  were  annulled  its  title 
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would  be  restored ;  the .  Chicago,  Eock  Island,  & 
Pacific  company,  because  it  was  the  purchaser,  and  is 
in  possession  of  the  property  under  a  claim  of  title. 
But  the  Mississippi  &  Missouri  company  has  nothing 
at  stake.  It  is  without  means,  present  or  prospective. 
It  has  been  stripped  of  all  its  property  and  effects, 
and  only  cumbers  the  ground. 

The  trustees  in  the  five  mortgages  which  were  fore- 
closed should  have  been  made  parties.  Their  presence 
as  such  was  indispensable.  If  the  sale  should  be  an- 
nulled, they  might  be  in  the  situation  of  the  plaintiff 
who  collects  a  judgment  which  is  afterwards  reversed. 
He  may  be  called  upon  to  refund  and  compelled  to  do 
so.  A  question  would  also  arise  whether  the  consid- 
eration of  the  agreement  under  which  the  five  and  a 
half  millions  of  bonds  were  paid  had  not  failed,  and 
whether  all  the  bondholders  and  stockholders  who 
participated  in  the  distribution  of  the  proceeds  of  the 
sale  should  not  be  required  to  refund.  If  either  or 
both  were  too  numerous  for  all  to  be  brought  befoi^ 
the  court,  some  might  have  been  made  parties  in  their 
own  behalf  and  as  the  representatives  of  the  others. 
Story  Eq.  PI.  7th  ed.  §§  120-121,  128,  131,  132,  and 
notes. 

Dodge  V.  Woolsey,  18  How.  331,  to  which  our  atten- 
tion was  called  by  the  learned  counsel  for  the  appel- 
lants, presents  no  material  points  of  analogy  to  the 
case  before  us,  and  affords  no  support  to  this  bill  in 
the  particular  under  consideration.  The  bill  in  this 
respect  is  fatally  defective.  We  do  not  deem  it 
necessary  to  pursue  the  subject  further.  Tlie  de- 
murrer was  properly  sustained  and  the  bill  properly 
dismissed. 

Decree  affirmed. 
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CHEEVER  t>.  THE  RUTLAND  &  BURLINGTON 
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Supreme  Court  qf  Vermont;   November  Term^  1869. 

Mortgigei.  PraMoe  in  equity.  The  trustees  under  three  saocefiBive 
mortgages  of  the  property  of  a  railway  corporation  filed  a  bill  in 
equity  against  the  corporation  to  settle  and  establish  the  powers  and 
duties  of  the  trustees  and  the  relative  position  and  rights  of  the  mort> 
gagees  towards  each  other  and  towards  the  corporation  in  respect 
to  the  title,  possession,  and  control  of  the  property,  and  a  decree 
was  made  in  accordance  with  the  prayer  of  the  bill,  but  was  never 
completely  executed.  Siddy  that  the  fact  that  this  suit  was  still 
technically  pending  did  not  defeat  a  suit  brought  many  years  after- 
wards by  the  trustees  under  the  first  mortgage,  to  enforce  their 
security  against  the  second  mortgage  interest.  The  circumstances 
that  many  of  the  parties  to  the  former  suit  were  dead,  that  the 
former  decree  was  dormant,  and  that  it  was  repudiated  by  the 
second  mortgage  interest,  as  a  fraud  upon  them,  rendered  proper 
an  original  bill  setting  forth  the  original  cause  of  action  as  well  as 
the  suit  and  decree  thereupon. 

Trustees  in  a  mortgage  of  the  property  of  a  railroad  company,  who 
appear  and  answer  in  a  suit  to  enforce  the  security  of  a  prior  mort- 
gage, thereby  waive  any  defect  in  the  service  of  process  upon 
them.  Their  power  to  waive  such  defect  is  not  aff'ected  by  the 
fact  that  they  are  representative  defendants. 

In  a  suit  in  equity  to  enforce  a  railway  mortgage  security  against 
second  mortgage  interests,  holders  of  bonds  of  the  railway  company 
secured  by  such  second  mortgage  who  are  not  trustees  under  the 
mortgage  are  proper,  but  not  necessary  parties.  And  the  fact  that 
the  bill  filed  is  in  the  nature  of  a  supplemental  bill  in  a  former  suit 
does  not  render  it  necessary  that  all  the  bondholders  who  were 
joined  in  such  former  suit  should  be  made  parties. 

A  mortgage  of  the  property  of  a  railroad  company,  which  is  execnted 
by  the  president  of  the  corporation  in  pursuance  of  a  vote  em- 
powering him  to  execute  and  deliver  the  instrument  in  the  name  of 
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the  corporation,  but  not  directing  where  he  shall  execute  it,  is  not 
invalid  because  executed  in .  a  state  other  than  that  in  which  the 
railroad  is  situated  and  by  which  the  company  was  incorporated; 
especially  where  the  validity  of  the  deed  has  subsequently  been 
recognized  by  the  corporation. 

Nor  does  the  fact  that  such  mortgage  allows  the  trustees  under  it  to 
be  residents  of  such  other  state  affect  its  validity,  on  the  ground 
that  such  a  provision  is  against  public  policy. 

Where  such  a  mortgage  is  both  executed  and  made  payable  in  such 
other  state,  it  will  not  be  deemed  invalid,  because  the  rate  of 
interest  fixed  thereby  is  higher  than  is  allowed  by  the  laws  of  such 
state,  if  it  is  apparent  that  the  parties  intended  to  contract  with 
reference  to  the  laws  of  the  state  in  which  the  railroad  mortgaged 
is  situated.  Such  intent  is  established  beyond  question  by  a 
specific  reference  in  the  instrument  itself  to  a  statute  of  the  latter 
state  allowing  railroad  companies  to  pay  the  rate  of  interest  agreed 
upon.  And  interest  after  the  maturity  of  the  obligations  secured 
by  the  mortgage  should  be  allowed  at  that  rate,  not  at  the  lower 
rate  fixed  by  the  general  law.  But  the  interest  upon  coupons  not 
paid  when  due,  as  to  which  there  is  no  stipulation  by  the  parties, 
should  be  estimated  at  the  ordinary  legal  rate. 

Where  trustees  under  a  mortgage  of  a  railroad  are,  by  the  express 
terms  of  the  mortgage,  authorized,  upon  certain  conditions,  to 
enter  upon  and  manage  the  railroad  for  the  benefit  of  their  trust, 
subsequent  legislation  can  not  impair  their  remedy  or  force  upon 
them  a  substitute  for  it.  Holders  of  bonds  secured  by  a  second 
mortgage  are  liable,  the  same  as  the  railway  company  itself,  to  be 
ousted  from  possession  by  the  trustees  of  the  first  mortgage ;  and  an 
act  incorporating  such  second  mortgagees,  with  others,  into  a  new 
company,  can  not  confer  upon  the  new  corporation  any  rights  of 
possession  confiicting  with  the  rights  of  the  first  mortgage  trustees 
under  the  original  contract.  Such  an  act  of  incorporation  will  not 
be  construed  as  attempting  to  confer  such  rights  if  it  is  reasonably 
susceptible  of  any  other  interpretation. 

The  rights  of  the  trustees  under  such  first  mortgage  can  not  be 
waived  by  a  majority  of  the  holders  of  bonds  secured  by  the  mort- 
gage. Their  rights  are  for  the  security  of  the  whole  debt,  not 
merely  a  majoritj'  of  it.  The  fact  that  the  security  is  ample  does 
not  affect  the  case. 

Upon  a  bill  in  equity  to  enforce  a  trust,  under  a  clause  of  a  mortgage 
of  the  property  of  a  railway  company,  providing  that  the  trustees 
under  the  mortgage  might  pursue  their  security  by  entering  upon, 
managing,  and   controlling  the  railroad,  until  the  debt  secured 
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should  be  paid  from  the  eamingB  of  the  road  or  otherwise, — Btld^ 
that  as,  upon  all  the  circumstances  of  the  case,  nothing  was  shown 
Xit  defeat  the  perfected  right  of  the  plaintiffs,  under  the  terms  of  their 
deed,  to  the  possession,  and  to  hold  it  until  their  debt  should  be 
paid,  the  defendants  were  not  entitled,  on  a  merely  general  allega- 
tion that  an  accounting  was  necessary,  to  retain  possession  until  an 
account  could  be  taken,  and  until  the  expiration  of  a  day  of 
redemption  to  be  fixed  by  the  court.  Such  a  delay,  although 
proper  upon  a  bill  to  foreclose,  is  inconsistent  with  the  remedy 
stipulated  by  the  parties,  and  sought  by  the  plaintiffs,  and  would 
be  a  denial  of  the  plaintiffs'  just  lights. 
Bat  where  it  appeared  in  such  a  case  that  payment  of  the  debt 
secured  would  probably  be  made  without  delay,  and  that  the  trans- 
fer of  so  large  a  property  would  involve  considerable  expense  and 
might  tend  to  retard  instead  of  hastening  payment, — Reld^  that  the 
transfer  might  properly  be  delayed  a  reasonable  time  to  enable  the 
defendants  to  make  complete  payment. 

Appeal  to  the  supreme  court  of  Vermont  from  a 
pro  forma  decree  of  the  chancellor. 

This  was  a  suit  in  equity  by  James  Cheever  and 
William  T.  Hart,  as  trustees  of  a  first  mortgage  upon 
the  property  of  the  Rutland  &  Burlington  Eailroad 
Company,  and  Jacob  Edwards,  Jr.,  Joseph  M.  Wight- 
man,  Dwight  Poster,  George  C.  Lord,  WUliam 
Thomas,  J.  Amory  Davis,  and  Paris  Pletcher,  against 
the  Rutland  &  Burlington  Railroad  Company,  Edwin 

A.  Birchard,  John  B.  Page,  John  W.  Stewart,  David 
A. '  Smalley,  Albert  L.  Catlin,  George  B.  Gibbons, 
Ephraim  A.  Chapin,  the  Bank  of  Bellows  Falls,  John 

B.  Taft,  John  S.  Eldridge,  William  Minot,  Jr.,  Benja- 
min T.  Reed,  Harrison  Fay,  Southworth  Shaw,  Wil- 
liam G.  Billings,  and  Benjamin  Thaxter.  The  suit 
was  brought  to  enforce  a  security  given  by  the  terms 
of  the  mortgage  by  the  railroad  company,  under 
which  the  plaintifEs  Cheever  and  Hart  claimed,  as 
trustees  under  the  mortgage,  the  right  to  enter  upon 
and  manage  and  control  the  road  until  the  mortgage 
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debt  should  be  satisfied,  from  the  earnings  of  the  road 
or  otherwise.  The  questions  arising  in  the  case  are 
stated  in  the  opinion. 

Oeorge  F.  Edmvwnds^  E,  R,  Hard^  DwigJit  FoiteTy 
and  Oeorge  W.  Baldwin^  for  the  plaintiffs. 

I/iikeP.  Poland^  Leoi  Underwood,  Daniel  HobertSj 
John  Proutj  W.  0.  Dunton^  and  Charles  C.  Dewey ^ 
for  the  defendants. 

E.  J.  Phelps,  and  Oeorge  0.  Shattuok,  for  the 
shareholders  in  the  Eutland  Railroad  Company. 

Steele,  J. — In  1851  the  Eutland  &  Burlington 
Eailroad  Company  executed  a  deed  of  trust  and  mort- 
gage, to  secure  an  issue  of  corporation  notes  or  bonds, 
to  the  amount  of  eighteen  hundred  thousand  dollars. 
This  deed  was  called  the  "first  mortgage."  After 
about  two  years,  the  company  executed  their  "  second 
mortgage."  This  was  to  secure  another  issue  of  notes 
or  bonds,  amounting  to  twelve  hundred  thousand 
dollars.^  A  "third  mortgage"  was  afterwards mado. 
The  ' '  second  bondholders ' '  foreclosed  their  mortgage, 
and  by  extinguishing  the  third  mortgage  and  absorb- 
ing the  corporation  became  the  owners  of  the  entire 
franchise  and  property,  subject,  however,  to  any 
rights  secured  to  the  "first  bondholders "  by  the  first 
mortgage.  The  object  of  the  prosecution  of  this 
cause  is  to  enforce  the  security  of  the  "first  bonds." 

The  object  of  the  defense  of  this  cause  is  to  defeat 
the  enforcement  of  that  security.  The  only  parties  to 
the  main  case  to  be  substantially  affected  by  any 
decree  are  the  first  mortgage  interest,  who,  through 
their  trustees  Cheever  and  Hart,  are  orators,  and  the 
second  mortgage  interest,  who,  through  their  trustees 
Birchard  and  Page,  are  defendants. 
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Practically,  they  are  the  only  parties  to  this  case 
as  originally  instituted. 

Many  years  ago,  before  the  second  bondholders 
had  foreclosed  theii*  mortgage,  the  respective  trustees 
of  the  three  successive  deeds  of  trust  and  mortgage 
joined  as  orators  in  a  bill  against  the  corporation, 
praying  the  court  of  chancery  to  settle  and  establish 
the  powers  and  duties  of  the  trustees,  and  the  relative 
position  and  rights  of  the  three  mortgages  towards 
each  other  and  towards  the  corporation  in  respect  to 
the  title,  possession,  and  control  of  the  property. 
In  1855,  a  decree  was  made  in  accordance  with  the 
prayer.  By  the  terms  of  that  decree,  the  first  mort- 
gage interest  have,  if  the  decree  was  valid,  been  enti-. 
tied,  since  1863,  to  the  possession  and  control  of  the 
road,  to  operate  it  until  their  bonds  should  be  paid 
by  the  earnings  of  the  road,  or  otherwise.  The  second 
mortgage  trustees  did  not  in  1863  surrender  the  road 
to  the  first  mortgagees,  but  have  held  and  operated 
the  Voad  themselves,  and  still  refuse  to  either  surren- 
der the  possession  or  pay  the  debt. 

The  orators  claim  relief  by  virtue  of  the  said  decree 
of  1855,  or,  if  that  decree  is  not  conclusive,  they 
claim  the  same  relief  by  virtue  of  the  first  deed  of  trust 
and  mortgage.  The  defendants  insist  that  both  the 
decree  and  the  deed  are  invalid.  Certain  questions 
are  also  raised  by  demurrer  and  by  a  motion  to  dis- 
miss. The  facts  of  this  case  are  voluminous,  and  have 
to  be  gathered  from  a  mass  of  over  two  thousand 
pages  of  printed  matter ;  consequently,  we  shall  con- 
sider the  points  raised  in  the  order  which  will  require 
the  least  repetition  of  statement,  although  it  will  not, 
in  all  instances,  conform  to  the  natural  or  logical 
order.  At  the  best,  on  account  of  the  great  number  of 
questions  involved,  an  opinion  in  this  case  will  be  of 
unusual  length.  Many  of  the  material  facts  in  the 
history  of  this  controversy  are  stated  in  Cheever  and 


296  AMERICAN    RAILWAY    REPORTS, 


Cbeever  9.  Rutland,  &c.  H.  R.  Co. 


Hart  V.  Rutland  &  Burlington  Railroad  Company,  and 
Fletcher  x,  Rutland  &  Burlington  Railroad  Company, 
both  reported  in  39  Vt  634,  654. 

I.  (1.)  Is  this  suit  defeated  hy  the  pendency  of 
other  suits^  and  particularly  of  the  suit  in  which  the 
decree  of  1855  was  made  t 

The  pendency  of  prior  suits  for  the  same  cause  of 
action  does  not  as  a  matter  of  equity  law  necessarily 
defeat  a  suit  in  chancery.  If  the  subsequent  suit  is 
unnecessary  and  vexatious,  it  will  be  dismissed ;  but 
where  two  or  more  proceedings  are  commenced  in 
chancery  for  the  same  cause  of  action,  and  the  last,  as 
in  this  case,  seems  best  calculated  to  lead  to  a  decision 
upon  the  merits,  it  will  not  be  dismissed  on  account  of 
the  pendency  of  the  prior  suits.  Sometimes  the  cases 
are  referred  to  a  master  to  ascertain  and  report  which 
is  best  calculated  to  settle  the  controversy,  and  some- 
times it  appears  upon  the  very  face  of  the  papers  with- 
out a  reference.  Crofts  v,  Wortley,  1  Oh.  Cas.  241 ; 
Rump  V.  Greenhill,  20  Beav.  512 ;  Daniel  Oh.  Pr.  657, 
661 ;  Daniel  Ch.  Forms ^  503 ;  Hertel  v.  Van  Buren, 
3  Edw.  {N.  r.)  Ch.  20. 

(2.)  Here  it  is  sought  to  supplement^  remve^  and 
execute  the  decree  of  1855.  Does  this  make  an  original 
bill  irregular  f 

Technically,  the  suit  of  1866  was  pending  when  this 
was  commenced.  Substantially,  it  was  ended  by  the 
decree  of  1855.  What  remained  to  be  done  was  by 
way  of  execution,  and  not  by  way  of  adjudica- 
tion. That  suit  was  professedly  and  really  an  amic- 
able proceeding.  All  three  classes  of  creditors  were 
orators.  The  debtor,  the  corporation,  was  defendant. 
Tliis  is  an  adversary  proceeding  between  parties  who 
stood  as  co-orators  in  that.  It  is  much  less  awkward 
for  the  litigation  to  be  pursued  in  this  new  suit,  in 
which  the  parties  assume  their  proper  attitude  upon 
the  record,  the  first  mortgagees  as  orators  and  the 
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second  mortgagees  as  defendants,  than  it  would  be  to 
pursue  it  in  a  proceeding  in  which  they  stood  as  co- 
orators.  Before  the  institution  of  this  suit,  the  second 
mortgage  interest  had  reptidiated  the  decree  of  1855. 
Tliat  decree  was  dorijiant.  The  parties  were  many  of 
them  deceased.  The  first  mortgage  interest  desired  to 
rcH'ive  it.  So  far  their  proceeding  would  have  to  be  in 
the  nature  of  a  bill  of  revivor.  They  also  wished  to 
slate  new  matter,  and  summon  new  parties.  Their 
proceeding  would  therefore  need  also  to  be  supple- 
mental in  its  nature.  It  was  competent  to  proceed 
in  the  suit  of  1855  for  both  these  purposes ;  but  there 
was  another  view  of  the  case  which  made  an  original 
suit  especially  proper.  The  second  mortgage  interest 
claimed  that  the  suit  of  1855  was  instituted  without 
authority  from  the  parties  named  as  orators  therein 
by  representation;  that  the  very  inception  of  that 
suit  was  a  fraud  upon  them,  and  that  it  should  be  dis- 
missed for  that  reason,  without  inquiry  into  the  sub- 
stantial rights  of  the  parties  in  respect  to  the  subject- 
matter  of  the  controversy  ;  that  these  questions  could 
only  be  determined  in  a  suit  legitimately  commenced. 
This  pretended  fraud  was  not  only  charged  by  the 
second  mortgage  interest  before  this  suit  was  com- 
menced, but  is  here  alleged,  and  in  their  answers,  upon 
oath.  The  first  mortgage  interest  naturally  desired  to 
conduct  their  litigation  in  such  a  manner  that,  in  case 
the  second  mortgage  interest  should  prevail  in  their 
allegation  as  to  the  fraudulent  inception  of  the  suit  of 
1855,  tlie  first  mortgagees  would  still  stand  upon  a  bill 
which  would  unquestionably  entitle  them  to  a  decision 
upon  the  merits  of  their  case.  To  accomplish  this, 
they  bring  an  original  bill  which  sets  forth  the  original 
cause  of  action,  as  well  as  the  suit  and  decree  of  1855, 
which  they  desire  to  revive  and  supplement.  They  in 
effect  pray  the  court  in  the  bill  to  settle  their  rights  in 
this  suit,  even  if  the  first  suit  would  not  warrant  a 
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decree  upon  the  merits.  At  the  same  time  they  do 
not  abandon  the  benefit,  if  any,  secured  them  by  the 
adjudication  of  1855.  In  other  words,  they  bring  a 
bill  which  in  one  proceeding  exactly  states  their 
whole  case,  and  submits  the  whole  of  it  at  once  to  the 
court. 

It  would  be  a  sad  reflection  upon  the  court  of 
chancery  if  its  rules  were  so  artificial  and  unreasonable 
as  not  to  permit  this.  The  forms  of  proceeding  in 
chancery  have  always  been  believed  sufficiently  flexible 
to  meet  the  requirements  of  justice,  and  an  original 
bill  like  this,  reviving  and  supplementing  another,  is 
in  our  judgment  regular  and  legitimate,  and  warranted 
by  authority  and  precedent.  Several  cases  are  men- 
tioned in  Mitford  Equity  Pleadingywhere  such  bills  are 
permissible,  and  upon  grounds  similar  in  principle  to 
those  urged  in  this  case.  * '  The  bill,  though  partaking  of 
the  nature  of  a  supplemental  bill,  is  not  an  addition  to 
the  original  bill,  but  another  original  bill,  which  in  its 
consequences  may  draw  to  itself  the  advantage  of  the 
proceedings  on  the  former  bill."  Mitford  Eq.  PI.  97, 
99.  The  substance  of  the  doctrine  is,  that  an  original 
bill  is  proper  where  it  is  necessary  in  order  to  protect 
the  rights  of  the  parties  and  avoid  the  peril  of  an  adju- 
dication, which  shall  not  reach  to  the  merits  and  sub- 
stance of  the  controversy.  We  think  that  the  frame 
of  the  bill  before  us  was  precisely  what  the  case 
demanded. 

II.  Was  the  hill  dqfecti*oe  in  its  service^  its  parties, 
or  its  description  of  the  mortgaged  property  ? 

(1.)  As  to  the  service  and  parties.  Among  the 
persons  named  as  defendants  by  the  bill  are :  William 
Minot,  Jr.,  South  worth  Shaw,  William  G.  Billingis, 
and  Benjamin  Thaxter.  It  is  stated  in  the  defend- 
ants' brief  that  no  attempt  was  made  to  serve  the  bill 
on  the  said  Minot,  Shaw,  Billings,  and  Thaxter,  and 
that  neither  of  them  appeared  and  answered.     We 
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assume  that  this  is  a  correct  statement.  They  are 
not,  then,  to  be  treated  as  parties  any  more  than  if 
their  names  were  not  mentioned  as  such  in  the  bill. 
If  they  had  appeared,  they  would  probably  have 
been  proper  though  not  necessary  parties  to  the  pro- 
ceeding. 

(2.)  There  are  other  defendants  named  in  the  bill 
upon  whom  the  service  is  confessedly  regular,  namely : 
The  Butland  and  Burlington  Eailroad  Company,  John 
W.  Stewart,  trustee  of  the  second  bonds,  John  B. 
Page,  successor  of  said  Stewart,  David  A.  Smalley, 
Albert  L.  Catlin,  George  B.  Gibbons,  Ephraim  A. 
Chapin,  and  The  Bank  of  Bellows  PaUs. 

(3.)  There  is  another  class  of  defendants  upon 
whom  service  was  made  in  the  manner  prescribed  by 
the  chancellor,  but  in  a  manner  which  is  claimed  to 
have  been  unauthorized  by  law.  The  defendants  of 
this  class  are  Edwin  Birchard,  trustee  of  the  second 
mortgage  bonds,  John  B.  Taft,  John  S.  Eldridge, 
Benjamin  Beed,  and  Harrison  Fay.  All  of  these 
defendants,  except  Harrison  Fay,  appeared  and 
pleaded  or  answered.  None  of  them,  except  Fay, 
attempted  by  a  motion  to  dismiss  or  otherwise  to  take 
advantage  of  the  supposed  defect  in  the  service.  Hav- 
ing thus  appeared  and  pleaded  or  answered  without 
taking  exception  to  the  mode  of  service,  it  is  too  late 
for  them  now  to  raise  this  objection.  They  have 
waived  it  so  far  as  it  was  in  their  power  to  do  so.  It 
is  urged  that  it  was  not  in  the  power  of  these  defend- 
ants to  waive  any  such  irregularity,  because  they  are 
representative  defendants.  This  proposition  is  not 
sound.  If  they  sufficiently  represented  tlie  whole 
second  mortgage  interest  to  make  their  defense  upon 
the  merits  conclusive  upon  that  interest,  still  more 
clearly  would  their  defense  upon  mere  technical  points 
be  conclusive  upon  that  interest.  The  defendant 
Edwin  Birchard  is  a  necessary  defendant.     He,  in  con- 
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nection  with  the  other  trustee,  is  the  duly  constituted 
agent  and  trustee  of  the  second  mortgage  interest, 
vested  with  the  power  and  duty  to  conduct  and  defend 
the  suits  which  aflfect  that  interest.  Having  this  power 
and  responsibility,  it  would  be  very  singular  if  he  was 
without  power  to  accept  service  of  process  upon  him 
as  trustee.  If  he  could  accept  service,  he  could  waive 
a  defect  in  the  service.  There  is  no  suggestion  that 
these  defendants  are  not  proper  representatives  of  the 
second  mortgage  interest,  or  that  their  waiver  of  any 
supposed  defect  in  the  service  was  in  bad  faith,  or 
even  prejudicial  to  the  interest  they  represented.  We 
think  that  the  defendants  Birchard  and  Page  are  the 
principal  necessary  defendants,  and  are  the  legal  and 
actual  representatives  of  the  second  mortgage  interest, 
authorized  to  represent  the  second  bondholders  in 
matters  of  substance,  and  still  more  in  matters  of 
form. 

(4.)  Several  bondholders,  not  trustees,  are  properly 
joined  as  defendants,  though  they  are  not  necessary 
parties.  In  a  case  in  Massachusetts,  upon  a  deed  like 
this,  a  demurrer  was  filed  upon  the  ground  that  the 
bondholders  were  not  joined  as  defendants.  The  court 
there  held  that  the  trustees  were  the  only  necessary 
defendants,  and  that  none  of  the  bondholders  need  be 
joined  as  defendants.  The  authorities  upon  this  point 
and  the  reasons  of  the  rule  are  ably  reviewed  and  stated 
in  the  opinion  of  Bigelow,  J.,  in  that  case.  See  Shaw 
V,  Norfolk  County  R.  R.  Co.,  5  Gray  (Mass.)  170-1. 
The  only  purpose  served  in  this  case  by  joining  indi- 
vidual bondholders  as  defendants  is  to  assure  the  court 
that  there  is  such  publicity  to  the  suit  as  will  shut  the 
door  to  collusion,  and  secure  as  full  a  defense  as  the 
facts  will  warrant.  Of  all  this  we  are  assured.  The 
case  before  us  carries  upon  its  face  conclusive  evidence 
that  the  defense  has  been  prosecuted  with  thorough- 
ness and  fidelity,  and  we  are  relieved  of  any  appre- 
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hension  that  the  second  trustees  are  conceding  away 
the  rights  of  their  cestuis  que  trust.  It  is  suggested 
tliat  all  the  individual  bondholders  who  were  joined  as 
proper  defendants  in  the  suit  of  1855  are  necessary 
parties  to  this  suit,  because  it  is  in  the  nature  of  a 
supplemental  bill.  But  in  a  bill  like  this,  it  is  not 
necessary  that  merely  proper  parties  in  the  former 
suit  should  be  joined  as  orators  or  defendants.  Any 
party  interested  in  the  enforcement  of  the  former 
decree  may  bring  his  bill,  and  bring  it  against  the 
parties  who  represent  the  adverse  interest  at  the  time 
the  new  bill  is  brought.  This  is  well  settled  where  the 
matter  in  controversy  has  been  assigned,  and  it  is  still 
more  clearly  correct  where  the  suit  is  brought  by  and 
against  representative  parties,  and  there  has  been  a 
change  in  the  representation.  The  object  of  joining 
individual  bondholders  has  been  already  referred  to. 
The  accomplishment  of  that  object  does  not  necessarily 
require  that  any ,  and  much  less  the  same  individual 
bondholders,  should  be  made  parties  to  the  new  bill. 

(6.)  Tlie  defendant,  Harrison  Fay,  has  not  waived 
any  defect  there  may  be  in  the  service.  As  he  is  only 
a  proper,  and  not  a  necessary  party,  even  with  respect 
to  his  own  bonds,  the  court  have  thought  best  to  allow 
the  bill  to  stand  dismissed  as  to  him,  according  to  his 
request,  without  any  expression  of  opinion  upon  the 
question  of  the  sufficiency  of  the  service  upon  him. 
In  my  own  judgment  it  was  sufficient,  but  I  am  not 
authorized  to  express  any  opinion  on  the  point  as  the 
judgment  of  the  court.  The  bill  is  therefore  dismissed 
as  to  the  defendant  Fay,  without  costs. 

(6.)  As  to  the  description  of  the  mortgaged  prop- 
erty. 

We  are  not  prepared  to  say  that,  in  a  chancery 
proceeding  of  this  kind,  a  reference  to  the  town  records 
may  not  be  allowed  to  aid  an  otherwise  imperfect 
description ;  but  in  this  case,  we  think  that  independ- 
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ently  of  all  the  references  to  the  town  records,  the 
property  is  definitely  and  unmistakably  described  by 
its  name  and  general  location  and  the  other  terms  of 
description  which  are  employed. 

The  result  of  our  conclusions  on  this  branch  of  the 
case  is,  that  the  bill,  in  all  material  respects,  is  suffi- 
cient as  to  its  parties,  service,  and  description,  as  well 
as  regular  and  authorized  in  its  form. 

III.  As  to  the  first  deed  of  trust  and  mortgnge 
and  its  trustees. 

(1.)  Is  the  deed  invalid  because  executed  in  Mas- 
sachusetts t 

The  corporation,  at  a  duly  warned  meeting  held  in 
Vermont,  February  6,  1861,  voted  to  issue  notes  or 
bonds  to  a  certain  amount,  and  to  secure  the  purchas- 
ers or  holders  of  them  by  a  deed  "in  trust  or  mort- 
gage of  the  railroad  and  its  franchise."  A  draft  of 
such  a  deed  was  submitted  to  the  meeting  and  ap- 
proved. Timothy  Follett,  the  president,  was  by  vote 
instructed  and  empowered  "to  sign,  seal,  execute,  and 
deliver  said  instrument  in  the  name  of  the  corporation, 
and  the  same  to  acknowledge  in  behalf  of  the  corpora- 
tion." All  this  Mr.  Follett  did  in  precise  accordance 
with  the  vote.  The  vote,  however,  did  not  direct  him 
where  to  execute  the  deed,  and  he  did  it  in  Massachu- 
setts, before  a  Vermont  commissioner.  There  is,  upon 
this  state  of  facts,  no  significance  to  be  attached  to  the 
place  of  the  formal  execution  of  the  deed.  It  was, 
though  executed  elsewhere,  a  Vermont  conveyance 
and  transaction,  and  binding  upon  the  corporation 
which  authorized  it.  But,  even  if  this  were  not  so, 
the  irregularity,  if  any,  can  not  now  be  alleged,  for 
the  deed  has  since  been  fully  adopted  by  the  corpora- 
tion. As  soon  as  it  was  executed,  the  corporation 
proceeded  to  issue  bonds,  and  to  throw  them  into  mar- 
ket, and  to  sell  them  as  secured  by  this  deed.  The 
avails  of  the  sales  the  corporation  appropriated  to 
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their  uses  in  Vermont.  In  subsequent  deeds,  upon 
which  the  defendants  here  stand,  the  corporation 
recognize  the  validity  of  this  conveyance  in  the  most 
solemn  manner.  So,  too,  in  their  published  reports, 
and  in  many  other  ways.  It  is  too  late  for  them  now 
to  repudiate  it.  If  too  late  for  the  corporation,  the 
defendants  in  interest  stand  on  no  better  ground.  The 
basis  of  their  title,  the  second  mortgage,  is,  by  its 
own  terms,  subject  to  the  '*  provisions,  trusts,  and 
liens"  imposed  and  created  by  the  first  deed  of  trust 
and  mortgage. 

(2.)  Is  the  deed  invalid  hy  reason  of  its  provision 
as  to  the  residence  of  the  trustees  t 

The  deed,  by  implication,  requires  the  trustees  to 
be  residents  of  Massachusetts.  It  is  urged  that  it  is 
contrary  to  public  policy  to  suffer  a  board  of  trustees, 
who  may  come  into  the  management  of  a  Vermont 
railway,  to  be  made  up  of  non-residents,  and  that 
therefore  the  deed  is  void.  We  are  not  at  all  certain 
that  public  policy  in  any  sense,  even  the  most  narrow, 
would  be  promoted  by  limiting  the  right  to  control 
and  manage  railways  to  residents  of  our  own  state. 
As  the  state  has  been  situated,  the  success  of  its  rail- 
way enterprises  has  depended  somewhat  upon  secur- 
ing the  aid  of  foreign  capital.  It  has,  very  possibly, 
tended  to  encourage  such  investments  by  capitalists  in 
other  states,  that  the  property  could,  to  a  great  extent, 
remain  under  their  own  management,  or  that  of  parties 
near  them  and  in  the  same  interest.  Without,  how- 
over,  undertaking  to  decide  this  question  of  state 
policy,  which  pertains  to  the  legislature  and  not  to  the 
courts,  it  is  very  clear  that  the  provision  is  not  against 
public  policy  in  any  such  sense  as  would  aflfect  the 
validity  of  the  contract.  It  is  not  like  a  contract  in 
restraint  of  marriage  or  trade,  or  against  good  morals, 
or  in  violation  of  law,  or  like  any  of  that  class  of 
agreements    which   the  law  declares  void  as  against 
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public  policy.  This  stipulation  as  to  residence  was 
merely  an  innocent  provision,  made  to  answer  the  con- 
venience of  the  parties,  and  one  which  the  parties  in 
absence  of  any  legislation  forbidding  it  were  at  entire 
liberty  to  make.  But  even  if  this  were  otherwise,  if 
this  stipulation  was  invalid,  it  -would  not  defeat  the 
conveyance.  Nor  would  it  aflfect  this  suit,  for  so  far 
as  the  contract  merely  suffers  the  trustees  to  reside 
out  of  the  state,  it  is  unquestionably  lawful.  That 
part  which  requires  them  to  reside  out  of  the  state  we 
are  not  asked  to  enforce  in  this  action. 

(3.)  Was  the  second  mortgage  a  first  lien  on  any 
of  the  rolling  stock  ? 

The  defendants'  proposition  of  law  on  this  subject 
we  have  no  occasion  to  discuss,  for  upon  the  proof  we 
are  unable  to  find  the  facts  upon  which  it  could  apply. 
The  testimony  fails,  as  we  think,  to  show  that  the 
second  mortgage  securities  were  negotiated  upon  any 
agreement  with  the  holders  of  prior  securities,  or  upon 
any  representation  by  them,  or  even  by  strangers,  that 
the  second  mortgage  would  be  a  first  lien  upon  any 
property.  Indeed,  the  testimony  from  the  defendants' 
own  witnesses,  Lee,  Dugald  Stewart,  and  Fay,  tends 
to  establish  the  contrary.  That  some  of  the  holders  of 
second  bonds  indulged  in  some  expectations  in  this 
respect  is  doubtless  true.  But  these  expectations 
resulted,  not  from  any  agreement,  but  from  certain 
speculations  as  to  the  law,  independent  of  any  agree- 
ment by  the  parties. 

(4.)  Are  Cheever  and  Hart  trustees  under  the  first 
deed  of  trust  and  mortgage  ? 

The  deed  provides  the  mode  in  which  the  successors 
to  the  original  trustees,  Hooper  and  Haven,  should  be 
selected.  The  defendants  claim  that  these  provisions 
of  the  deed  have  not  been  strictly  followed  in  the 
transmission  of  the  trust  from  Hooper  and  Haven 
through  others,  to  Cheever  and  Hart.     It  seems  that 
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doubts  on  this  point  arose  prior  to  this  suit.  To  settle 
these  doubts,  application  was  made  to  the  court  of 
chancery,  in  Windham  county,  at  the  April  term,  1863, 
and  proceedings  were  had  which  resulted  in  a  decree 
confirming  the  appointment  of  Cheever  and  Hart  as 
trustees.  The  defendants  deny  the  validity  of  this  con- 
lirmation.  Upon  examination,  we  find  no  fatal  irregu- 
Jarity  in  this  decree,  or  in  the  proceedings  upon  which  it- 
was  founded.  The  statute  of  November  10, 1867,  did  not, 
as  claimed,  require  notice  in  this  class  of  proceedings 
to  be  published  in  the  daily  papers.  That  provision 
as  to  notice  applies  to  a  different  class  of  cases.  Nor 
was  it  necessary  for  every  individual  bondholder  to  be 
made  a  party  and  notified.  This  would  be  impractica- 
ble. It  was  the  duty  of  the  court  to  see  to  it  that 
service  was  made  upon  different  beneficiaries  under 
the  trust,  so  as  to  insure  a  full  and  fair  representation 
of  that  interest.  This  was  done.  The  grantor  of  the 
deed  of  trust  was  also  properly  notified.  All  parties 
who,  upon  the  instrument  creating  the  trust,  appeared 
to  be  interested  in  it,  were  before  the  court.  That 
others  holding  subordinate  and  subsequent  liens  were 
not  notified  does  not  invalidate  the  decree.  Their 
interests  were  not  prejudiced.  It  appears  that  all 
parties  interested  acquiesced  fully  in  the  appointment 
of  Cheever  and  Hart,  both  before  and  after  their  con- 
firmation. On  the  hearing,  no  one  objected  to  the  con- 
firmation. This  was  not  by  reason  of  any  fraudulent 
collusion,  but  because  no  one  had  any  objections  to 
make.  The  proof  fails  to  show  any  fraud,  or  that  the 
right  or  interest  of  any  party  was  endangered. 

It  is  claimed  that  this  application  for  confirmation 
should  have  been  presented  in  the  so-called  ''Ellis 
Gray  Loring  suit,"  in  Rutland  county,  in  which  the 
decree  of  1855  was  made.  This  proposition  stands 
mainly  upon  the  assumption  that  the  court  of  chancery 

in  Rutland  county  were,  at  that  time,  through  the 
IV.— 20 
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<le(  lee  of  1855,  actually  administering  this  trust.  In 
point  of  fact  the  court  were  doing  nothing  of  the  kind. 
They  were  not  executing  the  decree.  They  had  not 
caused  the  property  to  be  delivered  to  the  use  of  this 
trust.  The  decree  was  dormant.  Even  if  the  court  of 
chancery  in  Rutland  county  had,  in  fact,  been  admin- 
istering the  decree  of  1855,  so  that  it  was  irregular  to 
make  this  application  elsewhere  than  in  that  case,  it 
would  by  no  means  follow  that  the  decree  of  the  court 
in  Windham  county  would  be  void.  It  was  a  matter 
(confessedly  within  the  general  scope  of  the  jurisdiction 
of  the  latter  court,  and  the  proceeding  was  without 
fraud  and  on  suflBicient  notice.  The  decree  is  therefore 
vaUd,  notwithstanding  the  existence  of  special  reasons, 
growing  out  of  the  peculiar  situation  of  this  particular 
trust,  why  the  petition  should  have  been  heard  else- 
where. Such  objections  are  of  no  force  after  judg- 
ment. This  confirmation,  then,  in  our  view,  settles 
that  Cheever  and  Hart  are  the  legitimate  successors  of 
Hooper  and  Haven,  as  trustees,  vested  with  the  same 
powers,  and  subject  to  the  same  duties. 

Holding  thus  as  to  the  decree,  it  is  needless  to  ex- 
amine whether  by  reason,  either  of  original  regularity 
or  of  subsequent  acquiescence,  the  appointment  was 
valid  without  confirmation. 

IV.    As  to  the  interest  and  currency. 

(1.)  Was  the  stipulation  for  interest  at  seven  per 
cent,  valid? 

The  defendants  insist  that  these  securities  can  draw 
but  six  per  cent,  interest,  although  they  call  for  seven 
per  cent.  Six  per  cent,  is  the  highest  rate  generally 
allowable  under  the  laws  of  either  Vermont  or  Massa- 
chusetts ;  but  by  a  special  statute  of  Vtnmont,  rail- 
way companies  were  suffered  to  issue  securities  bear- 
ing a  rate  not  exceeding  seven  per  cent.  There  was 
no  such  statute  in  Massachusetts.  Whether,  there- 
fore, the  recovery  is  limited  to  six  per  cent,  or  extends 
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to  the  contract  rate  depends  on  whether  the  rights  of 
the  parties  under  this  contract  are  to  be  governed  by 
the  laws  of  Massachusetts  or  by  the  laws  of  Vermont. 
On  the  part  of  the  defen^iants  it  is  veiy  ably  and  forc- 
ibly urged  that  the  fact  that  the  written  contract  was 
dated  or  executed,  and  also  payable  at  Boston,  in 
Massachusetts,  is  not  merely  prima  facie^  but  abso- 
lutely decisive  of  the  lomis  of  the  contract.  Upon  the 
unquestioned  authority  of  many  well-considered  cases, 
the  mere  fact  that  such  securities  are  issued  payable 
in  some  commercial  city  of  another  state  does  not 
necessarily  subject  the  contract  to  the  operation  of  the 
usury  laws  of  that  state.  The  reason  is,  that  the  sit- 
uation of  the  parties  and  of  the  subject-matter  of  the 
contract  may  conclusively  show  that  the  parties  con- 
tracted in  good  faith  with  reference  to  the  law  of  the 
state  where  the  security  was  located,  and  fixed  upon 
some  commercial  center  as  the  place  of  payment, 
merely  for  the  convenience  of  the  holders  of  the  loan, 
who,  in  such  cases,  are  often  widely  scattered  and 
continually  changing.  Upon  the  same  reasoning,  in 
contracts  where  no  place  of  payment  has  been  named, 
the  place  of  the  date  or  execution  of  the  writing  is 
held  to  be  only  prima  facie  evidence  of  the  locus  of 
the  contract.  The  history  and  nature  of  the  transac- 
tion may  show  conclusively  that  the  parties  hit  upon 
the  place  to  execute  the  papers  by  chance,  or  selected 
it  merely  on  account  of  some  passing  convenience; 
while  they,  in  good  faith,  made  the  contract  with 
reference  to  another  state  and  its  laws.  The  same 
reasoning  and  principle  which  require  the  clear  and 
bona  fide  intention  of  the  parties  to  the  contract  to 
'  prevail  over  the  presumption  to  be  derived  from  either 
tlie  place  of  its  date  or  the  place  it  names  for  payment 
suifer  it  also  to  prevail  over  the  presumption  to  be 
derived  from  both.  There  is  no  inflexible  rule  of  law 
which  makes  the  presumption  from  either  or  both  con- 
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elusive.  Usually  the  fact  that  an  instrument  in  writ- 
ing is  executed  at  a  particular  place,  and  also  by  its 
terms  payable  there,  is  very  strong  evidence  that  the 
parties  contracted  with  reference  to  that  place.  The 
mere  fact, 'standing  alone,  that  the  situs  of  the  security 
for  its  fulfillment  is  elsewhere  will  not  overcome  such 
evidence,  though  in  a  more  doubtful  case  that  fact 
would  be  important  to  be  considered  upon  the  ques- 
tion of  the  intent  of  the  parties.  But  there  may  be 
cases  where  it  will  be  apparent  and  certain  that  the 
contract  is  made,  and  in  the  utmost  good  faith,  with 
reference  to  the  law  of  the  place  where  one  of  the 
parties  has  his  domicile  and  the  property  its  situs^  and 
not  with  reference  to  the  law  of  the  place  where  the 
contract  is  signed  or  dated  and  payable.  In  the 
case  before  us,  it  is  not  only  true  that  the  parties 
understood  that  the  value  of  the  loan  consisted  in  its 

m 

Vermont  security,  which  could  only  be  eflfectnally 
pursued  in  Vermont,  where  the  corporation  and  the 
property  were  located,  but  it  is  also  true  that  the 
entire  contract,  as  well  that  part  relating  to  the  prin- 
cipal and  the  security  as  that  part  relating  to  the 
interest,  depended  for  its  life  and  authority  solely 
upon  the  statutes  of  Vermont.  Whether  these  facts 
and  the  surrounding  circumstances  would  be  sufficient 
of  themselves  to  show  this  to  be  a  Vermont  transaction 
we  need  not  say,  for  in  this  case  we  are  not  left  to 
inference.  An  examination  of  the  written  contract 
itself  and  its  references  puts  it  beyond  question  that 
it  was  made  with  reference  to  the  laws  of  Vermont, 
and  those  laws  were,  so  far  as  material  to  this  ques- 
tion, a  part  of  the  contract.  Each  note  or  obligation 
included  in  the  loan  refers  to  the  deed  by  which  it  is 
secured,  which  deed,  upon  its  face,  professes  to  rest 
upon  the  vote  of  the  corporation,  passed  at  their  meet* 
ing  held  in  Vermont,  February  6,  1861,  pursuant  to  a 
call,  recited  in  the  record,  to  meet  and  "determine 
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whether  they  will  authorize  the  issue  of  bonds  agree- 
ably to  the  provisions  of  an  act  of  the  legislature  of 
Vermont,  approved  November  9,  1850."  This  act, 
among  other  things,  provides  that  railway  corporations 
may  issue  their  ' '  notes  or  bonds ' '  "  bearing  such  a  rate 
of  interest,  not  exceeding  seven  per  cent.,  and  secured 
in  such  a  manner  as  they  may  deem  expedient."  It 
follovsrs  inevitably,  therefore,  that  the  contract  was 
made,  not  only  with  a  general  reference  to  Vermont 
law,  but,  beyond  that,  with  a  specific  and  declared 
reference  to  this  particular  statute,  authorizing  a  con- 
tract for  interest  at  seven  per  cent.  Vt  Oomp.  Stat 
194,  §  13. 

(2.)  Is  more  than  six  per  cent  reconer  able  for  the 
period  since  the  maturity  of  the  deht  t 

These  obligations  matured  in  1863.  It  is  urged 
that  since  the  maturity  of  the  debt  interest  is  allowable 
as  damages  only,  and  therefore  at  the  usual  rate,  and 
not  the  contract  rate.  What  were  the  damages  t  The 
actual  direct  damage  was  the  value  of  the  use  of  the 
money.  The  parties  agree  in  their  contract  that  seven 
per  cent,  is  that  value  for  the  time*  therein  named, 
and  at  maturity  the  debtor  refuses  to  return  the 
money.  Being  thus  in  fault,  he  is  in  no  position  to 
claim  the  rate  should  be  varied  in  his  favor.  While 
he  retained  the  money  according  to  the  contract,  he 
was  bound  to  pay  seven  per  cent.  While  he  retained 
it  contrary  to  the  contract,  he  is  bound  to  pay  no  less. 
By  retaining  it  without  the  assent  of  the  creditor,  he 
indicates  his  satisfaction  with  at  least  as  high  a  rate 
as  he  stipulated  to  pay.  The  party  not  in  fault 
might,  perhaps,  after  maturity,  insist  upon  the  usual 
legal  rate,  if  that  were  more  favorable  to  him  than  the 
contract  rate.  The  creditor  might,  perhaps,  urge  in 
such  cases  that  he  agreed  to  less  than  the  usual  rate 
for  but  a  limited  period,  and  if  the  debtor  refused  to 
pay  at  the  end  of  that  period,  the  money  should  draw 
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the  usual  rate  for  the  time  it  is  retained  in  violation  of 
the  contract.  However  this  may  be,  there  would  be 
neither  equity  nor  reason  in  lessening  a  lawful  contract 
rate  in  favor  of  the  party  who  is  retaining  the  money 
without  right.  The  same  principle  which  we  apply  in 
this  case  is  applied  every  day  to  notes  which  vary 
from  the  usual  course  by  a  stipulation  to  pay  the 
interest  annually.  In  judgments  upon  such  notes, 
annual  interest  is  uniformly  computed,  as  well  for  the 
period  after  maturity,  as  for  the  period  before.  In 
other  words,  the  contract  is,  in  such  cases,  allowed 
to  control  the  mode  of  computing  interest  as  dam- 
ages. 

(3.)  Is  interest  recoverable  upon  the  coupons ^  and 
if  soj  at  what  rate  f 

The  contract  calls  for  interest  at  the  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually.  The 
attachment  of  interest  warrants  or  coupons  in  no  mate- 
rial respects  aflfects  the  extent  of  the  obligation. 
They  may  have  some  significance,  as  throwing  upon 
the  holder  the  necessity  of  presenting  them  or  account- 
ing for  their  non-presentation,  as  was  done  in  this 
case,  before  he  can  enforce  the  payment  of  his  intei-est. 
These  coupons  are  simply  convenien  'vouchers  to  bt» 
presented  by  the  creditor,  and  passed  co  the  d(*l)tor  on 
payment  of  the  interest  called  for  by  the  contract. 
Precisely  the  same  amount  of  interest,  at  precisely 
the  same  day,  would  have  been  due  if  there  had  been 
no  coupons.  The  right,  therefore,  to  interest  on  the 
sums  represented  by  the  coupons  stands  upon  the 
same  ground  as  the  right  to  interest-  upon  interest  in 
ordinary  contracts  to  pay  interest  annually  or  semi- 
annually. The  borrower  did  not  agree  to  pay  any 
interest  upon  interest,  but  he  did  agree  to  pay  his 
interest  as  due.  Not  paying  it,  he  is  bound,  as  in  the 
breach  of  ordinary  money  obligations,  to  pay  as  dam- 
ages simple  interes*^  on  the  sums  he  should  have  paid 
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at  the  end  of  each  half  year,  and  there  being  no  stipu- 
lation between  the  parties  as  to  this  interest,  it  will  be 
computed  at  the  rate  of  six  per  cent. 

The  result  of  our  conclusions  upon  the  subject  of 
interest  is,  that  the  interest  upon  the  securities  in 
question  should  be  computed  at  the  contract  rate  until 
paid  ;  that  is,  at  the  rate  of  seven  per  cent,  per  annum, 
payable  semi-annually,  the  sums,  whether  expressed 
in  coupons  or  not,  due  at  the  end  of  each  half  year  as 
interest  on  the  principal  sum,  being  allowed  simple 
interest  at  six  per  cent,  from  the  time  they  are  thus 
seveiully  due  until  they  are  paid. 

(4. )    As  to  payment  in  gold. 

In  this  connection  we  may  refer  to  the  point  made 
by  the  orators,  that  they  are  entitled  to  payment  of 
these  bonds  in  gold.  We  do  not  propose  to  enter  into 
a  discussion  of  the  constitutionality  of  the  so-called 
legal  tender  act.  It  has  uniformly  been  treated  as 
constitutional  by  this  court.  We  see  no  occasion 
to  depart  from  the  established  course  of  our  deci- 
sions in  this  respect.  No  decree  for  payment  in  gold 
wiU  be  made.  Carpenter  v.  Northfield  Bank,  39 
Vt.  46. 

V.  As  to  tTie petition  qf  Jacob  Edwards  and  others^ 
and  as  to  the  cross  hill. 

It  appears  by  the  proofs,  under  the  petition  of 
Jacob  Edwards  and  others,  that  before  the  principal 
f'ase  was  heard,  but  after  the  testimony  was  closed 
and  it  was  ripe  for  hearing,  the  second  mortgage  bond- 
holders organized  themselves  into  a  corporation,  called 
the  Rutland  Railroad  Company,  under  an  act  of  incor- 
poration, approved  March  28,  1867.  The  second 
mortgage  before  that  time  had  in  effect  absorbed  the 
title  of  the  old  corporation,  and  extinguished  the  third 
mortgage  so  as  practically  to  own  the  whole  road, 
subject  only  to  the  interest  secured  by  the  first  deed 
of  truHt  and  mortgage.    To  extinguish  this  lien  so  far 
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as  possible,  the  new  corporation,  as  authorized  to  do, 
issued  preferred  seven  per  cent,  stock,  which  they 
offered  to  any  first  mortgage  bondholders  who  would 
accept  it  in  exchange  for  their  bonds.  Very  many 
immediately  accepted  the  proposition.  Others  from 
time  to  time  afterwards  followed  the  example,  until 
finally  a  majority  of  the  first  mortgage  bonds  were 
exchanged  for  preferred  stock  in  the  new  company. 
The  preferred  stockholders,  Jacob  Edwards  and  others, 
by  leave  of  court,  file  their  petition  in  this  cause,  and 
prove  the  facts  above  stated,  and  pray  that  their  inter- 
ests may  not  be  prejudiced  by  any  decree  made  in 
this  cause.  They  claim  that  if  the  first  mortgage 
interest  is  entitled  to  prevail  in  this  suit,  the  posses- 
sion of  the  road  should  by  decree  be  transferred,  not 
to  the  trustees,  Cheever  and  Hart,  but  to  the  new  cor- 
poration, the  Rutland  Railroad  Company,  who,  it  is 
urged,  are  the  proper  trustees,  both  by  legislative 
appointment  and  by  the  choice  of  a  majority  of  the 
first  mortgage  interest ;  and  that  the  road  can  not  be 
transferred  to  other  hands  consistently,  either  with  the 
public  good  or  the  just  rights  of  the  parties.  Pre- 
cisely the  same  claim  is  preferred  on  the  part  of  the 
defendants  by  the  second  mortgage  interest,  who  are 
now  the  holders  of  the  common  stock  in  the  new  cor- 
poration. The  Rutland  Railroad  Company  is  not 
nominally  before  us  as  a  party  to  claim  possession ; 
but  its  constituent  elements,  the  preferred  stockhold- 
ers, and  the  common  stockholders,  who  together  make 
the  corporation,  are  before  us,  and  their  united  request 
is  not  less  forcible  than  would  be  a  demand  by  the 
corporation  in  its  own  name.  In  respect  to  this  mat- 
ter of  possession,  two  prominent  questions  arise  in  this 
connection,  one  as  to  the  effect  of  the  act  of  March  28, 
1867,  and  the  other  as  to  the  effect  of  the  large  ex- 
change of  bonds  for  preferred  stock ;  and  these  two 
questions  are  quite  independent  of  each  other. 
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(1.)  Does  the  act  confer  upon  the  secand  mortgage 
hondholders^  whom  it  incorporates^  the  right  to  the 
possession  of  the  road  as  against  the  trustees  under 
the  first  deed? 

The  titistees  of  the  first  deed  are,  it  should  b© 
remembered,  by  the  express  terms  of  their  deed  from 
the  corporation,  clothed  with  authority,  upon  condi- 
tions which  happened  in  1854,  to  enter  upon  and  man- 
age the  road  for  the  benefit  of  their  trust.  If  the 
decree  of  1865  is  to  be  regarded  as  a  merger  of  the 
rights  of  the  first  mortgage — ^and  if  so,  it  must  be  also 
a  merger  of  the  rights  of  the  second  mortgage — ^then  in 
the  words  of  that  decree  ' '  the  trustees  under  said  first 
deed  are  authorized  and  empowered  to  enter  upon  and 
take  possession  of  all  the  property  to  be  held  and 
administered  upon  by  the  trustees  under  said  deed 
according  to  the  terms  and  conditions  contained  in 
said  first  deed  and  under  the  order  and  direction  of 
this  court,  unless  the  obligations  secured  by  said  first 
deed  shall  be  paid  and  satisfied."  By  this  deci^ee,  the 
trustees  do  not  lose  the  benefit  of  any  of  "the  terms 
and  conditions  of  their  deed."  So  that,  whether  stand- 
ing upon  the  deed  or  the  decree,  the  trustees  of  the 
first  deed  were,  after  1863,  lawfully  entitled  to  the 
possession  of  the  road.  The  second  bondholders,  by 
their  deeds,  which  were  all  subsequent  to  the  first 
mortgage,  acquired  only  what  title  was  left  in  the 
original  corporation  after  their  deed  to  the  first 
trustees.  They  stood,  in  respect  to  the  mortgaged 
property,  in  the  shoes  of  the  original  corporation,  and 
were  subject  to  the  same  liability  to  be  ousted  from  its 
possession.  It  is  now  claimed  that  they  have  been 
relieved  from  this  liability  by  an  act  of  the  legislature. 
Would  such  an  act  be  constitutional  ?  If  it  was  enti- 
tled "An  act  to  excuse  and  relieve  the  second  mort- 
gage bondholders  of  the  Rutland  &  Burlington  Rail- 
road Company  from  their  liability  to  yield  the  posses- 
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sion  of  the  road  to  the  trustees  of  the  first  mortgage," 
and  if  it  proceeded  in  terms  to  enact  that  the  fij-st 
trustees  should  not  assert  the  rights  of  possession 
secured  to  them  by  deed,  its  unconstitutionality  would 
be  obvious.     It  is  true  that  this  right  to  the  possession 
is  in  the  nature  of  a  remedy,  being  only  a  mode  by 
which  the  creditor  might  bring  about  the  payment  of  his 
debt.     But  such  a  remedy,  appointed  by  the  contract 
and  involving  not  mer^  matters  of  procedure  in  court, 
but  the  use  and  appropriation  of  property,  becomes  a 
matter  of  substantial  right.     Subsequent  legislation 
can  not  impair  it  or  force  upon  the  parties  a  substitute 
for  it.   Nor  would  the  case  be  altered  by  a  provision  that 
the  second  mortgage  bondholders,  incorporated  as  the 
Rutland  Railroad  Company,,  should  hold  the  possession 
as  the  trustees  of  the  first  mortgage.    The  contract  pro- 
vides that  the  creditors  may  remove  the  debtors  from 
possession,  and  take  it  themselves.     The  legislature 
can  not  nullify  this  stipulation,  and  secure  to  the 
debtors  the  possession,  by  the  simple  device  of  first 
incorporating  them  and  then  appointing  the  incorpor- 
ated debtors  the  trustees  of  the  creditors.     Besides 
other  objections  to  which  such  a  scheme  would  be 
open,  it  would  involve  an  utter  disregard  of  the  con- 
tract mode  of  selecting  tlxe  trustees.     Already  it  has 
been  held  by  this  court,  in  Fletcher  v.  Rutland,  &c. 
R.  R.  Co.,  39  Yt  633,  with  reference  to  tliis  very  deed, 
that  the  legislature  could  not  by  statute  authorize  a 
majority  of  the  bondholders  to  remove  the  trustees. 
Still  less  could    the    legislature    themselves    remove 
them.     The  mode  of  appointing  the  trustees  agreed 
upon  in  the  deed  is  a  substantial  part  of  the  conti-act, 
and  can  not  be  impaired  by  legislation. 

Nor  is  this  matter  affected  by.  the  constitutional 
right  and  duty  of  the  legislature  to  compel  railways  to 
be  operated  with  a  proper  regard  to  the  public  con 
venience.     This  is  not  to  be  effected  by  a  legislative 
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choice  of  managers,  followed  by  vesting  them  with  the 
possession  of  the  roads  against  the  contract  rights  of 
others  not  in  fault.  Nor.  is  this  matter  of  the  admin- 
istration of  a  railroad  so  immaterial  a  matter  that  a 
contract  relating  to  it,  as  a  mode  of  securing  a  debt, 
may  be  impaired  with  impunity.  On  the  contrary,  it 
is  an  undisguisable  fact  that,  practically,  matters  of 
administration  are  of  the  very  essence  of  a  contract 
for  security  upon  a  railroad.  Without  this  stipula- 
tion in  the  orators'  deed,  giving  the  creditors,  if  the 
<lebtors  failed,  the  right  of  possession  to  work  out 
their  pay,  through  their  own  trustees,  very  likely  not 
a  dollar  of  the  loan  could  have  been  negotiated.  In 
short,  we  think  that  the  act  of  March  28,  1867,  if  its 
true  meaning  was  such  as  these  petitioners  claim, 
would  be  clearly  unconstitutional.  But  the  act  is 
reasonably  susceptible  of  another  interpretation,  and 
the  rule  is  in  such  cases  to  give  the  law  the  construc- 
tion which  will  be  consistent  with  the  constitution. 
As  a  matter  of  construction,  we  interpret  the  act  as 
conferring  upon  the  new  corporation  only  such  rights 
of  possession  as  shall  not  be  in  conflict  with  the  out- 
standing rights  of  others. 

(2.)  1$  the  right  of  th^  first  trustees  to  the  posses- 
sion affected  by  the  exchange  of  a  majority  qf  the 
first  hondsfor  preferred  stock  f 

A  majority  of  the  bondholder  interest,  as  we  have 
seen,  have  no  authority  to  remove  the  legitimate 
trustees ;  a  majority  are  equally  unable  to  waive  any 
of  the  rights  vested  in  the  trustees  by  deed.  These 
rights  are  for  the  security  of  the  whole  debt,  not 
merely  a  majority  of  it.  Even  while  they  were  bond- 
holders, the  majority  interest  could  not,  so  as  to  affect 
the  minority,  waive  the  right  of  the  trustees  to  enter 
upon  and  manage  the  property.  Still  less  can  they 
now,  since  they  have  ceased  to  be  bondholders,  or  to 
be  entitled   to  a  vote  or  voice  as  such,  their  bonds 
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being  paid.  This  would  be  so,  even  if  they  had  been 
paid  in  cash.  More  manifestly  is  it  so,  when  we  con- 
sider that  they  were  paid  in  stock,  and  thereby  they 
not  only  ceased  to  be  in  interest  with  the  creditors, 
but  actually  united  their  interest  with  the  debtors. 
They  are  on  no  better  ground  than  the  defendants  to 
object  to  the  enforcement  of  the  trust  according  to  it« 
terms,  so  far  as  possession  is  concerned.  The  argu- 
ment sought  to  be  drawn  from  the  fact  that  the 
security  is  ample  is  not  warranted.  The  right  of  the 
unpaid  bondholders  to  possession  through  their  own 
trustee  is  neither  strengthened  nor  weakened  by  the 
adequacy  of  the  security.  It  depends  solely  upon  the 
continuance  of  the  default  of  payment. 

We  see  no  ground  upon  which  these  petitioners 
can  object  to  a  decree,  according  to  the  deed,  as  to 
possession. 

(3.)    As  to  interest  upon  comerted  bonds. 

There  is  another  matter  in  respect  to  which  the 
parties  who  have  exchanged  first  bonds  for  preferred 
stock  will,  perhaps,  at  a  proper  time,  be  entitled  to 
especial  protection.  They  have  not  prejudiced  the 
other  first  bondholders.  They  will  probably  be  enti 
tied  to  the  same  relief  as  the  unpaid  bondholders,  so 
far  as  they  can  have  it  consistently  with  their  contract 
with  the  Rutland  Railroad  Company,  that  is,  consist- 
ently with  the  terms  of  their  conversion  of  bonds  into 
stock.  It  would  seem  that  by  their  contract  in  ex- 
changing their  bonds,  they  still  retain,  under  the  name 
of  dividends,  the  right  to  interest.  Whenever  any 
funds  shall  be  in  the  hands  of  the  first  trustees,  for 
payment  upon  the  first  bonds,  it  will  be  competent  for 
the  court  of  chancery,  upon  a  proper  petition  and 
with  the  proper  parties  before  the  court,  to  make  such* 
orders  as  to  the  distribution  of  said  funds  as  will  pro- 
tect any  equitable  rights  the  petitioners  may  prove  to 
have.    The  case  is  not  so  presented  as  to  require,  or 
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perhaps,  even  to  jusfcily,  any  order  at  this  time  in  this 
respect. 

We  think  no  costs  should  be  allowed  either  party 
by  reason  of  this  petition  of  Edwards  and  others,  or 
the  proceedings  nnder  it. 

(4.)    As  to  the  cross  hill. 

Upon  this  subject  we  need  only  say  that  we  find  no 
facts  proved  which  give  the  second  trustees  any  addi- 
tional rights  to  possession  on  account  of  the  transac- 
tions relative  to  the  Vermont  Valley  road.  It  is  only 
with  reference  to  this  matter  of  possession  that  we  un- 
derstand the  cross  bill  to  be  presented.  It  is  not  claimed 
by  either  party,  but  that  the  lease  of  this  connect- 
ing road  is  advantageous  and  important,  and  will  pass 
to  the  first  trustees  if  they  take  possession  of  the  Rut- 
land &  Burlington  road ;  and  in  that  case,  indepen- 
dently of  the  cross  biU,  the  second  trustees  would  be 
entitled  to  indemnity  from  personal  liability  on  ac- 
count of  the  lease.  We  see  no  occasion  for  any  special 
relief  under  the  cross  bUl,  and  the  same  is  dismissed 
with  costs. 

VI-     As  to  the  decree  of  1866. 

Entirely  independent  of  the  decree  of  1855,  the  ora- 
tors have  now  made  out  a  case  which  entitles  them  to 
the  same  relief  meant  to  be  secured  by  that  decree. 
The  case  might  be  disposed  of  without  further  refer- 
ence to  that  suit ;  but  we  think  it  proper  to  consider 
the  relation  of  these  parties  to  that  decree,  because  it 
possibly  might,  in  one  view  of  the  case,  somewhat 
affect  the  equitable  right  of  the  second  interest  to  a 
delay  for  the  purpose  of  an  accounting  before  a  trans- 
fer of  possession.  It  is  unnecessary  to  say  whether 
we  should  have  been  governed  by  that  decree  as  a  con  - 
elusive  adjudication  upon  all  the  interests  involved,  if 
the  decree  had  been  inequitable  in  its  provisions,  or 
had  disregarded  the  just  rights  of  any  of  the  parties. 
So  far  from  this  being  the  case,  it  carefully  and  fairly 
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protects  all.  It  was  founded  upon  an  agreement ;  but 
by  that  agreement  the  second  mortgage  interest  waived 
none  of  their  rights.  Its  terms  were  settled  by  a  long, 
thorough,  and  open  canvass  of  the  questions  involved, 
in  which  participated  the  leading  representatives  of 
(»very  interest  affected.  The  agreement  was  honoi-able 
and  just  to  all,  and  without  the  least  taint  of  collusion 
or  fraud.  It  was  sanctioned  first  by  the  court  of 
chancery,  ajid  next  by  years  of  recognition  and 
observance  by  both  the  first  and  second  mortgage 
interests. 

For  years  the  second  mortgage  trustees  held  un- 
molested possession  of  the  road,  publishing  to  their 
cestuis  que  trusty  to  the  first  mortgage  bondholders, 
and  to  the  world  that  they  were  holding  it  by  virtue 
of  the  decree  of  1856.  In  recognition  of  that  decree, 
they  made  annual  statements  of  their  accounts  for 
seven  years  to  the  court  of  chancery ;  and  these 
accounts  were  settled  by  the  court  of  chancery,  upon 
notice  published  in  designated  newspapers  in  Massa- 
chusetts and  Vermont.  During  nearly  this  entire 
time,  the  first  mortgage  interest  were  entitled  to  the 
possession  and  control  of  the  road  but  for  the  decree 
of  1855.  Under  that  decree,  they  were  not  entitled  to 
it  until  1863.  While  the  decree  operated  to  keep  the 
second  trustees  in  possession,  they  recognized  its 
validity,  and  thereby  induced'  the  first  mortgage 
interest  to  forbear  the  institution  of  proceedings  to 
enforce  their  right  to  possession.  The  second  mort- 
gage trustees  in  their  printed  report  for  the  year  1856 
use  the  following  language:  "The  court  of  chancery 
in  Vermont,  upon  a  bill  duly  filed  by  the  trustees 
under  the  first,  second,  and  third  deeds  of  trust  and 
mortgage,  for  the  purpose  of  settling  the  respective 
rights  of  the  different  classes  of  bondholders,  the  pos- 
session of  the  road  and  personal  property,  and  the 
powers  and  duties  of  the  trustees  operating  the  road« 
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ordered  and  decreed,"  &c.  .  .  .  "The  trustees 
have  deemed  it  tlieir  duty  to  act  in  strict  obedience 
to  that  decree."  This  remarkably  accurate  statement 
of  the  purpose  and  scope  of  that  decree,  and  of  the 
recognition  of  their  duty  of  obedience  to  it  by  the 
second  trustees  in  their  printed  report,  was,  of  course, 
soen  and  understood  by  the  different  classes  of  bond- 
holders, and  it  was  repudiated  by  none  until  1863, 
when  the  second  interest  had  no  longer  anything  to 
gain  by  the  decree.  The  trustees  of  the  second  mort- 
gage in  their  printed  report  of  1859  justify  their  ex- 
penditure of  a  considerable  sum  of  money  in  the  fol- 
lowing language :  "To  keep  the  rolling  stock  in  con- 
stant supply,  as  by  the  decree  in  chancery  we  are 
required  to  do,  there  have  been  rebuilt  the  past  year 
forty- two  box  and  cattle  cars,''  &c.  It  also  appears 
that  the  second  trustees  altered  the  time  of  rendering 
their  annual  accounts,  which  they  state  in  their 
printed  report  was  done  to  conform  to  the  decree. 

In  1856  the  second  trustees  returned  their  account 
under  oath  to  the  court  of  chancery,  headed  as  follows : 

"To  the  honorable  chancellor  of  the  first  judicial 
circuit  of  the  state  of  Vermont, — Samuel  Henahaw  of 
Brookline,  and  Thomas  Thatcher  of  Roxbury,  both  in 
the  commonwealth  of  Massachusetts,  trustees  under 
the  second  deed  of  trust  and  mortgage  of  the  Rutland 
&  Burlington  Railroad;  operating  the  same  under  a 
decree  of  this  honorable  court,  made  and  *Mirolled  on 
October  3,  1865,  in  pursuance  of  said  decree  come  and 
in  court  file  this  their  statement  and  account  of  the 
acts  and  doings  in  relation  to  said  trust  property,  and 
the  business  done  thereon,  and  of  the  receipts  there- 
from, and  payments  made  on  account  thereof,  from 
May  31,  1865,  to  August  31,  1866,  inclusive,  which  is 
as  follows,"  &c. 

In  1867  and  1858  accounts  headed  in  precisely  the 
same  language  were  filed  in  the  case.    In  1859,  1860, 
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1861,  and  1862  similar  accounts  were  filed  in  the  case, 
but  without  the  formal  heading.  All  these  accounts  were 
referred  and  settled  by  the  court  of  chancery,  upon  full 
notice  to  the  various  interests  affected.  Before  the 
March  term  of  1863,  both  the  second  trustees,  Henshaw 
and  Thatcher,  deceased,  and  their  death  was  suggest^ 
upon  the  docket  in  the  said  case.  Up  to  this  time 
every  act  of  the  second  mortgage  trustees  was  in  open 
recognition  of  the  validity  of  said  decree,  and  of  the 
right  of  the  first  trustees  to  possession  under  it,  unless 
payment  was  made  on  or  before  February  1,  1863.  It 
does  not  appear  in  evidence  that  the  second  bond- 
holders disapproved  of  the  course  of  conduct  which 
was  pursued  by  their  trustees ;  nor  was  it  prejudicial 
to  them.  On  the  con  trary,  it  was  advantageous ; 
because  it  preserved  to  them  the  unmolested  posses- 
sion of  the  road  from  1865  to  1863.  Having  stood  by 
and  quietly  suffered  th6ir  trustees  to  induce  the  first 
trustees  to  forbear  the  prosecution  of  their  rights  for 
years,  in  reliance  upon  this  decree,  they  are  now  equit- 
ably estopped  from  repudiating  it.  One  party  having 
availed  themselves  of  the  benefits  of  the  decree,  tht* 
other  is  now  entitled  to  insist  upon  its  entire  enforce- 
ment. If  the  original  institution  of  the  suit  and  the 
agreement  upon  which  it  was  founded  were  unauthor- 
ized, the  acts  of  the  parties,  who  then  professed  to 
represent  the  various  interests  •  affected,  have  been  in 
the  fullest  manner  ratified  and  approved.  The  decree 
having  been  thus  ratified  and  acted  upon,  and  havinir 
been  originally  entirely  just  in  its  terms,  it  should  not 
be  set  aside. 

In  saying  this,  we  do  not  wish  to  indicate  an  opinion 
that  the  agreement  upon  which  the  decree  of  1855 
was  founded  was,  even  at  the  outset,  invalid,  or  that  it 
needed  subsequent  ratification.  The  trustees  of  the 
several  classes  of  bondholders  were  the  legal  and  duly 
constituted  agents  of  their  cestuis  que  trusty  invested 
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with  ample  authority  to  make  such  contracts  as  were 
necessary  for  the  preservation  and  protection  of  their 
respective  trust  estates.  Whether  this  was  such  a 
contract  or  not  is  unimportant  definitely  to  decide. 

The  fact  that  these  trustees  were  also  interested  in 
the  first  mortgage  loses  its  significance  when  it  clearly 
appears,  as  it  does  here,  that  their  action  was  not  only 
in  good  faith  towards  the  second  interest,  but  also 
advantageous  to  that  interest,  and  approved  by  the 
great  body  of  that  interest  both  before  and  after  the 
agreement  was  made. 

In  this  suit,  a  decree  will  be  made  substantially 
in  conformity  to  and  in  execution  of  the  decree  of 
1866,  and  in  recognition  of  its  validity,  but  changed 
in  terms  so  far  as  the  facts  now  before  the  court  may 
require. 

We  will  add  here,  that  the  orators  will  recover 
their  taxable  costs  of  this  suit,  and  will  recover  the 
same  against  the  defendants  who  legally  represent 
the  second  mortgage  interest,  namely,  Birchard  and 
Page. 

Whether  this  and  the  other  expenses  on  either  or 
both  sides,  incurred  in  conducting  this  litigation,  are 
in  whole  or  in  any  part  chargeable  against  the  trust 
property,  opens  a  field  of  inquiry  which  will  more  ap- 
propriately arise  in  some  other  proceeding.  We  leave 
all  questions  on  this  matter  undisposed  of. 

Nor  do  we  see  any  occasion  in  this  case  to  review 
the  action  of  the  court  of  chancery  as  to  the  alleged 
contempt  charged  against  certain  of  these  defendants. 

VII.     As  to  a  delay  for  an  accounting. 

It  is  urged  that  in  any  event  the  defendants  are  en- 
titled to  retain  possession  until  an  account  can  be 
taken,  and  the  sum  due  in  equity  judicially  settled, 
and  even  beyond  that  time  untU  the  expiration  of 
a  day  of  redemption,  to  be  hereafter   fixed  by  the 

court. 

IV.— 21 
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We  need,  not  repeat  in  this  connection  what  was 
said  under  the  head  of  the  petition  of  Jacob  Edwards 
and  others,  *as  to  the  effect  of  the  act  of  March,  1867, 
and  the  large  exchange  under  it  of  first  bonds  for  pre- 
ferred stock,  further  than  to  say,  that  we  hold  that 
they  do  not  affect  the  rights  or  remedies  of  such  first 
bondholders  as  have  not  chosen  to  accept  stock  for 
their  bonds. 

Whether  the  defendants  are  entitled  to  this  delay 
must  depend  on  the  decree  of  1865,  and  the  deed.  We 
will  examine  the  question  first  with  reference  to  the 
decree,  and  then  with  reference  to  the  deed. 

(1.)  By  the  terms  of  the  decree  of  1855,  it  is  ex- 
pressly provided  that  the  possession  of  the  road  should 
pass  to  the  "first  trustees  "  on  February  1,  1868,  "un- 
less the  obligations  secured  by  said  first  deed  shall  be 
paid  and  satisfied."  It  being  conceded  that  the  first 
bonds  have  not  been  paid,  it  follows  that  the  "first 
trustees"  were  entitled  to  possession  without  delay 
for  an  accounting  on  the  said  February  1,  1868,  and 
have  been  ever  since.  Whatever  accounting  was  neces- 
sary on  the  part  of  the  "  second  trustees"  should  have 
been  made  annually  in  the  court  of  chancery.  This, 
as  we  have  seen,  was  done  until  1863.  Since  then  it 
has  been  neglected  by  the  "second  trustees."  It  has 
been  suggested,  that  the  provision  in  the  decree  that 
' '  the  trustees  under  said  mortgage  deed  shall  at  all 
times  have  a  lien  upon  the  entire  property,  both  real 
and  personal,"  to  indemnify  them  from  liabilities  in- 
curred in  the  management  of  their  trust,  authorizes 
them  to  retain  possession  until  their  accounts  are  set- 
tled. It  is  but  just  to  say  that  this  point  was  not 
claimed  by  counsel.  It  seems  to  us  entirely  ground- 
less, because  it  assumes  that  a  lien  can  not  exist  unac- 
companied by  possession.  Still  farther,  we  can  not  be 
unmindful  of  the  fact  that  the  "  second  trustees"  have 
repeatedly  asked  of  the  court  a  modification  of  the 
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injunction  to  enable  them  to  pay  large  sums  of  money 
as  dividends.  We  can  not  doubt  that  there  are  suflS- 
cient  funds  in  their  hands  to  indemnify  them  from 
personal  liability,  and  they  do  not  state  the  contrary. 
The  whole  decree,  taken  together,  clearly  indicates  a 
purpose  to  pass  the  road  on  default  to  the  first  mort- 
gagees without  delay.  An  accruing  of  personal  liabil- 
ity in  the  management  of  the  road,  is  necessarily  con- 
tinuous while  the  road  is  operated.  If  the  interpreta- 
tion suggested  was  correct,  it  would  be  necessary  to 
discontinue  the  operation  of  the  road,  or  the  right  of 
possession  in  the  second  mortgagees  would  be  per- 
petual. We  think  that  the  defendants  are  not  entitled, 
under  the  decree  of  1865,  to  hold  possession  until  an 
accounting  can  be  had. 

(2.)  The  same  result  would  be  reached,  independ- 
ently of  the  decree  of  1855,  under  the  fourth  clause  of 
the  deed  of  trust.  This  deed  is  a  mortgage,  and  some- 
thing beyond  a  mortgage,  by  virtue  of  the  cumulative 
remedies  secured  by  the  deed  of  trust.  Under  it,  the 
grantees  might  bring  a  bill  for  a  strict  foreclosure. 
The  deed  also  provides  for  a  sale  of  the  property, 
upon  certain  terms  and  conditions,  and  finally  it  pro- 
vides that  the  orators  may  pursue  their  security  by 
entering  upon,  managing,  and  controlling  the  road, 
until  paid  from  its  earnings  or  otherwise.  This  last 
remedy  is  secured  by  the  fourth  clause,  and  is  the 
remedy  which  the  orators  are  at  present  seeking  to 
enforce  in  this  case.  These  several  remedies  are  cumu- 
lative and  not  alternative.  A  decree  enforcing  the 
fourth  clause  will  not  prejudice  the  right  of  the  orators 
to  relief  under  either  of  the  other  modes  of  remedy 
secured  by  the  deed,  if  such  relief  shall  subsequently 
prove  necessary  for  the  effectual  protection  of  their 
interest.  Indeed,  the  orators  might  have  pursued 
their  remedies  under  the  fourth  clause  and  by  fore- 
closure, simultaneously ;   bpt  in  this  case  the  orators 
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express  their  present  satisfaction  with  the  special 
relief  secured  them  by  the  decree  of  1855  under  said 
fourth  trust.  If  this  was  the  only  remedy  provided, 
the  deed  would  resemble  what  is  denominated  a 
''  Welsh  mortgage,"  or  mvum  vadium,  4  Kent^  137 ; 
Redfield  on  Railways^  493.  "Under  such  a  deed," 
says  Judge  Redfield,  "  the  more  appropriate  course 
will  be  the  appointment  of  a  receiver,  or  transferring 
the  road  into  the  power  and  control  of  the  trustees, 
for  the  benefit  of  the  bondholders,  subject  to  account- 
ability before  the  courts  of  equity."  A  deed  contain- 
ing precisely  such  provisions  as  this  was  held  in 
Massachusetts  not  to  be  limited  to  the  specific  reme- 
dies provided  for  in  the  deed,  but  to  give  beyond  them 
the  right  to  a  strict  foreclosure.  The  bill  in  that  case 
prayed  for  a  specific  decree  of  foreclosure,  ^^  well  as 
for  general  relief.  Upon  the  facts,  the  court  say: 
"  We  can  see  no  reason  why  the  plaintiff  ought  not  to 
be  put  in  immediate  possession  of  the  mortgaged 
property,  in  order  that  the  purpose  for  which  the 
conveyance  was  made  may  be  accomplished,  and  the 
trust  created  by  it  properly  executed.  The  defend- 
ants have  neglected  and  still  neglect  to  pay  the 
interest  which  has  accrued  upon  a  large  proportion 
of  the  bonds,  which  were  duly  issued  and  are  held  by 
the  creditors  of  tlie  coi-poration.  These  bondholders 
are  entitled  to  demand  the  monej^  which  has  become 
due,  and  it  is  the  duty  of  the  trustees  to  make  use  of 
the  discretionary  power  which'  was  conferred  upon 
them,  for  the  express  purpose  of  insuring  the  pay- 
ments to  which  the  creditors  should  severally  become 
entitled.  To  that  end  possession  of  the  mortgaged 
property  is  indispensable."  The  court  add  in  that 
case:  "A  decree  must,  therefore,  be  entered  in  behalf 
of  the  plaintiflfs,  entitling  them  to  have  immediate 
possession  of  all  the  mortgaged  property."  Shaw  v, 
Norfolk  R.  R.  Co.,  5  Gray  (Mass.)  170. 
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The  same  facts  exist  in  the  case  before  us  which 
induced  the  court,  in  the  case  we  have  cited,  to  grant 
a  decree  for  immediate  possession.  Even  in  the  case 
of  a  strict  foreclosure,  the  court  should  not  grant  a 
delay  for  the  purpose  of  taking  an  account,  unless  a 
delay  is  necessary.  But  there  is  by  no  means  the 
same  occasion  or  equitable  reason  for  delay  in  this 
proceeding  which  exists  in  a  proceeding  for  a  strict 
foreclosure.  There,  the  absolute  title  of  the  property 
passes  to  the  orator ;  while  by  the  remedy  here 
sought,  under  the  fourth  clause,  nothing  whatever  is 
foreclosed.  Instead  of  a  day  of  redemption  limited 
by  the  court,  the  defendants  will  retain  a  right  un- 
limited in  time  to  pay  the  debt  and  have  back  their 
estate.  The  general  title  will  remain  all  the  while 
in  the  defendants.  The  orators  will  hold  only  a  tem- 
porary use,  and  that  only  to  satisfy  a  debt  which  is 
outstanding  against  the  property.  Even  that  u^e  they 
will  hold  upon  a  trust  for  the  defendants,  to  return 
them  the  estate  the  moment  the  debt  is  extinguished. 
Intended,  as  this  process  is,  simply  to  enforce  a  trust 
according  to  its  agreed  terms,  which  terms  are  thus 
tender  of  the  debtor,  and  by  which  the  orators  can 
never  acquire  the  title  of  the  property,  and  can  com- 
pel payment  of  their  debt  against  it  only  by  its  judi- 
cious use,  it  has  hardly  a  point  of  analogy  to  a  strict 
foreclosure  beyond  the  mere  circumstance  of  its  involv- 
ing a  security.  It  suggests  a  strict  foreclosure  rather 
by  antithesis  than  by  analogy.  To  delay  the  relief 
liere  prayed  for,  as  if  it  was  a  bill  to  foreclose,  until 
after  an  accounting  and  the  expiration  of  a  day  of 
redemption,  would  be  utterly  inconsistent  with  the 
remedy  sought  and  stipulated,  and  would  be  a  denial 
of  the  just  rights  of  the  orator,  such  as  could  find  no 
apology  in  reason,  and,  so  far  as  we  are  informed,  no 
shelter  in  precedent.  If  it  appeared  that,  since  the 
first  default,'  there  had  been  large  payments,  so  as  to 
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leave  it  donbtf ul  whether  the  defendants  still  remained 
in  arrear,  there  would  be  more  ground  for  taking  an 
account  before  ordering  a  transfer  of  possession.  But 
here  there  have  been  no  payments  other  than  some 
interest  upon  the  unconverted  bonds,  and  the  continu- 
ance of  the  default  is  unquestionable.  There  is,  there- 
fore, absolutely  nothing  to  defeat  the  perfected  right 
of  the  "first  trustees"  to  possession  according  to  the 
terms  of  their  deed,  and  to  hold  it  until  the  loan  is 
paid.  And  as  all  questions  upon  the  validity  of  the 
bonds,  and  as  to  interest  and  currency,  are  settled  at 
this  hearing,  it  is  quite  possible  that  there  remains  no 
serious  ground  for  bona  fide  litigation  in  respect  to 
them.  IS'one  is  specified,  although  it  is  stated  in 
general  terms,  that  an  accounting  is  necessary.  If  so, 
it  may  and  should  be  had  after  the  transfer  of  posses- 
sion.  It  is  not  necessary  or  proper  in  such  a  case  that 
the  mortgagors  should  bring  a  separate  bill  to  redeem. 
The  accounting  should  be  taken  in  this  case,  if  neces- 
sary to  be  taken  at  all,  and  the  orators  will  be  bound 
to  return  the  property  when  their  debt  is  paid 
from  any  source.  They  will  hold  the  property 
subject  to  the  direction  and  control  of  the  coiu-t 
of  chancery,  to  account  in  that  court  for  its  earn- 
ings. 

Again,  it  is  to  be  noticed  that  the  defendants  have 
not  offered  to  redeem  in  their  answers.  They  have  not 
even  asked  to  redeem  in  the  alternative  of  a  failure  of 
their  main  defense.  Had  they  done  so,  the  accounting 
so  far  as  needed  might  and  doubtless  would  have  been 
taken  and  passed  to  this  court  with  the  rest  of  the 
case.  At  least,  the  defendants  should  have  given  an 
opportunity  foi  it,  by  asking  in  their  answers  to 
redeem  in  this  proceeding.  Not  having  done  this, 
their  right  to  redeem  without  an  independent  suit  is 
not  lost,  but  their  claim  for  a  delay  of  the  transfer  of 
possession  for  the  purpose  of  taking  an  account  with 
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reference  to  redeeming  stands  on  more  clearly  inequit- 
able ground  than  it  otherwise  would. 

To  hold  the  fourth  clause  nugatory  because,  even 
without  it,  the  mortgagees  would,  at  law,  be  entitled 
to  possession  after  condition  broken,  would  be  in 
palpable  violation  of  the  plainly  expressed  intention 
of  the  deed  of  trusl  That  this  provision  of  the  trust 
was  not  intended  as  a  mere  statement  of  the  right  at 
law  of  the  orators,  as  mortgagees,  to  enter  upon  the 
property  after  condition  broken  is  apparent,  from  the 
fact  that  the  right  is  to  be  exercised  only  after  a  de- 
mand in  writing,  and  a  failure  to  surrender  the  posses- 
sion for  the  period  of  four  months  after  such  demand 
and  default.  It  can  not  be  denied  that  it  was  compe- 
tent for  the  parties  to  make  a  special  trust  agreement 
of  this  kind  with  reference  to  the  possession  of  the 
property.  It  being  competent  for  the  parties  to  make 
it,  and  they  having  done  so  in  plain  and  unmistakable 
terms,  the  court  have  no  authority  to  annul  it,  or  to 
refuse  to  enforce  it  according  to  its  spirit  and  meaning. 

(3.)  It  is  very  true,  however,  that  the  only  legiti- 
mate object  of  this  suit  is  to  collect  a  debt,  and  a 
transfer  of  the  possession  will  be  ordered  solely  as  a 
means  to  this  end  appointed  by  the  deed  of  the  parties. 
It  appears  that  the  mortgaged  property  is  ample 
security  for  the  first  mortgage  debt.  It  also  appears 
that  the  Rutland  Railroad  Company  are  authorized  to 
sell  preferred  stock  to  obtain  funds  to  pay  their  bonds. 
It  would  seem  that,  without  much  doubt,  now  that  all 
matters  of  serious  controversy  are  determined,  such 
steps  may  and  probably  will  be  immediately  taken  as 
will  result  in  the  payment  of  the  outstanding  first 
mortgage  bonds  without  any  substantial  delay.  In 
view  of  these  facts  and  of  the  practical  importance  to 
both  parties  of  facilitating  such  a  result,  and  in  view 
of  the  fact  that  a  transfer  of  so  large  a  property  upon 
the  eve  of  payment  would  involve  considerable  unnec- 
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essary  expense  and  might  tend  to  retard,  instead  of 
hastening  payment,  we  feel  justified  in  suggesting  to 
the  chancellor  to  hold  the  case  until  June  1  next, 
before  issuing  his  decree  under  the  mandate  of  this 
court  for  a  transfer  of  possession,  and  if  at  that  time, 
upon  summary  examination,  it  shall  be  made  clearly 
to  appear  to  the  chancellor  that  the  defendants  have 
paid  the  outstanding  bonds,  so  far  as  accessible,  to 
delay  the  order  for  a  transfer  of  possession  for  the 
time  being,  to  enable  the  defendants  to  discover  the 
remaining  bonds  and  make  complete  payment.  This 
margin,  as  to  the  mode  and  time  of  perfecting  the 
cause  under  the  mandate  of  this  court,  vre  think  it  just 
to  the  parties  to  leave  to  the  chancellor  with  the  sug- 
gestion we  have  made.  Subject  only  to  this  qualifica- 
tion, it  is  ordered  that  a  decree  pass  for  the  orators,  in 
accordance  vrilth  the  views  stated  in  this  opinion,  with 
costs,  and  that  the  possession  of  the  property  be 
transferred  to  the  first  trustees,  to  be  held  and  admin- 
istered in  accordance  with  the  fourth  trust  of  the  first 
deed  of  trust  and  mortgage. 

Peok  and  Wilson,  J  J. ,  concurred. 

Barrett,  J.,  dissented. 

PiERPONT,  Ch.  J.,  and  Prout,  J.,  did  not  sit. 

» 

Mandate  for  Decree. — In  this  cause  the  pro 
forma  decree  of  the  court  of  chancery  is  reversed  and 
the  cause  remanded,  and  it  is  ordered  that  a  decree 
pass  for  the  orators  to  the  following  effect : 

That  the  first  deed  of  trust  and  mortgage  is  valid. 

That  the  said  Cheever  and  Hart  are  the  legal  and 
equitable  trustees  under  said  deed,  vested  with  like 
powers  and  charged  with  like  duties  as  the  original 
trustees  Hooper  and  Haven. 
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That  the  bonds  secured  by  said  deed  may  be  paid 
in  any  lawful  money  of  the  United  States. 

That  the  holders  of  said  bonds  are  entitled  to 
interest  thereon  at  the  contract  rate  until  paid,  that  is, 
at  seven  per  cent,  per  annum,  payable  semi-annu- 
ally, and  all  sums  which  have  or  may  become  semi- 
annually due,  as  interest,  whether  the  same  be  ex- 
pressed in  coupons  or  not,  shall  draw  interest  at  six 
])er  cent,  from  the  time  when  due  until  paid. 

That  the  said  decree  of  1866  is  valid,  and  should,  in 
its  substantial  parts,  be  executed  by  the  decree  in  this 
cause ;  that  the  second  mortgage  trustees  are  entitled 
to  have  and  may  have  such  personal  indemnity  and 
such  security  and  lien  upon  the  trust  property,  when 
in  the  hands  of  the  trustees  under  the  first  deed  of 
trust  and  mortgage,  as  are  provided  by  said  decree ; 
and  that  said  second  trustees,  as  soon  as  may  be, 
render,  in  this  cause,  their  account  of  their  ^ad- 
ministration of  their  trust  for  the  period  since  the 
last  accounting  which  was  rendered  and  settled 
by  the  court  of  chancery  under  the  decree  of 
1856. 

That  the  said  provisions  as  to  liens,  security,  and 
accounting  shall  not  operate  to  delay  or  prevent  an 
immediate  transfer  of  the  possession  and  control  of 
the  trust  property  from  the  trustees  under  the  second 
deed  to  the  trustees  under  the  first  deed. 

That  both  by  reason  of  the  default  under  the  first 
deed,  and  also  by  virtue  of  the  decree  of  1856,  the 
orators  are  now  entitled  to  such  a  transfer,  and  accord- 
ingly it  is  ordered  that  the  second  mortgage  trustees 
be  required  to  immediately  surrender  the  entire  trust 
property,  including  the  road  and  all  its  property,  real 
and  personal,  to  the  said  trustees  under  the  first  deed, 
except  the  cash  on  hand,  which  the  second  trustees 
may  retain  in  their  hands,  for  their  security,  until 
their  account  shall  be  settled,  they  holding  the  same, 
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as  hitherto,  under  the  order  and  injunction  of  the 
court  of  chancery  as  to  its  disposition. 

That  after  such  transfer  the  said  first  mortgage 
trustees  shall  hold  and  administer  the  trust  prop- 
erty according  to  the  fourth  trust  in  the  first  deed  of 
trust  and  mortgage  and  under  the  control  and  direc- 
tion of  the  court  of  chancery,  and  as  in  the  decree  of 
1855  is  provided — and  from  the  net  earnings  and  funds 
of  said  trust  property  shall  make  such  payments  upon 
the  interest  and  principal  of  the  first  bonds  as  required 
by  said  trust,  but  only  under  the  order  and  direction 
of  the  court  of  chancery — and  this  relief  is  without 
prejudice  to  the  right  of  the  orators  to  the  other 
remedies  to  which  they  may  be  entitled  under  their 
deed,  provided  others  shall  prove  necessary  to  protect 
their  interest. 

It  is  further  suggested  to  the  court  of  chancery, 
that, this  cause  be  held  as  '^  with  the  chancellor"  until 
the  first  day  of  June,  1870,  before  issuing  any  order 
for  the  transfer  of  the  possession  of  the  trust  property, 
and  if  at  that  time,  upon  summary  examination,  it 
shp-ll  be  made  clearly  to  appear  to  the  chancellor,  that 
the  defendants  have  paid  the  outstanding  unconverted 
first  mortgage  bonds  so  far  as  accessible,  then  in  that 
case  to  further  delay  the  order  for  a  transfer  of  posses- 
sion for  the  time  being,  to  enable  the  defendants  to 
discover  the  remaining  unconverted  bonds  and  make 
complete  payment,  and  obviate  the  need  of  such  trans- 
fer. It  is  further  ordered  that  the  cross  bill  be  dis- 
missed with  costs ;  that  no  costs  be  allowed  either 
party  by  reason  of  the  petition  of  Jacob  Edwards  and 
others ;  that  the  taxable  costs  of  the  orators  in  this 
suit  be  recovered  against  the  defendants,  Birchard  and 
Page,  and  that  the  bill  stand  dismissed  as  to  the 
defendant  Fay,  without  costs  and  without  prejudice. 
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25  Jiiehiffan,  214. 

Supreme  Court  of  Michigan  ;  July  Term^  1872. 

Incorpcration.  Iiands.  Although  the  legal  existence,  by  force  of 
obligatory  law,  of  a  railway  corporation  is  confined  to  the  state 
which  has  created  it  and  endowed  it  with  its  powers,  capacities, 

'  and  rights,  and  it  can  only  exercise  those  powers,  capacities,  and 
rights  in  another  state  by  permission  of  the  anthorities  of  such 
state,  the  mere  right  to  purchase  and  sell  property,  not  being  in  its 
nature  a  franchise,  but  a  right  existing  also  in  individuals  without 
special  grant,  will  generally  be  recognized  and  protected  in  other 
states  than  that  by  which  the  corporation  was  created. 

This  principle  is  applicable  to  the  power  of  a  railway  corporation  to 
take,  hold,  and  convey  lands,  that  being  among  the  powers  or 
capacities  incident  to  a  corporation  at  common  law,  without  special 
DQention  in  its  charter.  Hence,  where  a  corporation  is  created  in  one 
state,  with  powers,  so  far  as  that  state  can  give  them,  of  taking, 
holding,  and  conveying  lands  in  another  state  where  the  legislature 
have  not  expressly  or  by  implication  forbidden  it,  an  affirmative 
enabling  act  is  not  necessary  to  give  them  the  capacity  to  take,  hold, 
and  convey  lands  in  the  latter  state;  this  capacity  rests  upon  the 
same  principles  of  comity  as  their  capacity  to  make  or  enforce  con- 
tracts, or  to  acquire,  hold,  and  convey  personal  property. 

In  a  case  involving  the  validity  of  a  deed  of  lands  in  one  state  to  a 
corporation  created  by  the  laws  of  another  state,  in  the  absence  of 
any  showing  what  the  consideration  for  the  deed  was,  if  any  species 
of  comideration, — such  as  the  payment  of  a  debt  to  the  corpora- 
tion,— will  support  the  deed,  it  will  be  presumed  that  it  was  made 
for  that  consideratioi  ;  courts  will  not  presume  illegality. 

Th^  courts  of  one  state  will  recognize  the  right  of  corporations  of 
another  state  to  realize  and  collect  the  debts  due  to  them,  by 
receiving  a  conveyance  of  lands  in  the  former  state,  unless  the  con- 
stitution or  the  legislature  have,  either  expret^sly  or  by  clear  impli- 
cation, declared  a  contrary  rule.     Such  a  right  is  not  in  any  way 
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dangerous  to  the  citizens  or  inconsistent  with  the  public  policy  of 
any  state.  Nor  is  there  any  distinction  between  the  rights  of  rail- 
road corporations  in  that  regard  and  those  of  other  corporations. 

Error  from  the  supreme  coart  of  Michigan  to  the 
circuit  court  for  St.  Joseph  county. 

This  was  an  action  of  ejectment  by  J.  Edgar 
Thompson  against  Ira  Waters.  The  facts,  and  the 
grounds  upon  which  the  parties  respectively  claimed 
title  to  the  land  involved  are  stated  in  the  opinion. 
Judgment  was  rendered,  in  the  circuit  court,  for  the 
defendant,  to  review  which  the  plaintiff  brought  this 
writ  of  error.  In  view  of  the  importance  of  the  ques- 
tions involved,  the  supreme  court,  of  its  own  motion, 
ordered  a  re-argument. 

H,  H.  HiZeyj  and  B.  Brackenridgey  for  the  plaintifl 
in  error. 

Shvpman  &  Loveridge^  for  the  defendant  in  error. 

Chbistiaistot,  Oh.  J. — ^This  was  an  action  of  eject- 
ment brought  by  the  plaintiff  in  error  against  the  de- 
fendant in  error  in  the  circuit  court  for  the  county  of 
f3t.  Joseph,  to  recover  the  north  half  of  the  south  half 
)f  section  24,  township  7  south,  of  range  11  west,  sit- 
aated  in  said  county  of  St.  Joseph. 

Both  parties  claimed  through  J.  Eastman  John- 
son, who  owned  the  land  previous  to  the  deeds  stated 
below. 

The  plaintiff '  s  claim  of  title  was  this :  On  July  20, 
1853,  Johnson,  by  warranty  deed,  conveyed  the  land 
to  the  Fort  Wayne  &  Chicago  Railroad  Company,  a 
company  incorporated  under  the  laws  of  Indiana.  By 
several  acts  passed  by  the  legislatures  of  the  states  of 
Pennsylvania,  Ohio,  Indiana,  and  Illinois,  authorizing 
the  consolidation  of  railroad  companies,  and  by  the 
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articles  of  consolidation  of  May  6,  1856,  consolidating 
the  Ohio  &  Pennsylvania  Railroad  Company,  the  Ohio 
&  Indiana  Railroad  Company,  and  this  Fort  Wayne  & 
Chicago  Railroad  Company,  under  the  name  of  "The 
Pittsburgh,  Fort  Wayne,  &  Chicago  Railroad  Com- 
pany," all  the  powers,  rights,  and  franchises  of  said 
several  companies  so  consolidated,  passed  to  and  be- 
came vested  in  the  said  Pittsburgh,  Fort  Wayne,  & 
Chicago  Railroad  Company.  This  consolidate^ 
company,  on  December  1,  1856,  executed  to  HugL 
McCullough,  as  trustee,  a  mortgage  upon  this  and 
other  lands  and  property.  And  the  said  Pittsburgh, 
Port  Wayne,  &  Chicago  Railroad  Company,  and  Mc- 
Cullough, the  mortgagee,  by  their  several  deeds, 
dated  respectively  October  17,  and  October  24,  1860, 
conveyed  the  land  in  question  to  the  plaintiff.  All 
the  foregoing  were  duly  recorded  in  the  oflSce  of  the 
register  of  deeds  for  St.  Joseph  county,  prior  to  the 
execution  of  the  deed  from  Johnson  to  Merrick,  men- 
tioned below. 

The  defendant  claimed  title  under  the  following 
conveyances : 

First.  A  quit  claim  deed  from  J.  Eastman  John- 
son to  Benajah  Q-.  Merrick,  dated  November  29,  1860 ; 
and 

Second,  A  quit  claim  deed  from  Merrick  to  de- 
fendant, dated  November  30,  1866;  both  of  which 
deeds  are  duly  recorded.  The  lands  lie  at  least  fifty 
miles  from  any  part  of  the  railroad  in  question. 

The  court  charged  the  jury,  at  the  request  of  the 
defendant,  *'  that  the  Fort  Wayne  &  Chicago  RaUroad 
Company,  at  the  time  of  the  execution  of  the  convey- 
ance from  Johnson  to  it,  had  no  power  to  purchase 
and  hold  the  lands  in  question  in  this  state,"  and 
"that  the  jury  will  find  for  the  defendant." 

This  raises  the  only  question  in  the  case  which 
needs  to  be  noticed.    Was  the  Fort  Wayne  &  Chicago 
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Railroad  Compaflny,  being  a  corporatioji  created  by 
and  existing  under  the  laws  of  the  state  of  Indiana^ 
competent  to  take  the  title  to  this  land  in  this  state, 
under  the  deed  executed  to  it  by  Johnson  % 

This  question  depends,  first,  upon  the  laws  of 
Indiana ;  and,  second,  upon  the  laws  of  this  state,  and 
the  public  policy  indicated  by  its  l^slation. 

1.  As  it  was  an  artificial  being,  created  only  by 
the  laws  of  Indiana,  and  by  them  alone  endowed 
with  whatever  powers  and  capacities  it  possesses,  it 
could  have  no  capacities  nor  exercise  any  powers 
anywhere,  which  were  not,  expressly  or  by  implication, 
given  by  those  laws  ;  or,  in  other  words,  no  powers  or 
capacities  which  would  not  be  recognized  and  sustained 
by  the  courts  of  that  state,  had  the  same  question  of 
capacity  to  take  these  lands  come  before  them  for 
adjudication. 

The  Fort  Wayne  &  Chicago  Railroad  Company,  to 
whom  this  land  was  conveyed,  was  organized  under 
the  general  railroad  law  of  that  state,  entitled  *'  An  act 
to  provide  for  the  incorporation  of  railroad  compa- 
nies," approved  May  11,  1852.  Most  of  the  provisions 
of  this  act,  in  reference  to  the  powers  of  companies  to 
take  lands,  confine  the  power  to  such  as  the  necessities 
of  the  company  require,  in  exercising  its  franchises  of 
building  and  maintaining  the  road. 

The  second  subdivision,  however,  of  section  13,  gives 
power  to  "receive,  hold,  and  take  such  voluntary 
grants  and  donations  of  real  estate  and  personal  prop- 
erty as  shall  be  made  to  it,  to  aid  in  the  construction, 
maintenance,  and  accommodation  of  such  railroad ; 
but  the  real  estate  thus  received,  by  voluntary  grants, 
shall  be  held  and  used  for  the  purpose  of  such  grants 
only.  It  might  admit  of  a  question  whether,  under 
this  provision,  there  was  not  power  to  acquire  lands  to 
be  converted  into  money  for  the  use  of  the  company ; 
but  the  question  is  quite  immaterial,  since  the  act  of 
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the  legislature  of  the  state  of  Indiana,  of  January  20, 
1862, — ^which,  if  it  did  not  take  effect  at  an  earlier  date, 
took  eflfect  at  least  with  the  Revised  Statutes  of  that 
state,  of  which  it  is  a  part  (ch.  184),  on  May  6,  1853 
1^ Jones  "0.  Cavins,  4  Ind.  305 ;  Ledley  v.  State,  Id.  580 ; 
State  V.  Kiger,  Id.  621), — gives  power  (§  2)  to  any  rail- 
road company  which,  then  or  thereafter,  might  be  in- 
corporated, by  the  consent  of  the  directors  of  the  same, 
''to  receive  the  subscription  for  the  capital  stock  of 
said  companies,  under  such  regulations  and  restric- 
tions as  their  boards  of  directors  may  prescribe,  any 
lands,  town  lots,  real  estate,  or  other  description  of 
property,  as  may  be  offered  for  that  purpose :  Pro- 
vided,  however  J  That  the  same  shall  be  sold,  except  so 
much  as  may  be  necessary  for  the  use  of  said  road,  or 
for  the  purposes  aforesaid"  [referring  to  certain  ^ro- 
visions  in  section  1,  in  reference  to  lands  taken  on  sub- 
scription of  stock,  or  purchase  for  depots,  turnouts, 
workshops,  warehouses,  &c.,]  '^within  a  reasonable 
time,  and  the  proceeds  applied  for  the  construction  of 
said  roads,  or  their  appurtenances."  That  under  this 
act  the  courts  of  Indiana  would  hold  that  these  lands, 
though  out  of  the  state,  might  have  been  received  for 
stock  of  the  company,  is  sufficiently  apparent  from  the 
decision  in  Cincinnati,  &c.  R.  R.  Co.  v.  Pearce,  28  Ind. 
602,  in  which  it  was  held  that  lands  situated  in  the 
state  of  Ohio,  conveyed  to  an  Indiana  corporation, 
under  authority  of  this  act,  constituted  a  valid  consid- 
eration for  a  contract  on  the  part  of  the  company  to 
issue  stock  for  the  amount. 

And  I  see  no  reason  to  doubt  that  the  courts  of 
that  state  would  recognize  the  right  of  the  company  to 
take  lands  in  another  state,  in  payment  of  a  debt  due 
the  company,  accruing  in  the  legitimate  prosecution 
of  its  business,  and  which  would,  therefore,  be 
represented  by  the  stock  of  the  company.  Indeed, 
independent  of  this  act  of  January  20,  1852,  I  see  no 
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reason  why  the  courts  of  that  state  should  not  recog- 
nize the  right  of  the  company  to  take  such  lands  in 
payment  of  a  debt  so  accruing,  though  they  might  not 
allow  them  to  take  the  funds  of  the  company  to  invest 
in  another  state.  The  main  objection  to  allowing  cor- 
porations, in  the  state  of  their  creation,  to  hold  lands 
not  occupied  and  used  in  or  necessary  to  the  exercise 
of  their  franchises,  is  based  upon  the  idea  that  it  might 
be  prejudicial  to  the  public  interest  of  that  state,  to 
allow  corporations  to  become  speculators  in  lands,  or  to 
hold  them  in  large  amounts,  keeping  them  out  of  mar- 
ket for  an  unreasonable  time,  and  preventing  improve- 
ment, &c. ;  but  this  objection  could  not  well  be  urged 
in  the  state  of  their  creation,  sigainst  their  holding 
lands  in  other  states,  taken  in  payments  of  debts  justly 
due  them,  accruing  in  the  course  of  their  legitimate 
business.  The  state  in  which  the  land  lies  might,  if  it 
chose,  object;  but  the  state  of  their  creation  could 
not  be  interested  in  raising  such  objection ;  but  so  far 
as  it  was  interested  at  all,  it  would  seem  to  be  in  favor 
of  sustaining  the  right ;  for,  unless  the  creation  and 
prosperous  continuance  of  such  corporations  were  sup- 
posed to  be  objects  of  public  interest,  which  deserved 
to  be  fostered,  it  is  not  likely  the  state  would  have 
authorized  their  creation.  The  courts  and  public 
authorities  of  such  state  may,  therefore,  be  presumed 
to  look  with  favor  upon  such  facilities  afforded  to 
their  corporations  for  collecting  the  debts  due  them  in 
other  states.  And  if  the  case  were  reversed,  and  onv 
of  our  corporations  should  take  lands  in  the  state  of 
Indiana,  in  payment  of  a  debt  due  them  there,  we 
should,  without  hesitation,  say,  '*If  Indiana  makes 
no  objection  to  this,  we  do  not  see  how  any  public 
interest  of  Michigan,  or  its  people,  can  be  promoted 
by  our  refusing  to  allow  the  corporation  to  avail  itself 
of  the  facility  thus  afforded  for  the  collection  of  its 
debts." 
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We  may,  therefore,  safely  assume  that  the  courts 
of  Indiana  would  not  refuse  to  recognize  the  right  of 
this  company  to  take  lands  in  this  state,  in  payment 
or  security  for  debts  due  to  it  here. 

But  these  considerations  only  go  to  show  that  the 
laws  of  Indiana  present  no  obstacle  to  the  taking  or 
holding  of  these  lands  by  the  company ;  in  other 
words,  they  show  that,  by  the  laws  of  lodiana,  so  far 
as  the  question  depends  upon  them,  this  company  was 
comi)etent  to  take  this  Land  in  this  state. 

But  the  laws  of  Indiana  have  no  force  or  operation 
(as  la^ws,  giving  powers,  or  creating  or  enforcing  obli- 
gations) within  the  state  of  Michigan.  No  state  has 
the  power  to  create  corporations,  or  to  regulate  their 
powers,  or  to  authorize  the  exercise  of  corporate  fran- 
chises, in  other  states.  It  may  confer  powers,  in  the 
nature  of  a  commission,  to  be  exercised  anywhere, 
upon  condition  that  their  exercise  be  assented  to  by 
the  state  or  sovereignty  where  their  exercise  is  sought ; 
but  without  this  assent,  express  or  implied,  such 
powers  would  be  nugatory  outside  of  the  state  grant- 
ing them.  Each  state,  by  its  own  legislature,  must 
determine  for  itself  all  such  questions  of  public  policy 
arising  within  its  limits. 

But,  upon  the  principle  of  comity,  which  is  a  part 
of  the  voluntary  law  of  nations,  recognized,  to  a 
greater  or  less  extent,  by  all  civilized  governments, 
effect  is  frequently  given  in  one-  state  or  country  to 
the  laws  of  another,  in  a  great  variety  of  ways, 
especially  upon  questions  of  contract  rights  to  prop- 
erty, and  rights  of  action  connected  with  or  depend- 
ing upon  such  foreign  laws,  without  which  commer- 
cial and  business  intercourse  between  the  people 
of  different  states  and  countries  could  scarcely 
exist. 

And,  among  the  states  composing  the  federal  union, 
— ^whose  relations  and  intercourse  are  much  more  inti- 
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mate  than  those  of  foreign  states  (properly  so  called),  and 
the  interests  of  whose  citizens  are  so  intermingled  that, 
in  commercial  and  business  enterprises,  state  lines  are 
scarcely  more  regarded  by  the  people  than  county  and 
township  lines, — ^it  is  the  common  interest  of  all  to 
encourage  the  recognition  of  those  principles  of  state 
comity  which  tend  to  make  us,  in  feeling  and  in 
interest,  one  homogeneous  people,  without  limiting 
the  independence  of  any  states,  and  reserving  to  the 
people  of  each  the  sole  right  of  regulating  their  own 
internal  affairs,  and  of  determining,  at  any  time, 
through  their  legislation,  what  limits  to  the  recogni- 
tion of  the  laws  of  other  states,  public  policy,  or  the 
welfare  of  the  people  may  require  to  be  imposed. 
Such  has  been  the  general  course  and  tendency  of  the 
judicial  decisions  in  the  several  states. 

Upon  scarcely  any  subject  has  this  comity  been 
more  generally  admitted  and  administered  than  in 
reference  to  corporate  rights  and  interests. 

The  rights  which  they  have  generally  been  allowed 
to  enjoy,  and  the  powers  they  have  been  allowed  to 
exercise,  in  states  other  than  that  of  their  creation 
or  domicile,  have. varied  considerably,  according  to 
the  nature  and  objects  of  the  different  corporations, 
and  the  corresponding  differences  in  the  mode  of  doing 
their  corporate  business.  An  insurance  company  in 
doing  its  business  in  another  state,  owing  to  the  nature 
of  the  business  itself  (making  contracts  of  insurance), 
would  seem  to  be  exercising  through  agents,  its  cor- 
porate franchises,  in  the  same  way  as  in  the  state  of 
its  creation,  with  the  exception  of  corporation  meet- 
ings and  the  strictly  official  action  of  its  officers  ;  and 
for  this,  as  well  as  the  prudential  reason  of  protecting 
their  citizens  from  imposition,  and,  perhaps,  encourag- 
ing home  companies,  other  states  have  quite  generally 
required  their  compliance  with  certain  rules  and  regu- 
lations fixed  by  the  legislature,  as  conditions,  upon 
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which  alone  they  are  allowed  to  do  their  business 
within  such  state.  Such  has  been  the  case  in  reference 
to  insurance  companies  in  our  own  state ;  and  some- 
what similar  regulations  have  sonietimes  been  adopted 
in  some  states,  with  reference  to  a  few  other  corpora- 
tions. But  there  are  many  other  corporations  whose 
business  is,  in  its  nature,  more  of  a  local  character, 
confined  mainly  within  the  state  of  its  creation,  and 
only  incidentally  making  contracts  or  acquiring  prop- 
erty in  other  states,  in  the  course  of  candying  on  their 
home  business,  and  in  such  cases  the  legislatures  of 
the  latter  have  seldom  interfered,  or  placed  them 
under  any  restriction.  And  the  rule  seems  to  be 
generally  and  well  settled  that  the  corporate  existence^ 
rights  of  making  and  enforcing  contracts,  of  acquiring 
property,  and  transacting  business  (not  requiring  the 
exercise  of  official  corporate  action  or  franchises  with- 
in the  state),  of  a  corporation  created  by  the  laws  of 
one  state,  will  be  recognized  and  protected  in  another  ; 
subject  only  to  the  qualification,  that  the  enjoyment 
and  exercise  of  such  rights  shall  not  be  contrary  to 
the  laws  or  settled  policy  of  the  state  In  which  they 
are  sought  to  be  enjoyed  or  exercised,  or  prejudicial  to 
the  interests  of  such  state  or  its  citizens.  With  these 
limitations  the  rights  above  mentioned,  of  a  corpora- 
tion created  in  one  state,  are  as  clearly  recognized  and 
as  generally  enforced  in  another,  as  the  individual 
rights  of  an  inhabitant  of  one  state  are  recognized  and 
enforced  in  another,  of  which  he  is  a  non-resident ; 
though  such  corporations  can  not,  of  course,  claim  in 
another  state  such  recognition  of  corporate  existence 
or  rights,  as  a  citizen  of  the  state  of  its  domicile,  under 
the  clause  of  the  constitution  which  secures  to  the 
citizens  of  each  state  ''all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states,"  as  this  would 
impair  the  independence  of  the  several  states,  by 
depriving  them  of  the  right  to  regulate  their  own 
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internal  aflfaire,  according  to  their  own  interests,  and 
ideas  of  state  policy. 

A  corporation,  however,  in  a9y  aspect  in  which  it 
is  here  essential  to  consider  it,  is  but  an  artificial  per- 
son, whose  strictly  legq,!  existence,  by  force  of  obliga- 
tory law,  is  confined  to  the  state  which  has  created  it 
and  endowed  it  with  its  powers,  capacities,  and  rights ; 
and  it  can  only  exercise  those  powers,  capacities,  and 
rights,  in  another  state,  by  the  permission,  express  or 
implied,  of  the  sovereign  or  legislative  power  of  the 
latter,  which  mnst  be  its  own  judge  how  far,  and  upoD 
what  conditions,  it  is  consistent  with  its  own  domestic 
policy,  and  the  interests  of  its  citizens,  to  accord  such 
recognition.  The  mere  right  of  a  corporation  to  pur- 
chase and  sell  property,  not  being  in  its  nature  strictly 
a  franchise,  but  a  right  existing  equally  in  individuals 
without  special  grant,  is  very  generally  recognized  in 
states  other  than  those  of  its  creation. 

And,  as  well  observed  by  Judge  Stoby,  in  reference  to 
questions  of  this  kind  {Conflict  of  Laws^  §§  36  and  37), 
fully  approved  by  the  supreme  court  of  the  United 
States,  in  Bank  of  Augusta  v.  Earle,  13  Pet.  589  :  "In 
the  silence  of  any  positive  rule,  affirming  or  denying 
or  restraining  the  operation  of  foreign  laws,  courts  of 
justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its 
policy  or  prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  but  the  comity  of  the  nation," 
[or  state]  "which  is  administered,  and  ascertained  in 
the  same  way,  and  guided  by  the  same  reasoning  by 
which  all  other  principles  of  municipal  law  are  ascer- 
tained and  guided."  See,  also,  Runyan  n.  Coster,  14 
Pet.  122  ;  Bard  v.  Poole,  12  N.  T.  495 ;  and  Merrick  v. 
Van  Santvoord,  34  Id.  208. 

As  it  is  not,  then,  the  comity  of  the  courts,  but  that 
of  the  state,  and  the  question  is  upon  the  adoption  or 
qualified  adoption  in  this  state,  of  the  laws,  or  rather 
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certain  incidents  growing  out  of  the  laws,  of  Indiana, 
it  follows  that  the  power  of  determining  the  question 
whether,  and  how  far,  or  with  what  modification,  or 
upon  what  conditions,  the  laws  of  that  state,  or  any 
rights  dependent  upon  them,  shall  be  recognized  here, 
belongs  to  the  legislative  or  law-making  power  of  this 
state,  and  that  the  judiciary,  whose  province  is  only 
to  declare  and  not  to  make  the  law,  must  be  guided 
in  their  decisions  by  the  principle  and  policy  adopted 
by  the  legislature  of  this  state  in  reference  to  this 
question.  And,  in  ascertaining  what  this  legislative 
policy  is,  we  are  to  be  guided  not  only  by  such  express 
provisions  as  they  have  chosen  to  make,  and  the 
natural  implication  from  them,  but  also  by  their 
silence,  which  may  furnish  as  clear  an  indication  of 
what  that  policy  was  intended  to  be,  as  can  be  drawn 
from  what  they  have  expressed ;  since,  if  they  have 
made  no  provision  at  all  upon  the  particular  subject, 
or  branch  of  the  subject,  or  question  involved,  it  may 
reasonably  be  inferred  that  they  intended  to  adopt, 
and  left  the  courts  to  apply,  the  generally  received 
principles  of  comity,  and,  to  that  extent,  to  adopt  the 
foreign  law,  or  rather  to  recognize  the  rights  dependent 
upon  such  laws  ;  and  if  they  have  chosen  to  leave  the 
matter  without  any  legislative  provision,  the  case  must 
be  a  very  clear  one  indeed,  which  would  authorize  the 
courts  to  refuse  such  recognition,  on  the  ground  that 
it  would  be  prejudicial  to  the  interests  of  the  state ; 
since  the  legislature  are  the  proper  representatives  of 
the  public  interest,  and  having  the  exclusive  power  to 
determine  what  shall  be  the  public  policy  of  the  state, 
if  they  have  chosen  to  make  no  enactment  upon  the 
subject,  it  is  natural  to  infer  they  omitted  to  do  so 
because  they  thought  it  unnecessary,  and  that  the 
generally  recognized  principles  would  be  sufficient  for 
such  cases.  None  of  the  foregoing  principles  have 
been  seriously  questioned  in  this  case,  so  far  as  they 
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relate  to  the  power  and  capacity  of  corporations, 
created  in  one  state,  to  make  and  enforce  contracts 
and  to  acquire  personal  property  in  another. 

But  it  is  insisted  that  the  question  of  the  power  or 
capacity  to  take  the  title  to  real  estate,  to  hold  and 
dispose  of  it,  stands  upon  a  different  ground  from  that 
of  acquiring  personal  property.  There  are  undoubt- 
edly some  differences  between  personal  and  real  prop- 
erty, in  respect  to  the  laws  by  which  they  are  to  be 
governed ;  but  whether  they  aflfect  the  present  case, 
remains  to  be  seen.  Thus,  personal  property  generally 
follows  the  person  of  the  owner,  or,  in  other  words, 
the  right  to  and  the  mode  of  acquiring  and  disposing 
of  personal  property,  are  generally  to  be  governed  by 
the  law  of  the  domicile  of  the  owner,  while  real  estate, 
in  everything  which  pertains  to  the  mode  and  validity 
of  conveyance  and  transfer,  depends  upon  the  law  of 
the  place  in  which  it  is  situated.  But  it  would  be 
entirely  competent  for  each  distinct  sovereignty  to 
adopt,  in  this  respect,  the  same  rule  as  to  both  Idnds 
of  property  within  its  limits,  if  it  thought  fit  to  do  so ; 
and  it  is  by  comity  only,  that  personal  property,  in 
one  state  or  country,  is  allowed  to  be  governed  by  the 
laws  of  another.  As  to  the  mode  of  acquiring  and 
transferring  and  transmitting  real  estate,  that  comity 
has  not  been  carried  so  far  as  to  allow  the  foreign  law 
to  govern  the  mode  or  form  of  conveyance.  And  in 
most  countries  formerly,  and  in  many  even  now,  it 
has  been  the  custom  to  establish  their  own  peculiar 
rules  governing  the  capacity  of  parties  to  take,  or  the 
parties  capable  of  taking  and  transferring,  real  estate, 
while  this  has  not  been  usual  with  reference  to  the 
capacity  to  take,  hold,  or  transmit  personal  property. 
Thus,  in  England,  and  formerly  in  many  of  the  United 
States,  though  aliens  might  take,  they  could  not  hold 
land,  if  claimed  by  the  king  or  the  state,  and  could 
not  transmit  or  convey  it.     But  it  is  quite  competent 
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for  any  sovereignty  or  state  to  abolish  this  distinction, 
and  to  make  the  capacity  the  same  in  both  cases,  with- 
out any  restriction  upon  either.  This  is  precisely 
what  has  been  done  in  this  state,  and  in  most  of  the 
other  states  of  the  Union.  Our  stattite  {Mich.  Hev, 
Stat,  of  1846,  ch.  66,  §  36)  places  aliens,  whether 
residents  of  the  state  or  not,  upon  the  same  footing  in 
all  respects,  as  native  citizens  of  the  state,  or  of  the 
United  States,  in  reference  to  the  right  to  acquire, 
hold,  convey,  and  transmit  lands.  And  the  constitu- 
tion prohibits  the  legislature  from  establishing  any  less 
liberal  rule,  as  to  such  aliens  as  are  or  may  be  residents 
of  the  state.  Art.  XVIII.,  §  13.  All  persons  alike, 
therefore,  without  reference  to  nationality,  race,  color, 
sex,  or  age,  who  in  this  state  are  competent  to  take, 
hold,  convey,  or  transmit  personal  property,  can  do 
the  same  with  real  estate.  The  rule  is  general  as  to 
both,  and  legislative  action  would  be  required  to 
create  an  exception  as  to  either.  In  fact,  lands,  in  all 
the  western  states  at  least,  have  become  about  as 
much  articles  of  trade  and  commerce,  as  goods  or 
other  personal  property,  and  it  has  been  the  policy  of 
most  of  them  to  encoui*age  this  traffic,  and  to  facilitate 
the  acquisition  and  transfer  of  real  estate. 

Among  the  powers  or  capacities  incident  to  a  cor- 
poration at  common  law,  without  any  special  mention 
in  their  charter,  was  that  of  taking,  holding,  and  con- 
veying lands ;  and  these  incidents  still  remain  even  in 
this  country,  where  charters  are  granted  only  by  the 
legislature ;  subject  only  to  such  restrictions  as  the 
legislature  has  seen  fit  to  impose,  by  express  provision 
or  tacit  implication.  The  act  of  incorporation,  in 
effect,  gives  to  the  corporation  substantially  the 
powers  and  faculties  of  a  natural  person,  except 
as  they  are  in  some  way  restrained  by  the  act  of 
incorporation,  or  some  other  law  of  the  state  creat- 
ing it. 
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When,  therefore,  a  corporation  is  created  in  the 
state  of  Indiana,  with  powers,  so  far  as  that  stat«  can 
give  them,  of  taking,  holding,  and  conveying  lands  in 
this  state,  I  do  not  see  upon  what  principle  it  can  be 
held  that  an  affirmative  enabling  act  in  this  state  is 
necessary  to  give  them  the  capacity  to  take,  hold,  and 
convey  such  lands  here,  unless  our  legislature  have, 
expressly  or  by  implication,  forbidden  it.  The  ques- 
tion of  capacity  seems  to  me  to  rest  upon  the  princi- 
ples of  comity,  as  much  as  their  capacity  to  make  or 
enforce  contracts,  or  to  acquire,  hold,  or  convey  per- 
sonal property.  I  say  the  question  seems  to  me  to 
rest  upon  the  same  principles,  but  by  this  I  do  not 
mean  that  there  may  not  be  stronger  reasons  against 
recognizing  that  capacity  as  to  land,  than  as  to  i)er- 
sonal  property ;  but  these  are  all  reasons  of  public 
policy  which  bear  upon  the  question  of  comity,  and, 
therefore,  more  appropriate  for  the  legislature  than 
the  courts.  Thus  the  main,  if  not  the  only,  evils  to 
be  apprehended  from  allowing  corporations,  domestic 
or  foreign,  to  take,  hold,  or  convey  lands  are :  1..  The 
danger  of  their  becoming  speculators  in  lands  to  large 
amounts,  keeping  them  unimproved  and  thereby 
retarding  the  progress  of  settlement  and  improvement, 
or,  if  improved,  preventing  settlers  from  obtaining 
clear  or  independent  titles,  and  introducing  a  system 
of  tenancies  in  which  the  tenants  would  be,  in  a  great 
measure,  dependent  upon  such  corporations ;  2.  The 
holding  of  such  lands  for  a  long  period  of  time,  as 
they  pass  by  perpetual  succession  without  any  change 
or  break  by  death,  as  in  the  case  of  natural  persons ; 
and,  3.  The  influence  which  wealthy  corporations, 
holding  large  bodies  of  land  in  the  state,  might  exer- 
cise upon  the  legislature.  These  considerations  apply 
with  no  peculiar  force  to  railroad  corporations  as  such, 
but  equally  to  banking,  manufacturing,  insurance,  or 
other  corporations ;  and  they  are  all  very  proper  con- 
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siderations  for  a  constitutional  convention,  in  framing 
the  fundamental  law,  and  for  the  people  in  adopting 
it,  as  well  as  for  the  legislature,  who,  in  all  matters 
not  fixed  by  the  constitution,  are  properly  vested  with 
the  power  of  determining  the  public  policy.  And  in 
a  case  where  it  should  very  clearly  appear  to  the 
court  from  the  amount  of  the  lands  purchased,  or  the 
purpose  for  which  they  were  purchased,  or  other  cir- 
cumstances, that  the  dangers  I  have  mentioned  were 
seriously  to  be  apprehended,  it  may  be  (though  the 
present  case  does  not  call  for  an  opinion  upon  this 
point),  that  the  court  would  be  authorized,  without 
any  legislative  prohibition  to  that  end,  to  refuse  to 
recognize  the  law  of  the  state  creating  the  corporation, 
or  so  much  of  it  as  had  undertaken  to  confer  the  right 
of  holding  such  lands;  and,  consequently,  to  treat 
the  conveyance  as  void  for  want  of  such  capacity. 
But  when,  from  the  nature  of  the  case,  Yio  such  danger 
can  be  reasonably  apprehended,  I  see  no  very  intel- 
ligible ground  upon  which  the  court  could  thus  treat 
the  conveyance  as  void,  unless  the  legislative  depart- 
ment, in  some  way,  have  clearly  indicated  a  policy 
which  requires  it. 

In  accordance  with  the  principles  already  explained, 
it  was  held  in  State  t?.  Boston,  &c.  R.  R.  Co.,  25  Yt. 
433  (Judge  Redfield  giving  the  opinion),  that  a  rail- 
road company,  chartered  in  the  state  of  New  Hamp- 
shire, had  the  right  and  the  capacity  to  purchase 
lands  in  the  state  of  Vermont,  without  any  act  of  the 
latter  state  aflBrmatively  authorizing  it ;  though  the 
land  was  not  taken  in  payment  of  or  security  for  a 
debt  due  the  company,  but  for  the  purpose  of  being 
used  in  connection  with  their  road,  if  it  should  ever  be 
connected  with  a  road  authorized  in  the  latter  state. 
And  it  may,  or  may  not,  also  legitimately  result  from 
the  principles  I  have  already  expressed,  that  in  the 
case  now  before  us,  the  Port  Wayne  &  Chicago  Rail 
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road  Company  had  the  capacity  to  take  this  land  by 
the  conveyance  from  Johnson,  and  to  hold  and  convey 
the  same,  though  the  conveyance  were  shown  to  have 
been  made  to  the  company  in  consideration  and  in 
payment  of  Johnson' s  subscription  to  the  stock  of  the 
company ;  inasmuch  as  the  statute  of  Indiana,  vrhich 
gave  the  authority  to  receive  the  land  for  stock,  also 
required  the  lands  thus  received  to  be  sold  within  a 
reasonable  time,  and  the  proceeds  applied  for  the  con- 
struction of  their  road  and  its  appurtenances ;  and  it 
must  naturally  be  supposed  to  have  been  for  the 
interest  of  the  company  to  make  an  early  sale,  without 
which  the  stock  subscribed  and  for  which  the  land  was 
received,  could  not  be  rendered  available;  and  the 
courts  of  Indiana  have  by  judicial  decision  fixed  the 
'^  reasonable  time''  within  which  a  sale  of  such  lands 
should  be  made,  at  ten  years  (16  Ind.  469),  in  exact 
accordance  with  the  provision  of  our  constitution 
(which  took  effect  January  1,  1851),  which  provides 
that,  ' '  No  corporation  shall  hold  any  real  estate  here- 
after acquired,  for  a  longer  period  than  ten  years, 
except  such  real  estate  as  shall  be  actually  occupied 
by  such  corporation  in  the  exercise  of  its  franchises," 
— a  provision  which  goes  upon  the  assumption  or 
admission  that  real  estate,  though  not  actually  occu- 
pied by  a  corporation  in  the  exercise  of  its  franchises, 
may  hereafter  be  acquired,  and  applies  to  no  other. 

But  I  express  no  opinion  in  this  case,  upon  the 
question,  what  would  be  the  effect  of  the  conveyance 
by  Johnson  to  the  company,  if  made  in  consideration 
of  or  in  payment  for  stock.  This  question  is  not 
involved  in  the  case.  The  record  does  not  show  that 
such  was  the  consideration  of  that  conveyanccj  nor, 
in  faot,  what  the  consideration  was,  except  that  the 
deed  expresses  upon  its  face  the  consideration  of  six- 
teen hundred  dollars.  But  this  is  equally  consistent 
with  the  fact,  that  the  conveyance  was  made  in  pay- 
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ment  of  a  debt,  due  from  Johnson  to  the  company,  as 
that  it  was  piaid  in  any  other  way.  Now, « as  it  does 
not  appear  from  the  record  that  the  conveyance  was 
made  in  payment  for  stock,  nor  what  was  the  actual 
consideration  for  or  purpose  of  the  conveyance,  and 
we  are  not  allowed  to  presume  illegality,  but  must 
presume  the  transaction  to  have  been  legal  till  the  con- 
trary is  shown ;  if  the  deed  would  have  been  void  for 
•want  of  capacity  to  take,  if  given  for  one  species  of 
consideration,  or  for  one  purpose,  but  the  company 
had  capacity  to  take,  and  the  deed  would  be  valid,  if 
made  for  any  other  consideration  or  purpose,  we  are 
bound  10  presume  that  it  was  made  for  the  consider- 
ation and  for  the  purpose,  for  which  the  company  had 
the  right  and  capacity  to  take  it ;  and  consequently 
the  conveyance  must  be  held  valid,  if  it  was  legally 
possible  for  the  company  to  take  the.  title,  for  any 
purpose  or  upon  any  consideration  whatever.  Regents 
of  the  University  x.  Detroit  Young  Men' s  Society,  12 
Mich.  138. 

If,-  therefore,  this  company  had  the  power  or 
capacity  to  take  this  land,  in  satisfaction  of  a  debt 
due  it  from  Johnson,  accruing  in  the  legitimate  prose- 
cution of  its  business,  the  conveyance  must  be  held 
valid,  and  the  company  must  be  held  to  have  had  the 
capacity  to  take  the  title  and  the  power  to  convey  it. 

Now,  whatever  danger  might  be  apprehended  from 
allowing  corporations,of  other  states  to  take  lands  for 
fitock,  or  for  purposes  of  speculation,  I  can  not  con- 
ceive that  the  privilege  of  taking  lands,  in  good  faith, 
in  payment  of  debts,  and  which  must,  therefore,  be 
merely  occasional,  and  with  the  intention  and  for  the 
purpose  of  converting  them  into  money  for  the  realiza- 
tion of  the  proceeds,  can  be  so  dangerous  to  the  public 
interest  of  this  state  or  its  citizens,  as  to  authorize  the 
courts  to  declare  such  conveyance  void,  on'that  ground  ; 
especially  as  the  property  could  only  be  held  for  ten 
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years,  under  the  constitutional  provision  already  cited. 
An  d  I  think  it  may  be  laid  down  as  a  safe  and  sound 
principle  that,  unless  the  constitution  of  the  state,  or 
its  legislature,  have,  either  expressly  or  by  clear  impli- 
cation, declared  a  contrary  rule,  the  courts  of  any  state 
are  bound  to  recognize  this  right  of  the  corporations 
of  other  states,  thus  to  realize  and  collect  the  debts 
due  to  them  ;  and  such  seems  to  have  been  the  course 
of  decisions  in  the  several  states  where  this  question 
has  arisen.  See  Silver  •  Lake  Bank  v.  North,  4  JoJins. 
(iV:  Y.)  CJi.  370 ;  Lumbard  v,  Aldrich,  8  N,  H.  31 ;  New 
York  Dry  Dock  v.  Hicks,  5  McLean^  111 ;  Lathrop  v. 
Commercial  Bank,  8  Dana^  114.  Though  in  the  first 
and  the  last  of  the  cases  above  cited,  the  question 
arose  upon  a  mortgage  to  such  corporation,  yet,  in 
Kentucky  certainly,  a  mortgage  conveys  the  legal 
title  ;  and,  therefore,  the  question  is  the  same  as  here ; 
and  I  think  the  same  may  be  said  of  the  law  of  New 
York,  when  the  mortgage  was  executed,  which  came 
in  question  in  the  case  first  above  cited.  In  the  other 
cases  the  question  arises  directly  upon  the  power  to 
take  the  title. 

Most  of  these  decisions  expressly,  and  the  others 
tacitly,  go  upon  the  ground  that,  inasmuch  as  corpora- 
tions have  the  right  to  make  contracts  in  states  other 
than  that  of  their  creation,  and  to  enforce  them  in  the 
courts  of  such  states  (a  right  not  disputed  in  the  pres- 
ent case),  in  the  same  manner,  as  an  individual  of 
another  state  is  allowed  to  contract  and  to  sue,  they 
must,  in  the  absence  of  any  legislation  to  the  contrary, 
be  allowed  to  enforce  their  judgments  in  the  same  way, 
and  have  the  right  to  avail  themselves  of  all  the  same 
means  and  facilities  for  that  purpose ;  and,  conse- 
quently, that  where  the  individual  has  the  right  to  ob- 
tain the  title  to  lands  under  execution,  the  same  right 
must  be  accorded  to  such  corporations;  and  that, 
having  the  right  thus  to  acquire  the  title  by  the  com- 
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pulsory  means  of  an  execution,  the  debtor  may,  by 
voluntary  agreement,  do  what,  without  his  consent, 
the  law  would  compel ;  and  that  he  may,  therefore, 
convey,  by  his  own  deed,  the  title  which,  if  he  had  not 
thus  conveyed,  the  law  would,  by  its  process,  have 
conveyed  in  spite  of  him.  It  is  true,  as  to  the  case 
cited  from  New  Hampshire  (Lumbard  v,  Aldrich,  ubi 
supra)j  the  law  of  that  state  did  not  (at  that  time,  at 
least)  permit  a  sale  of  land,  upon  execution  to  the 
highest  bidder,  but  the  proceeding  was  by  appraisal, 
and  setting  oflf  to  the  creditor, — ^in  other  words,  by  ex- 
tent,— ^by  which  none  but  the  creditor  could  take  the 
title  (see  Morse  v.  Child,  7  iT.  IT.  683) ;  and  in  this 
case  the  reasoning  above  adverted  to,  was,  therefore, 
absolutely  conclusive,  if  the  right  to  sue  in  the  courts 
of  New  Hampshire  were  admitted  or  shown.  But  in 
the  other  cases  cited,  the  land  might  be  sold  on  execu- 
tion or  decree,  to  the  highest  bidder,  as  in  this  state  ; 
and  yet  the  same  course  of  reasoning  was  held  to 
apply  ;  and  I  think  properly  so  held ;  for,  though  the 
law  in  this  state,  for  instance,  requires  a  sale  of  land 
upon  execution,  at  which  any  person,  as  well  as  the 
creditor,  can  bid ;  yet,  in  a  question  of  the  kind  now 
before  us,  we  ought  to  take  a  practical,  rather  than  a 
mere  theoretical,  view  of  the  question  ;  and  we  know, 
as  matter  of  fact,  that,  while  the  law  requires  a  sale  to 
the  highest  bidder,  there  is  not  one  case  in  fifty,  of  a 
sale  upon  execution,  subject  as  it  is  to  redemption,  in 
which  a  sale  can  be  made  for  any  reasonable  price,  if  at 
all,  except  to  the  creditor  ;  and,  consequently,  the 
creditor  is  almost  always  compelled  to  bid  oflf  the  land, 
or  lose  his  debt,  or  moat  of  it ;  and  it  is,  or  should  be, 
the  policy  of  the  law  to  have  the  property  sell  for  its 
real  value,  or  as  near  it  as  may  be,  which  can  seldom 
happen,  except  when  sold  to  the  creditor  himself. 

This  power  of  foreign  corporations  to  take  lands  in 
payment  of  debts,  has  not,  so  far  as  I  have  been  able 
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to  find,  been  anywhere  treated  as  one  which  is  in  any 
way  dangerous  to  the  citizens,  or  inconsistent  with  the 
public  policy  of  any  state  ;  and  I  have  been  unable  to 
find  a  single  decided  case,  in  which  the  question  was 
directly  involved,  where  the  power  has  been  denied ; 
and  I  am  not  willing  to  take  the  lead  in  establishing  a 
contrary  doctrine — a  doctrine  which,  in  its  injustice, 
narrowness,  and  illiberality,  if  not  inhospitality,  may 
have  much  to  commend  it  to  Chinese  exclusiveness, 
but  nothing  in  harmony  with  the  liberal  spirit  of 
American  commercial  intercourse. 

But  we  have  ourselves,  in  this  court,  already  held 
that  a  foreign  banking  corporation  may  take  the  title 
to  lands  in  this  state,  in  payment  of  debts,  and  impli- 
edly that  such  corporation  maj  sell  such  land.  See 
Ives  V.  Bank  of  Lansingburgh,  12  Mich,  361,  a  case 
which  arose  since  our  present  constitution.  And  we 
have  in  several  instanced  recognized  the  right  of  such 
foreign  corporations,  as  cestuis  que  trusty  when  the 
legal  title  was  vested  in  a  trustee.  See  Trask  t?.  Green, 
9  Mich.  358 ;  Taylor  v.  Boardman,  24  Id.  287 ;  and,  so 
far  as  affects  any  question  of  state  policy,  or  danger  to 
be  apprehended  from  foreign  corporations  owning 
lands  in  this  state,  or  any  question  of  comity,  I  can 
see  no  difference  between  the  recognition  of  such 
equitable  interest,  and  the  legal  estate ;  since  the  cor- 
poration would  ordinarily,  in  both  cases  alike,  control 
the  land.  And,  in  every  case  of  a  naked  trust,  the 
statute  itself  executes  the  trust  and  places  the  legal 
estate  in  the  cestui  que  trust.  Mich.  Rev.  Stat.  1846, 
ch.  63,  §  3. 

Now,  as  already  remarked,  there  is  nothing  pecu- 
liar to  railroad  corporations,  so  far  as  any  question  of 
comity,  ot  danger,  or  prejudice  to  the  interests  of  the 
people,  or  the  public  interests,  is  involved.  But  all 
the  same  objections  of  this  nature  would  apply  as  well 
and  as  strongly  in  the  case  of  a  foreign  banking,  as  a 
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foreign  railroad,  corporation ;  so  that  I  think  the 
question  in  the  present  case  may  be  looked  upon  as 
decided  in  favor  of  the  right  of  this  company  to  take 
this  land  in  payment  of  a  debt,  unless  we  shall  find 
some  legislative  prohibition. 

It  remains,  therefore,  only  to  see  whether  such  pro- 
hibition is  to  be  found  in  our  statutes.  The  only 
provisions  to  be  found  in  our  statutes  expressly  in 
reference  to  foreign  corporations,  which  can  be  claimed 
to  have  any  bearing  upon  the  question,  are  the  follow- 
ing, which  I  think  do  not  tend  to  negative  the  rule 
which  I  have  endeavored  to  show  is  the  rule  of  comity : 
Section  1  of  chapter  116  of  the  Revised  Statutes  of  1646 
{Mich,  Camp.  Laws^  1857,  §  4833)  provides :  '  'A  foreign 
corporation,  created  by  the  laws  of  any  other  state  or 
country,  may  prosecute  in  the  courts  of  this  state,  in 
the  same  manner  as  corporations  created  under  the 
laws  of  this  state,  upon  giving  security  for  the  pay- 
ment of  the  costs  of  suit,  in  the  same  manner  that 
non-residents  are  required  by  law  to  do." 

This  section,  instead  of  rejecting  or  modifying  the 
rule  of  comity,  expressly  adopts  the  substance  of  that 
rule,  so  far  as  the  enactment  extends,  and  goes  only 
to  confirm  the  conclusions  at  which  I  have  arrived. 

The  next  section  provides:  *'But  when,  by  the 
laws  of  this  state,  any  act  is  forbidden  to  be  done  by 
any  corporation,  or  by  any  association  of  individuals, 
without  express  authority  by  law,  and  such  act  shall 
have  been  done  by  a  foreign  corporation,  it  shall  not 
be  authorized  to  maintain  any  action  founded  upon 
such  act,  or  upon  any  liability  or  obligation,  express 
or  implied,  arising  out  of  or  made  or  entered  into  in 
consideration  of  such  act. ' ' 

This  section  applies  only  to  acts  which,  by  the  laws 
of  this  state,  are  forbidden  to  be  done  "by  any  cor- 
poration or  association  of  individuals,  without  express 
authority  of  law."     It  does  not  apply  at  all  to  cases 
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where  only  some  particular  corporation,  or  even  a  par- 
ticular class  of  corporations,  is  forbidden  by  the  laws 
of  this  state  to  do  certain  things,  but  only  to  cases 
where  such  prohibition  is  general,  applying  to  all 
corporations  and  all  associations  of  individuals,  in  this 
state.  It  puts  the  foreign  corporations,  in  all  the 
enumerated  particulars,  upon  the  same  footing  as 
domestic  corporations  are  placed  by  those  state  laws, 
and  those  only,  which  apply  generally  to  all  the  cor- 
porations in  the  state,  but  not  as  some  partictilar 
corporation  or  class  of  corporations  may  be  placed  by 
some  law  specially  applicable  to  them. 

This  again  is,  I  think,  the  proper  and  generally 
recognized  measure  of  state  comity.  A  subsequent 
section  makes  provision  for  attachment  against  foreign 
corporations.  These  are  all  the  provisions  to  be  found 
in  our  statutes,  at  the  time  of  this  conveyance,  having 
express  reference  to  foreign  corporations,  which 
have  any  possible  bearing  upon  the  question  here 
involved. 

If  we  look  to  the  several  separate  acts  of  incorpora- 
tion in  force  at  the  time,,  and  endeavor  to  extract  from 
them  a  legislative  policy  'in  reference  to  our  own  do- 
mestic corporations,  as  to  the  power  or  capacity  in 
question,  we  shall  find  that,  owing  to  the  great  variety 
and  dissimilarity  of  the  several  acts  in  this  respect,  no 
reasonably  certain  or  satisfactory  conclusion  can  be 
drawn ;  and  no  court  can  safely  declare  a  state  or 
legislative  policy  upon  grounds  so  utterly  unstable 
and  conjectural.  Some  of  these  acts  gave  express 
power  to  take  and  dispose  of  real  and  personal  estate 
without  any  restriction  whatever,  leaving  them  exactly 
upon  the  same  footing  as  corporations  at  common  law ; 
others  allowed  them  to  hold  and  dispose  of  real  estate 
up  to  a  certain  amount  in  value ;  others  limited  the 
right  by  the  quantity  of  acres ;  some  of  them  restricted 
the  right  to  such  lands  as  might  be  required  for  the 
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proper  corporation  buildings  and  sucli  as  might  be 
taken  or  conveyed  to  it  in  payment,  satisfaction,  or 
security  for  debts  due  the  corporation ;  some  neither 
expressly  gave  nor  restricted  the  power  to  take  lands, 
and  left  the  corporation  with  all  the  common-law  inci- 
dents in  this  respect ;  and  others  were  very  restrictive 
in  confining  the  right  to  such  lands  only  as  were  used 
in  the  exercise  of  their  corporate  franchises.  Under 
many  of  them,  perhaps  most  of  them,  the  right  to  take 
lands  in  payment  of  debts  in  good  faith  accruing  to 
the  corporation  in  the  prosecution  of  their  business, 
would  be  very  clear ;  since  this  would  follow  as  an  in- 
cident  to  any  corporation,  unless  in  some  way  restrained 
by  the  charter.  It  may  be  true,  as  a  general  observa- 
tion, that  the  railroad  charters  granted  in  the  state 
were  more  restrictive,  in  this  respect,  than  those  of 
several  other  species  ;  but,  as  I  have  already  shown, 
so  far  as  material  to  the  question  of  comity,  and  what 
rights  of  foreign  corporations  are  to  be  recognized,  no 
distinction  in  principle  can  be  made  between  railroad 
and  other  corporations ;  and  if  the  latter  have  been 
made  more  restrictive,  as  an  average,  it  has  been  for 
reasons  foreign  to. the  question  here  involved. 

Bearing  in  mind  the  great  variety  and  discrepancy, 
in  this  respect,  in  the  great  number  of  separate  char- 
ters or  acts  of  incorporation,  as  well  those  granted 
prior,  as  those  subsequent,  to  chapter  55  of  the 
Revised  Statutes  of  1846,  let  us  examine  section  7  of 
the  chapter,  remembering,  however,  that  it  was  not 
competent  for  the  legislature,  by  these  general  pro- 
visions, to  take  away  from  any  previously  existing 
corporation  any  corporate  right  granted  by  the  char- 
ter, and  that  it  was  equally  incompetent,  by  any  of 
these  provisions,  to  tie  the  hands  of  future  legislatures, 
should  they  see  lit  to  make  any  different  provisions 
either  in  a  special  charter  or  by  general  law.  Section 
7,  which,  by  its  context,  applies  generally  to  all  cor- 
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porations,  created  or  to  be  created,  in  this  state, 
declares :  "  Every  such  corporation  may  hold  land  to 
an  amount  authorized  by  law,  and  may  convey  the 
same/'  There  is  no  possible  view  in  which  this  pro- 
vision was  necessary  for  any  purpose.  But  we  are 
bound  so  to  construe  it,  if  possible,  as  not  to  make  it 
pure  nonsense.  This  provision,  of  itself,  neither  gives 
nor  takes  away  any  power  whatever.  It  merely  recog- 
nizes such  powers  as  any  such  cgrporation  then  had, 
or  might  thereafter  have,  ''  by  law."  If,  by  the  terms 
"may  hold  land  to  an  amount  authorized  by  law,"  we 
are  to  understand  such  lands  only  as,  by  express 
provision  of  statute,  they  were  authorized  to  hold, 
then,  it  has  no  possible  force  or  operation  whatever, 
and  its  insertion  was  sheer  nonsense ;  for,  in  such  case, 
the  corporation  would  take  their  authority  from  the 
statute  conferring  it,  and  not  from  this  general  pro- 
vision, which  can  neither  add  to,  nor  take  from,  its 
force;  and,  upon  this  theory  of  interpretation,  no 
possible  object  could  have  existed  for  its  enactment. 
When  a  statute  expressly  confers  a  right,  it  does  not 
need  another  statute  to  declare,  or  to  give  it  its  effect. 
But  if  the  term,  "authorized  by  law,"  were  intended 
to  include  those  incidental  powers  or  rights  to  hold 
lands,  which  result,  as  common- law  incidents,  from 
the  creation  of  a  corporation,  without  being  expressed, 
so  far  as  such  incidents  were  not  restrained  by  the 
legislature ;  then,  though  the  statute  was  not  neces- 
sary, it  is  not  so  purely  nonsensical  as  it  would  be 
upon  the  other  interpretation  ;  as  it  may  be  treated  as 
a  declaratory  statute  merely.  It  is  in  this  sense,  and 
this  only,  that  it  can  have  any  supposable  or  possible 
effect  upon  or  application  to  the  various  corporations 
then  existing,  or  thereafter  to  be  created.  In  effect, 
therefore,  when  applied  to  such  corporations,  in  the 
light  of  the  existing  statutes  and  the  common  law,  the 
provision  is  nothing  more  than  a  declaration,  that  cor- 
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porations  might  hold  and  convey  lands,  wherever  this 
common-law  right  was  in  no  way  restrained  by  the 
legislature. 

I  jBnd  no  other  statute,  then  in  force,  which  can 
have  any  possible  bearing  upon  the  question.  The 
legislature  have,  in  no  respect  material  to  the  present 
case,  adopted  any  policy,  or  enacted  any  statute, 
modifying  the  generally  received  doctrine  of  comity. 
And  I  think  the  company  had  the  capacity  to  take, 
and  did  take,  the  title  to  the  lands,  and  that  their 
deed,  with  that  of  McCullough,  the  mortgagee  and 
trustee,  conveyed  the  title  to  the  plaintifE ;  that  the 
court  erred  in  charging  to  the  contrary,  and  that  the 
judgment  should  be  reversed,  with  costs,  and  a  new 
trial  awarded. 

CooLEY,  J.,  concurred. 

Campbell,  J.,  dissented: 

Graves,  J.,  did  not  sit. 

Judgment  reversed. 
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DAY  D.  THE  NEW  YORK  CENTRAL  RAILROAD 

COMPANY. 

51  New  Tork^  588. 

Commission  of  Appeals  of  New  York;  March  Term^ 

1873. 

Oontraote.  Z«andfl  conveyed  under  void  agreement.  In  consideration 
of  the  conveyance  of  certain  land  to  a  railway  company,  the  com- 
pany agreed  by  parol  to  deliver  to  the  grantor,  for  temporary 
keeping  and  feeding,  all  the  cattle  and  other  live  stock  transported 
on  a  certain  portion  of  its  road,  the  profits  of  snch  keeping  and 
feeding  to  be  realized  by  him.  The  company  complied  with  the 
agreement  for  more  than  a  year,  but  afterwards  refased  to  perform 
it.  Heldy  that  as  the  agreement  was  not  to  be  performed  within  a 
year,  it  was  void  by  the  statute  of  frauds ;  but  that  the  grantor  was 
entitled  to  recover  from  the  railway  company  the  value  of  the  land 
conveyed,  deducting  therefrom  the  profits  realized  by  him  from  the 
business  during  the  time  of  the  performance  of  the  agreement 
Such  profits,  being  a  part  of  the  consideration,  need  not  be  ten- 
dered back  to  the  railway  company  before  bringing  suit  for  the 
'  value  of  the  land. 

Appeal  to  the  oommission  of  appeals  of  New  York, 
from  the  general  term  of  the  supreme  court  in  the 
eighth  judicial  district. 

This  was  an  action  by  Oliver  H.  Day  to  recover 
from  the  New  York  Central  Railroad  Company  the 
value  of  land  conveyed  by  him  to  the  company  in  con- 
sideration of  a  parol  agreement  on  the  part  of  the  com- 
pany. 

The  complaint  originally  alleged  that  the  plaintiff 
agreed  to  convey  to  the  defendant  about  an  acre  and 
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two-thirds  of  an  acre  of  land,  together  with  the  right 
of  ingress  and  egress,  to  and  from  the  land  so  to  be 
conveyed,  to  the  plaintiff's  land,  and  to  build  and 
keep  in  repair  cattle  yards  and  pens  for  live  stock, 
sufficient  to  accommodate  the  shipping  or  transporting 
such  stock  to  and  from  the  cars  to  the  plaintiff '  s  land, 
adjoining  the  land  so  to  be  conveyed,  free  from  any 
expense  to  the  defendant ;  and  that  the  defendant 
should  temporarily  deliver  to  the  plaintiff,  from  that 
time  forward,  for  temporary  keeping  and  feeding,  all 
the  cattle,  swine,  and  live  stock,  which  should  be  trans- 
ported on  its  road  eastward  from  the  Niagara  river, 
the  profits  of  such  keeping  and  feeding  to  be  realized 
by  the  plaintiff ;  that  the  defendant,  for  that  purpose, 
requested  the  plaintiff  to  build,  make,  and  construct 
the  necessary  yards,  pens,  and  so  forth,  for  the 
temporary  feeding  and  keeping  such  live  stock ;  that 
a  conveyance  of  the  land  was  made  by  the  plaintiff  to 
the  defendant,  and  the  necessary  yardsy  pens,  and 
other  conveniences  for  doing  business,  contemplated 
by  the  agreement,  were  constructed  by  the  plaintiff ; 
that  the  defendant  disregarded  the  agreement  entered 
into  on  its  part,  and  refused  to  allow  the  live  stock 
transported  on  its  road  to  be  delivered  temporarily  to 
the  plaintiff  for  feeding  and  keeping,  and  refused  to 
allow  the  plaintiff  the  enjoyment  of  the  profits  he 
would  have  realized  by  keeping  and  feeding  such 
stock. 

The  answer  was  a  general  denial. 

The  action  was  tried  on  this  issue,  and  a  verdict 
rendered  for  the  plaintiff.  The  defendant  appealed ; 
and  on  the  appeal  the  geneiul  term  ordered  a  new  trial, 
on  the  ground  that  the  agreement  on  the  part  of  the 
defendant,  being  verbal  only,  was  void  by  the  statute 
of  frauds,  for  the  reason  that  it  was  not  to  be*  per- 
formed within  one  year,  and  also  that  it  created  a 
negative  easement  on  the  lands  of  the  plaintiff. 
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The  plaintiff  then  amended  his  complaint,  adding 
thereto  a  second  count  setting  up  a  second  cause  of 
action  which  was  in  the  nature  of  an  indebitatus  as- 
sumpsit for  land  sold  and  conveyed,  for  a  right  of  way, 
for  use  and  occupation  of  land  and  premises,  for  work 
and  labor,  care  and  diligence,  and  for  materials  fur- 
nished, and  for  construction  of  cattle  yards,  &c.,  for 
the  defendant. 

Upon  a  second  trial  a  verdict  was  rendered  for  the 
plaintiff.  From  the  judgment  entered  on  this  verdict 
the  defendant  again  appealed ;  and  on  the  second 
appeal  the  general  term  ordered  a  new  trial,  on  the 
ground  that  the  damages  should  have  been  confined  to 
the  value  of  the  land  conveyed,  by  the  plainriff. 

On  the  third  trial,  a  verdict  was  rendered  for  the 
plaintiff  for  damages  only  for  the  actual  value  of  the 
land  conveyed  by  plaintiff  to  the  defendant,  with  the 
interest.  Judgment  was  entered  for  the  plaintiff  for 
that  amount  accordingly.  From  this  judgment  the 
defendant  appealed  a  third  time.  The  general  term 
affirmed  the  judgment,  and  from  the  judgment  of  the 
general  term  the  defendant  appealed  to  the  commission 
of  appeals. 

John  Oanson,  for  the*  appellant. 

A.  H.  Pottery  for  the  respondent. 

Earl,  Com. — The  point  was  not  taken  by  the  de- 
fendant at  any  stage  of  th§  trial,  that  the  plaintiff  had 
not  given  sufficient  proof,  tending  to  establish  the  parol 
agreement  claimed  by  him,  to  wit :  that  in  consider- 
ation of  the  conveyance  of  the  land  to  the  defendant, 
it  was  to  give  to  the  plaintiff  at  his  yards  and  pens 
the  •business  of  temporarily  keeping  and  feeding  all 
the  stock  which  should  be  transported  upon  its  road 
eastward  from  Niagara  river.    Hence  we  must  assume, 
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foi  the  purposes  of  the  appeal,  that  the  parol  agree- 
ment, as  testified  to  by  the  plaintiff,  was  established. 
"We  must  also  assume  that  this  agreement  was  void 
under  the  statute  of  frauds,  for  such  is  the  claim  on 
the  part  of  the  defendant,  and  it  was  upon  this  theory- 
alone  that  the  recovery  was  based,  and  upon  it  alone 
the  plaintiff  seeks  to  uphold  the  judgment.  As  the 
consideration  for  the  plaintiff's  land,  the  defendant 
agreed  to  pay  him  one  dollar  and  to  give  him  the 
stock  business  at  his  yards.  It  paid  him  the  one 
dollar  and  gave  him  all  the  business  for  the  year  1855 
and  part  of  it  for  the  year  1856,  and  out  of  this  busi- 
ness the  plaintiff  made  profits  to  the  amount  of  about 
six  thousand  dollars.  And  yet  he  brings  this  action 
to  recover  the  entire  value  of  the  land  conveyed  by 
him  on  the  ground  of  a  total  failure  of  the  consider- 
ation of  his  conveyance.  A  mere  statement  of  the 
cafie  shows  that  the  action  must  be  without  founda- 
tion. 

If  one  pays  money,  or  renders  service,  or  delivers 
property  upon  an  agreement  condemned  by  the  statute  ' 
of  frauds,  he  may  recover  the  money  paid  in  an  action 
for  money  had  and  received,  and  he  may  recover  tlie 
value  of  his  services  and  of  his  property  upon  an  im- 
plied assumpsit  to  pay,  provided  he  can  show  that  he 
has  been  ready  and  willing  to  perform  the  agreement, 
and  the  other  party  has  repudiated  or  refused  to  per- 
form it.  Gillet  t?.  Maynard,  5  Johns.  {N,  F.)  85 ;  King 
V.  Brown,  2  Hill,  {N.  T.)  439;  Cook  v.  Doggett,  2 
Allen  {Mass.)  489 ;  Erben  v.  Lorillard,  19  iV^.  T.  299 ; 
Richards  v.  Allen,  17  Me.  296. 

While  the  law  in  such  case  will  not  sustain  an 
action  based  upon  the  agreement,  it  still  recognizes  its 
existence  and  treats  it  as  morally  binding,  and  for 
that  reason  will  not  give  relief  against  a  party  not  in 
default,  nor  in  favor  of  a  party  who  is  in  default  in 
his  performance  of  the  agreement. 


36o  AMERICAN    RAILWAY    REPORTS. 

Day  V,  New  York  Central  R.  R.  Co. 

. 

A  party  who  has  received  anything  under  sucli  an 
agreement,  and  then  has  refused  to  perform  it,  ought 
in  justice  to  pay  for  what  he  has  received,  and  hence 
the  law  for  the  purpose  of  doing  justice  to  the  other 
party  will  imply  an  assumpsit. 

An  assumpsit  is  never  implied  except  where  the 
justice  and  equity  of  the  case  demand  it.  A  party 
entering  into  an  agreement,  invalid  under  the  statute 
of  frauds,  is  charged  with  knowledge  that  he  can  not 
enforce  his  agreement,  and  if  he,  not  being  in  default, 
has  received  part  of  the  consideration  of  his  agree- 
ment, upon  what  principle  of  justice  or  equity  will 
the  law  imply  an  assumpsit  on  the  part  of  the  party 
in  default  still  to  pay  the  entire  consideration  \  Yet 
such  an  assumpsit  has  been  enforced  in  this  case. 

Suppose  one  agree  by  parol  to  work  for  another  for  ten 
years  for  the  consideration  of  five  hundred  dollars,  to  be 
paid  at  the  end  of  that  time,  and  also  a  piece  of  land 
to  be  conveyed  to  him,  and  at  the  end  of  the  time,  the 
five  hundred  dollars  be  paid  and  the  conveyance  of  the 
land  refused,  can  he,  upon  an  implied  assumpsit,  re- 
cover the  entire  value  of  his  services?  If  he  has 
received  no  part  of  the  consideration  agreed  to  be  paid 
to  him,  the  law  will  imply  a  promise  to  pay  him  what 
his  services  are  worth,  and  wiU  enforce  such  promise. 
But  what  shall  be  done  when  he  has  received  part  of 
the  consideration !  He  should  not  be  left  without  any 
remedy  for  the  balance  honestly  due  him,  but  upon 
the  same  principles  of  justice  and  equity  the  law  should 
imply  a  promise  to  pay  the  balance. 

Here  the  plaintiff  was  to  receive  for  his  land  one 
dollar  and  the  stock  business  at  his  yards.  The  one 
dollar  may  be  regarded  as  merely  nominal,  and  the 
other  must  be  held  to  be  the  substantial  consideratioi*. 
The  plaintiff  expected  to  get  the  value  of  his  land  in 
the  profits  which  he  should  make  out  of  the  business 
which  the  defendant  should  give  him.    This  business 
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the  defendant  gave  to  the  plaintiff  for  one  year,  at 
least,  just  as  it  agreed  to,  and  out  of  it  the  plaintiff 
appears  to  have  made  profits  much  greater  than  the 
value  of  the  land  conveyed.  These  profits  were  the 
very  consideration  contemplated  by  the  parties  for  the 
conveyance  of  the  land,  and  to  the  extent  that  the 
plaintiff  has  had  the  business  and  profits,  he  has  had 
the  very  consideration  he  contracted  for.  Suppose  the 
defendant  had  agreed  to  pay  plaintiff  one  hundred 
dollars  and  also  to  give  him  the  stock  business,  could 
the  plaintiff  in  this  action  after  receiving  the  one  hun- 
dred dollars  recover  the  whole  value  of  the  land,  en- 
tirely ignoring  the  money  payment  %  Suppose,  instead 
of  giving  the  defendant  land,  the  plaintiff  had  paid  it 
money  for  the  same  consideration,  could  he,  under  the 
circumstances  of  this  case,  recover  back  all  the  money 
paid  in  an  action  for  money  had  and  received  ?  Clearly 
not.  The  very  basis  upon  which  the  action  rests  forbids 
it.  As  said  by  Lord  Mansfield,  in  Moses  n.  Macfer- 
lan,  2  Butt.  1006,  ''  if  the  defendant  be  under  an  obli- 
gation from  the  ties  of  natural  justice  to  refund,  the 
law  implies  a  debt  and  gives  this  action  founded  in  the 
equity  of  the  plaintiff's  case."  And  he  says  the  ac- 
tion '4s  equally  beneficial  to  the  defendant.  It  is  the 
most  favorable  way  in  which  he  can  be  sued ;  he  can 
be  liable  no  further  than  the  money  he  has  received ; 
and  against  that  may  go  into  every  equitable  defense 
upon  the  general  issue  ;  he  may  claim  every  equitable 
allowance ;  he  may  prove  a  release  without  pleading 
it;  in  short,  he  may  defend  himself  by  everything 
which  shows  that  the  plaintiff,  ex  equo  et  hono^  is  not 
entitled  to  the  whole  of  his  demand  or  to  any  part  of 
it."  And  in  Longchamp  v.  Kinny,  1  DougL  137,  the 
same  learned  judge  says  :  ''  Great  benefit  arises  from  a 
liberal  extension  of  the  action  for  money  had  and  re- 
ceived, because  the  charge  and  defense  in  this  kind  of 
action  are  both  governed  by  the  true  equity  and  con- 
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science  of  the  case."  It  would  be  against  both  equity 
and  good  conscience  to  allow  the  plaintiff  in  the  case 
supposed  to  recover  all  the  consideration  which  hehad 
paid  when  he  had  already  received  a  part  of  the  benefit 
and  consideration  which  he  had  contracted  for.  With- 
in the  principles  laid  down  in  the  cases  cited  he  would 
be  permitted  to  recover  the  balance  only  of  the  money 
paid  by  him  after  deducting  the  value  of  so  much  of 
the  consideration  as  he  had  received,  and  if  it  could  be 
shown  in  such  case  by  the  defendant  that  plaintiff  had 
actually  received  from  the  defendant  upon  the  agree- 
ment more  than  he  had  paid,  there  would  be  no  basis 
of  law  or  equity'for  the  action  to  stand  on.  The  same 
principles  of  justice  and  equity  should  be  applied  to 
this  case.  The  plaintiff's  equities  can  be  no  greater 
that  he  paid  in  land  rather  than  in  money.  The  agree- 
ment can  not  be  enforced.  Neither  party  can  in  this 
action  be  allowed  any  benefit  from  it  or  any  damage 
for  its  breach.  The  defendant  having  repudiated  the 
agreement,  the  plaintiff  can  recover  for  his  land  as  if 
there  had  been  no  agreement  as  to  the  amount  of  the 
consideration,  but  he  must  allow  so  much  of  the  con- 
sideration as  has  been  paid ;  and  if  he  has  received 
more  in  the  profits  of  the  business  which  the  defendant 
brought  to  him  under  the  agreement  than  the  value  of 
his  land,  he  can  recover  nothing.  If  the  profits  are 
less  than  the  value  of  the  land,  then  he  can  recover  the 
balance. 

It  was  not  necessary  for  the  plaintiff  to  tender  the 
profits  to  the  defendant  before  the  commencement  of 
the  action.    They  were  part  of  the  consideration  re- 
ceived by  him  for  his  conveyance,  and  he  has  the  same 
right  to  hold  them  as  if  so  much  money  had  been  paid 
to  him  by  the  defendant.    His  claim  is  against  the 
defendant  for  the  balance,  if  any,  of  the  value  of  the 
land.    These  views  are  fully  supported  by  well  recog- 
nized principles  of  law.    I  find  no  authority  in  conflict 
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with  them,  and  the  case  of  Richards  v.  Allen,  17  Me, 
296,  is  the  only  authority  that  has  come  to  my  notice 
directly  in  point.  In  that  case  there  was  a  verbal  con- 
tract between  the  plaintiff  and  defendant  for  the  pur- 
chase and  sale  of  a  farm,  and  the  plaintiff  had  delivered 
to  the  defendant  upon  the  contract  a  quantity  of  brick 
and  a  yoke  of  oxen.  After  the  plaintiff  had  been  in 
possession  of  the  farm  for  about  twenty  years  the  de- 
fendant conveyed  it  to  another  person  and  refused  to 
convey  to  the  plaintiff.  He  then  sued  the  defendant 
in  assumpsit  for  the  value  of  the  brick  and  oxen,  and 
it  was  held  that  he  could  recover,  but  that  he  must  al- 
low for  the  use  of  the  land.  The  court  says :  "But 
the  plaintiff ' s  claim  must  be  limited  to  what  is  just 
and  equitable  under  all  the  circumstances.  He  had 
made  some  payments,  but  he  had  enjoyed  the  farm  for 
eighteen  or  twenty  years.  The  jury  should  have  been 
permitted  to  take  this  into  consideration  even  without 
an  account  in  offset,  as  it  was  necessarily  connected 
with  the  plaintiff '  s  claim,  and  was  of  a  character  to 
affect  and  qualify  it." 

My  conclusion,  therefore,  is  that  the  judgment 
should  be  reversed  and  new  trial  granted,  costs  to  abide 
event. 

Johnson,  Com.,  did  not  sit. 

Others  concurred. 

Judgment  reversed. 
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OSBORNE  V.  THE  CITY  OF  MOBILE. 

16  WaUace,  479. 

Supreme  Court  of  the  United  States  ;  Decerriber  Term^ 

1872. 

Taxes.  Municipal  oo]riK>ratioxui.  A  proTision  of  a  city  ddinance 
requiring  every  railroad  or  express  company  doing  business  within 
the  city,  and  having  a  business  extending  beyond  the  state,  to  pay 
an  annual  license,  is  not  repugnant  to  the  provision  of  the  consti- 
tution of  the  United  States  which  vests  in  Congress  the  power  to 
regulate  commerce  among  the  several  states. 

Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  Alabama. 

This  was  a  criminal  prosecution  before  the  mayor 
of  Mobile,  Alabama,  against  Osborne,  for  carrying  on 
business  as  agent  for  an  express  company  without  a 
license,  contrary  to  an  ordinance  of  that  city.  The  or- 
dinance in  question  required  that  every  express  com- 
pany or  raih-oad  company  doing  business  within  the 
city,  and  having  a  business  extending  beyond  the 
limits  of  the  state,  should  pay  an  annual  license  of 
five  hundred  dollars,  which  should  be  deemed  a  first- 
grade  license ;  that  every  express  or  raUroad  company 
doing  business  within  the  limits  of  the  state  should 
take  out  a  license  called  a  second-grade  license,  and 
pay  therefor  one  hundred  dollars ;  and  that  every  such 
company  doing  business  within  the  city  should  take 
out  a  tMrd-grade  license,  paying  therefor  fifty  dollars. 
It  subjected  any  person  or  incorporated  company  who 
should  violate  any  of  its  provisions  to   a  fine    not 
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exceeding  fifty  dqllaxs  for  each  day  of  such  viola- 
tion. 

Osborne  was  fined  for  a  violation  of  the  ordinance 
in  conducting  the  business  of  his  agency  for  an  express 
company,  doing  a  business  extending  beyond  the  limits 
of  the  state,  without  having  paid  the  five  hundred  dol- 
lars and  obtained  the  license  required.  He  appealed 
to  the  circuit  court  of  the  state,  which  affirmed  the 
judgment  of  the  mayor.  He  then  appealed  to  the 
supreme  court  of  Alabama,  *and  that  court  affirmed 
the  judgment  of  the  circuit  court.  He  then  prosecuted 
a  writ  of  error  from  the  supreme  court  of  the  United 
States  to  review  the  judgment  of  the  supreme  court  of 
the  state. 

B.  R.  Cv/rtiSj  and  darence  Seward^  for  the  plain- 
tiff in  error. 

P.  Phillips^  for  the  defendant  in  error. 

Chase,  Ch.  J. — ^In  several  cases  decided  at  this 
term  we  have  had  occasion  to  consider  questions  of 
state  taxation  as  affected  by  this  clause  of  the  con- 
stitution. In  one  (Philadelphia,  &c.  R.  R.  Co.  v, 
Pennsylvania,  2  Am.  liailw.  Rep.  127 ;  15  Wall.  232), 
we  held  that  the  state  could  not  constitutionally  im- 
pose and  collect  a  tax  upon  the  tonnage  of  freight 
taken  up  within  its  limits  and  carried  beyond  them, 
or  taken  up  beyond  its  limits  and  brought  within 
them  ;  that  is  to  say,  in  other  words,  upon  interstate 
transportation.  In  another  (Same  v.  Same,  2  Am. 
Railw.  Rep.  142  ;  15  Wall.  284),  we  held  that  a  tax 
upon  the  gross  receipts  for  transportation  by  railroad 
and  canal  companies,  chartered  by  the  state,  is  not 
obnoxious  to  the  objection  of  repugnancy  to  the  con- 
stitutional provision. 

The  tax  on  tonnage  was  held  to  be  unconstitu- 
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clonal,  because  it  was  in  effect  a  rest;riction  upon  inter- 
state commerce,  which  by  the  constitution  was 
designed  to  be  entirely  free.  The  tax  on  gross 
receipts  was  held  not  to  be  repugnant  to  the  constitu- 
tion, because  imposed  on  the  railroad  companies  in 
the  nature  of  a  general  income  tax,  and  incapable  of 
being  transferred  as  a  burden  upon  the  property 
carried  from  one  state  to  another. 

The  difficulty  of  drawing  the  line  between  consti- 
tutional and  unconstitutional  taxation  by  the  state 
w£i.s  acknowledged,  and  has  always  been  acknowl- 
edged, by  this  court ;  but  that  there  is  such  a  line  is 
clear,  and  the  court  can  best  discharge  its  duty  by 
determining  in  each  case  on  which  side  the  tax  com- 
plained of  is.  It  is  as  important  to  leave  the  rightful 
powers  of  the  state  in  respect  to  taxation  unimpaired 
as  to  maintain  the  powers  of  the  Federal  government 
in  their  integrity. 

In  the  second  of  the  cases  recently  decided,  the 
whole  court  agreed  that  a  tax  on  business  carried  on 
\^4thin  the  state  and  without  discrimination  between 
its  citizens  and  the  citizens  of  other  states,  might  be 
constitutionally  imposed  and  collected. 

The  case  now  before  us  seems  to  come  within  this 
principle. 

The  Southern  Express  Company  was  a  Georgia  cor- 
poration carrying  on  business  in  Mobile.  There  was 
no  discrimination  in  the  taxation  of  Alabama  between 
it  and  the  corporations  and  citizens  of  that  state.  The 
tax  for  license  was  the  same  by  whomsoever  the  busi- 
ness was  transacted.  There  is  nothing  in  the  case, 
therefore,  which  brings  it  within  the  case  of  Ward  t. 
Maryland,  12  Wall.  423.  It  seems  rather  to  be  gov- 
erned by  the  principles  settled  in  Woodruff  v,  Parham, 
8/^.  123. 

Indeed,  no  objection  to  the  license  tax  was  taken  at 
the  bar  upon  the  ground  of  discrimination.    Its  validity 
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was  assailed  for  the  reason  that  it  imposed  a  burden 
npon  interstate  commerce,  and  was,  therefore,  repug- 
nant to  the  clause  of  the  constitution  which  confers 
upon  Congress  the  power  to  regulate  commerce  among 
the  several  states. 

It  is  to  be  observed  that  Congress  has  never  under- 
taken to  exercise  this  power  in  any  manner  inconsis- 
tent with  the  municipal  ordinance  under  consideration, 
and  there  are  several  cases  in  which  the  court  has 
asserted  the  right  of  the  state  to  legislate,  in  the  ab- 
sence of  legislation  by  Congress,  upon  subjects  over 
which  the  constitution  has  clothed  that  body  with  leg- 
islative authority.  License  Cases,  5  How.  504  ;  Willson 
V.  Blackbird  Creek  Marsh  Co.,  2  Pet  245 ;  Cooley  v. 
AVardens,  12  How.  315. 

But  it  is  not  necessary  to  resort  to  the  principles 
maintained  in  these  cases  for  the  decision  of  the  case 
now  before  us.  It  comes  directly  within  the  rules  laid 
down  in  the  case  relating  to  the  tax  upon  the  gross 
receipts  of  railroads.  In  that  case  we  said  :  "  It  is  not 
everything  that  affects  commerce  that  amounts  to  a 
regulation  of  it  within  the  meaning  of  the  constitu- 
tion." We  admitted  that  "the  ultimate  effect"  of 
the  tax  on  the  gross  receipts  might  ''be  to  increase  the 
cost  of  transportation,"  but  we  held  that  the  right  to 
tax  gross  receipts,  though  derived  in  part  from  inter- 
state transportation,  was  within  the  general  ' '  author- 
ity of  the  states  to  tax  persons,  property,  business,  or 
occupations  within  their  limits." 

The  license  tax  in  the  present  case  was  upon  a  busi- 
ness carried  on  within  the  city  of  Mobile.  The  business 
licensed  included  transportation  beyond  the  limits  of 
the  state,  or  rather  the  making  of  contracts,  within 
the  state,  for  such  transportation  beyond  it.  It  was 
with  reference  to  this  feature  of  the  business  that  the 
tax  was,  in  part,  imposed  ;  but  it  was  no  more  a  tax 
upon  interstate  commerce  than  a  general  tax  on  dray- 
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age  would  be,  because  the  licensed  draTman  might 
sometimes  be  employed  in  hauling  goods  to  vessels  to 
be  transported  beyond  the  limits  of  the  state. 

We  think  it  would  be  going  too  far  so  to  narrow 
the  limits  of  state  taxation. 

The  judgment  of  the  supreme  court  of  Alabama  is, 
therefore,  afltened. 

Judgment  affirmed. 


THE   CLEVELAND,    PAESTESVILLE,   &   ASHTA 
BULA  RAILROAD  COMPANY  t?.  STATE 
OF  PENNSYLVANIA. 

15  WdOaee^  800. 

Supreme  Court  of  the  United  States  ;  December  Term 

1872. 

Taxes.  Bonds.  Bonds  issued  by  a  railway  company  are  property  in 
the  hands  of  the  holders ;  and  when  held  by  non-reaidents  of  the 
state  by  which  the  company  was  incorporated,  they  are  beyond  the 
jurisdiction  of  the  state,  and  are  not  subject  to  its  power  of  taxa- 
tion. 

Hence  a  state  law  which  requires  the  treasurer  of  a  railway  company, 
incorporated  by  and  doing  business  within  the  state,  to  retain  a 
percentage  of  the  interest  due  upon  bonds  of  the  company,  made 
and  payable  out  of  the  state  to  non-residents,  citizens  of  other 
states,  and  held  by  them,  is  not  a  legitimate  exercise  of  the  taxing 
power  of  the  state.  It  is  a  law  which  interferes  between  the  com- 
pany and  the  bondholders,  and,  under  pretense  of  levying  a  tax, 
<»ommandB  the  company  to  withhold  a  portion  of  the  stipulated 
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interest  and  pay  it  over  to  the  state;  thus  impairing  the  obligation 
of  the  contract  between  the  parties. 
The  facts  that  snch  bonds  are  secured  by  a  mortgage,  executed  dm- 
nltaneously  with  them,  upon  property  of  the  railway  company 
situated  within  the  state,  does  not  render  the  bonds  liable  to  tax- 
ation by  the  state,  under  such  a  law.  So  held,  in  regard  to  a 
statute  of  Pennsylvania,  in  which  state  a  mortgage,  though  in  form 
a  conveyance,  is  held  to  be  a  mere  security  for  a  debt,  and  trans- 
fers no  estate  in  the  mortgaged  premises.  Such  a  right  has  no 
locality  independent  of  the  party  in  whom  it  resides. 

Error  from  the  supreme  conrt  of  the  United  States 
to  the  supreme  court  of  Pennsylvania. 

This  was  an  appeal  by  the  Cleveland,  Painesville, 
&  Ashtabula  Railroad  Company  from  the  settlement 
of  an  account  for  taxes  against  the  company,  made  by 
the  auditor-general  and  state  treasurer  of  Pennsyl- 
vania. 

The  company  was  incorporated  by  the  legislature 
of  Ohio,  and  authorized  to  construct  a  railroad  from 
the  city  of  Cleveland,  in  that  state,  to  the  state  line  of 
Pennsylvania ;  which  road  was  accordingly  built  by 
the  company.  Subsequently  the  legislature  of  Penn- 
sylvania also  incorporated  the  company  and  author- 
ized it  to  construct  a  railroad  from  the  city  of  Erie,  in 
that  state,  to  the  state  line  of  Ohio,  to  connect  with 
the  railroad  from  Cleveland ;  and  under  this  authority 
the  road  was  constructed  as  designated,  and  connected 
with  the  road  from  Cleveland,  so  as  to  form  a  continu- 
ous line  between  the  cities  of  Cleveland  and  Erie. 

The  affairs  of  both  companies  were  controlled  as 
one  company,  by  a  single  board  of  directors,  and  the 
entire  line  between  Cleveland  and  Erie  was  managed 
as  one  road. 

In  1868,  the  company  had  issued  bonds  amounting 
to  two  million  five  hundred  thousand  dollars,  secured 
by  mortgages  upon  the  entire  road,  the  right  of  way, 

TV.— 24 
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and  all  the  property  connected  with  the  road.  The 
bonds  were  executed  and  delivered  in  Cleveland,  and 
nearly  all  were  issued  to  and  afterwards  held  and 
owned  by  non-residents  of  Pennsylvania. 

On  May  1,  of  that  year,  the  legislature  of  Pennsyl- 
vania passed  an  act  relative  to  taxes  upon  corporations, 
at  which  section  11  provided  as  follows : 

' '  The  president,  treasurer,  or  cashier  of  every  com- 
pany, except  banks  and  saving  institutions,  incorpo- 
•  rated  under  the  laws  of  this  commonwealth,  doing 
business  in  this  state,  which  pays  interest  to  its  bond- 
holders or  other  creditors,  shall,  before  the  payment 
of  the  same,  retain  from  said  bondholders  or  creditors 
a  tax  of  five  per  centum  upon  every  dollar  of  interest 
paid  as  aforesaid  ;  and  shall  pay  over  the  same  semi- 
annually, on  the  first  days  of  July  and  January  in  each 
and  every  year,  to  the  state  treasurer  for  the  use  of  the 
commonwealth;  and  every  president,  treasurer,  or 
cashier  as  aforesaid,  shall  annually,  on  the  thirty-first 
day  of  each  December,  or  within  thirty  days  thereafter, 
report  to  the  auditor-general,  under  oath  or  affirma- 
tion, stating  the  entire  amount  of  interest  paid  by  said 
corporation  to  said  creditors  during  the  year  ending  on 
that  day ;  and  thereupon  the  auditor-general  and  state 
treasurer  shall  proceed  to  settle  an  account  with  said 
corporation  as  other  accounts  are  now  settled  by 
law." 

Under  this  law,  the  treasurer  of  Ihe  companj^,  in 
May,  1869,  made  a  report  showing  that  during  the 
previous  year  the  company  had  paid  interest  on  its 
bonds  above  mentioned,  at  the  rate  of  seven  per  c^nt. 
amounting  to  one  hundred  and  seventy-five  thousand 
dollars.  Thereupon  the  auditor-general  and  the  state 
treasurer  apportioned  this  interest  according  to  the 
length  of  the  road,  assigning  to  the  part  within  the 
state  of  Pennsylvania  an  amount  in  proportion  to  the 
whole  indebtedness  which  that  part  bears  to  the  whole 
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road,  and  settled  an  account  for  that  amonnt  against 
the  company. 

From  this  settlement  the  company  appealed,  under 
the  statute  of  Pennsylvania,  to  one  of  the  courts  ot 
common  pleas  of  that  state,  by  which  the  validity  of 
the  tax  was  sustained,  and  judgment  for  the  state  was 
entered  accordingly.  The  company  prosecuted  a  writ 
of  error  to  this  judgment,  from  the  supreme  court  of 
the  state,  which  affirmed  the  judgment ;  upon  which 
this  writ  of  error  was  sued  out  by  the  company  from 
the  supreme  court  of  the  United  States,  under  section 
2  of  the  amended  judiciary  act  of  1867. 

•71  E.  Oowen^  and  J.  W.  SiTnonton^  for  the  plaintiff 
in  error. 

F.  Carrol  Brewster^  and  •/".  W.  M.  Newlin^  for  the 
defendant  in  error. 

Field,  J.  [After  stating  the  facts.] — ^The  question 
presented  in  this  case  for  our  determination  is,  whether 
section  11  of  the  act  of  Pennsylvania  of  May,  1868,  so 
far  as  it  applies  to  the  interest  on  bouds  of  the  rail- 
road company,  made  and  payable  out  of  the  state, 
issued  to  and  held  by  non-residents  of  the  state,  citi- 
zens of  other  states,  is  a  valid  and  constitutional  exer- 
cise of  the  taxing  power  of  the  state,  or  whether  it  is 
an  interference,  under  the  name  of  a  tax,  with  the  ob- 
ligation of  the  contracts  between  the  non-resident 
bondholders  and  the  corporation.  If  it  be  the  former, 
this  court  can  not  arrest  the  judgment  of  the  state 
court ;  if  it  be  the  latter,  the  alleged  tax  is  illegal,  and 
its  enforcement  can  be  restrained. 

The  case  before  us  is  similar,  in  its  essential  par- 
ticulars, to  that  of  Railroad  Co.  v.  Jackson,  reported 
in  7  Wall.  There,  as  here,  the  company  was  incorpo- 
rated by  the  legislatures  of  two  states,  Pennsylvania 
and  Maryland,  under  the  same  name,  and  its  road  ex- 
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tended  in  a  continuous  line  from  Baltimore  in  one 
state,  to  Sunbury  in  the  other.  And  the  company 
had  issued  bonds  for  a  large  amount,  drawing  interest, 
and  executed  a  mortgage  for  their  security  upon  its 
entire  road,  its  franchises  and  fixtures,  including  the 
portion  lying  in  both  states.  Coupons  for  the  differ- 
ent installments  of  interest  were  attached  to  each  bond. 
There  was  no  apportionment  of  the  bonds  to  any  part 
of  the  road  lying  in  either  state.  The  whole  road,  was 
bound  for  each  bond.  The  law  of  Pennsylvania,  as  it 
then  existed,  imposed  a  tax  on  money  owing  by 
solvent  debtors,  of  three  mills  on  the  dollar  of  the 
principal,  payable  out  of  the  interest.  An  alien 
resident  in  Ireland  was  the  holder  of  some  of  the 
bonds  of  the  railroad  company,  and  when  he  presented 
his  coupons  for  the  interest  due  thereon,  the  company 
claimed  the  right  to  deduct  the  tax  imposed  by  the 
law  of  Pennsylvania,  and  also  an  alleged  tax  to  the 
United  States.  The  non-resident  refused  to  accept 
the  interest  with  these  deductions,  and  brought  suit 
for  the  whole  amount  in  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland.  That  court,  the 
<5hief  justice  presiding,  instructed  the  jury,  that  if  the 
plaintiff,  when  he  purchased  the  bonds,  was  a  British 
subject,  resident  in  Ireland,  and  still  resided  there,  he 
was  entitled  to  recover  the  amount  of  the  coupons 
without  deduction.  The  verdict  and  judgment  were 
in  accordance  with  this  instruction,  and  the  case  was 
brought  here  for  review. 

This  court  held  that  the  tax,  under  the  law  of 
Pennsylvania,  could  not  be  sustained,  as  to  permit  its 
deduction  from  the  coupons  held  by  the  plaintiff 
would  be  giving  effect  to  the  acts  of  her  legislature 
upon  property  and  effects  lying  beyond  her  jurisdic- 
tion. The  reasoning  by  which  the  learned  justice, 
who  delivered  the  opinion  of  the  court,  reached  this 
conclusion,  may  be  open,  perhaps,  to  some  criticism. 
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It  is  not  perceived  how  the  fact,  that  the  mortgage 
given  for  the  security  of  the  bonds  in  that  case 
covered  that  portion  of  the  road  which  extended  into 
Maryland,  could  affect  the  liability  'of  the  bonds  to 
taxation.  If  the  entire  road  upon  which  the  mortgage 
was  given  had  been  in  another  state,  and  the  bonds 
had  been  held  by  a  resident  of  Pennsylvania,  they 
would  have  been  taxable  under  her  laws  in  that  state. 
It  was  the  fact  that  the  bonds  were  held  by  a  non- 
resident which  justified  the  language  used,  that  to 
permit  a  deduction  of  the  tax  from  the  interest,  would 
be  giving  effect  to  the  laws  of  Pennsylvania  upon 
property  beyond  her  jurisdiction,  and  not  the  fact 
assigned  by  the  learned  justice.  The  decision  is, 
nevertheless,  authority  for  the  doctrine,  that  property 
lying  beyond  the  jurisdiction  of  the  state  is  not  a  sub- 
ject upon  which  her  taxing  power  can  be  legitimately 
exercised.  Indeed,  it  would  seem  that  no  adjudica- 
tion should  be  necessary  to  establish  so  obvious  a 
proposition. 

The  power  of  taxation,  however  vast  in  its  charac- 
ter and  searching  in  its  extent,  is  necessarily  limited  to 
subjects  within  the  jurisdiction  of  the  state.  These 
subjects  are  persons,  property,  and  business.  What- 
ever form  taxation  may  assume,  whether  as  duties, 
imposts,  excises,  or  licenses,  it  must  relate  to  one  of 
these  subjects.  It  is  not  possible  to  conceive  of  any 
other,  though,  as  applied  to  them,  the  taxation  may 
be  exercised  in  a  great  variety  of  ways.  It  may  touch 
property  in  every  shape — ^in  its  natural  condition,  in 
its  manufactured  form,  and  in  its  various  transmuta- 
tions. And  the  amount  of  the  taxation  may  be  deter- 
mined by  the  value  of  the  property,  or  its  use,  or  its 
capacity,  or  its  productiveness.  It  may  touch  business 
in  the  almost  infinite  forms  in  which  it  is  conducted — 
in  professions,  in  commerce,  in  manufactures,  and  in 
transportation.    Unless  restrained  by  provisions  of  the 
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federal  constitution,  the  power  of  the  state,  as  to  the 
mode,  form,  and  extent  of  taxation,  is  unlimited, 
where  the  subjects  to  which  it  applies  are  within  her 
jurisdiction. 

Corporations  may  be  taxed,  like  natural  persons, 
upon  their  property  and  business.  But  debts  owing 
by  corporations,  like  debts  owing  by  individuals,  are 
not  property  of  the  debtors  in  any  sense ;  they  are 
obligations  of  the  debtors,  and  only  possess  value  in 
the  hands  of  the  creditors.  With  them  they  are 
property,  and  in  their  hands  they  may  be  taxed. 
To  call  debts  property  of  the  debtors  is  simply  to 
,  misuse  terms.  All  the  property  there  can  be,  in  the 
nature  of  things,  in  debts  of  corporations,  belongs  to 
the  creditors,  to  whom  they  are  payable,  and  follows 
their  domicile,  wherever  that  may  be.  Their  debts 
can  have  no  locality  separate  from  the  parties  to  whom 
they  are  due.  This  principle  might  be  stated  in  many 
different  ways,  and  supported  by  citations  from  nu- 
merous adjudications,  but  no  number  of  authorities, 
and  no  forms  of  expression  could  add  anything  to  its 
obvious  truth,  wnich  is  recognized  upon  its  simple 
statement. 

The  bonds  issued  by  the  railroad  company,  in  this 
case,  are  undoubtedly  property,  but  property  in  the 
hands  of  the  holders,  not  property  of  the  obligors. 
So  far  as  they  are  held  by  non-residents  of  the  state, 
they  are  property  beyond  the  jurisdiction  of  the  state. 
The  law  which  requires  the  treasurer  of  the  companv 
to  retain  five  per  cent,  of  the  interest  due  to  the  non- 
resident bondholder,  is  not,  therefore,  a  legitimate 
exercise  of  the  taxing  power.  It  is  a  law  which  inter- 
feres between  the  company  and  the  bondholder,  and 
under  the  pretense  of  levying  a  tax  commands  the 
company  to  withhold  a  portion  of  the  stipulated  inter- 
est, and  pay  it  over  to  the  state.  It  is  a  law  which 
thus  impairs  the  obligation  of  the  contract  between 
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the  parties.  The  obligation  of  a  contract  depends 
upon  its  terms,  and  the  means  which  the  law  in  exist- 
ence at  the  time  affords  for  its  enforcement.  A  law 
which  alters  the  terms  of  a  contract,  by  imposing  new 
conditions,  or  dispensing  with  those  expressed,  is  a 
law  which  impairs  its  obligation,  for,  as  stated  on 
another  occasion,  such  a  law  relieves  the  parties  from 
the  moral  duty  of  performing  the  original  stipalationa 
of  the  contract,  and  it  prevents  their  legal  enforcement. 
The  act  of  Pennsylvania  of  May  1,  1868,  falls  within 
this  description.  It  directs  the  treasurer  of  every  in- 
corporated  company  to  retain  from  the  interest  stipu- 
lated  to  its  bondholders,  five  per  cent,  upon  every  dol- 
lar, and  pay  it  into  the  treasury  of  the  commonwealth. 
It  thus  sanctions  and  commands  a  disregard  of  the 
express  provisions  of  the  contracts  between  the  com- 
pany and  its  creditors.  It  is  only  one  of  many  cases 
where,  under  the  name  of  taxation,  an  oppressive  ex- 
action is  made  without  constitutional  warrant,  amount- 
ing to  little  less  than  an  arbitrary  seizure  of  private 
property.  It  is,  in  fact,  a  forced  contribution,  levied 
upon  property  held  in  other  states,  where  it  is  sub- 
jected or  may  be  subjected  to  taxation  upon  an  esti- 
mate of  its  full  value. 

The  case  of  Maltby  t?.  Reading,  &c.  R.  R.  Co., 
decided  by  the  supreme  court  of  Pennsylvania  in  1866, 
was  referred  to  by  the  common  pleas  in  support  of  its 
ruling,  and  is  relied  upon  by  counsel  in  support  of  the 
tax  in  question.  The  decision  in  that  case  does  go  to 
the  full  extent  claimed,  and  holds  that  bonds  of  cor- 
porations held  by  non-residents  are  taxable  in  that 
state.  But  it  is  evident,  from  a  perusal  of  the  opinion 
of  the  court,  that  the  decision  proceeded  upon  the 
idea  that  the  bond  of  the  non-resident  was  itself  prop- 
erty in  the  state,  because  secured  by  a  mortgage  on 
property  there.  "It  is  undoubtedly  true,"  said  the 
court,  *'that  the  legislature  of  Pennsylvania  cannot 
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impose  a  personal  tax  upon  the  citizen  of  another 
state,  but  the  constant  practice  is  to  tax  property 
within  our  jurisdiction  which  belongs  to  non-resi- 
dents." And  again:  "There  must  be  jurisdiction 
over  either  the  property  or  the  person  of  the  owner, 
else  the  power  can  not  be  exercised ;  but  when  the 
property  is  within  our  jurisdiction,  and  enjoys  the 
protection  of  our  state  government,  it  is  justly  tax- 
able, and  it  is  of  no  moment  that  the  owner,  who  is 
required  to  pay  the  tax,  resides  elsewhere."  There  is 
no  doubt  of  the  correctness  of  these  views.  But  the 
court  then  proceeds  to  state,  that  the  principle  of  tax- 
ation, as  the  correlative  of  protection,  is  as  applicable 
to  a  non-resident  as  to  a  resident ;  that  the  loan  to  the 
non-resident  is  made  valuable  by  the  franchises  which 
the  company  derived  from  the  commonwealth,  and  as 
an  investment  rests  upon  state  authority,  and  there- 
fore ought  to  contribute  to  the  support  of  the  state 
government.  It  also  adds  that,  though  the  loan  is, 
for  some  purposes,  subject  to  the  law  of  the  domicile 
of  the  holder,  ''yet,  in  a  very  high  sense,"  it  is  also 
property  in  Pennsylvania,  observing,  in  support  of 
this  position,  that  the  holder  of  a  bond  of  the  com- 
pany could  not  enforce  it  except  in  that  state,  and 
that  the  mortgage  given  for  its  security  was  upon 
property  and  franchises  within  her  jurisdiction.  The 
amount  of  all  which  is  this :  that  the  state  which 
creates  and  protects  a  corporation,  ought  to  have  the 
right  to  tax  the  loans  negotiated  by  it,  though  taken 
and  held  by  non-residents — a  proposition  which  it  is 
unnecessary  to  controvert.  The  legality  of  a  tax  of 
that  kind  would  not  be  questioned,  if  in  the  charter  of 
the  company  the  imposition  of  the  tax  were  author- 
ized, and  in  the  bonds  of  the  company,  or  its  certifi- 
cates of  loan,  the  liability  of  the  loan  to  taxation  were 
stated.  The  tax  in  that  case  would  be  in  the  nature 
of  a  license  tax  for  negotiating  the  loan,  for  in  what- 
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ever  manner  made  payable,  it  would  ultimately  fall 
on  the  company  as  a  condition  of  effecting  the  loan, 
and  parties  contracting  with  the  company  would  pro- 
vide for  it  by  proper  stipulations.  But  there  is  noth- 
ing in  the  observations  of  the  court,  nor  is  there  any- 
thing in  the  opinion,  which  shows  that  the  bond  of  the 
non-resident  was  property  in  the  state,  or  that  the 
non-resident  had  any  property  in  the  state  which  was 
subject  to  taxation,  within  the  principles  laid  down 
by  the  court  itself,  which  we  have  cited. 

The  property  mortgaged  belonged  entirely  to  the 
company,  and  so  far  as  it  was  situated  in  Pennsyl- 
vania, was  taxable  there.  K  taxation  is  the  correla- 
tive of  protection,  the  taxes  which  it  there  paid  were 
the  correlative  for  the  protection  which  it  there 
received.  And  neither  the  taxation  of  the  property, 
nor  its  protection,  was  augmented  or  diminished  by 
the  fact  that  the  corporation  was  in  debt  or  free  from 
debt.  The  property  in  no  sense  belonged  to  the  non- 
resident bond-holder,  or  to  the  mortgagee  of  the  com- 
pany. The  mortgage  transferred  no  title;  it  created 
only  a  lien  upon  the  property.  Though  in  form  a 
conveyance,  it  was,  both  at  law  and  in  equity,  a  mere 
security  for  the  debt.  That  such  is  the  nature  of  a 
mortgage  in  Pennsylvania,  has  been  frequently  ruled 
by  her  highest  court.  In  Witmer'  s  Appeal,  45  Pa.  St. 
463,  the  court  said,  ''The  mortgagee  has  no  estate  in 
the  land,  any  more  than  the  judgment  creditor.  Both 
have  liens  upon  it,  and  no  more  than  liens."  And  in 
that  state,  all  possible  interest  in  lands,  whether 
vested  or  contingent,  are  subject  to  levy  and  sale  on 
execution ;  yet  it  has  been  held,  on  the  ground  that 
a  mortgagee  has  no  estate  in  the  lands,  that  the  mort- 
gaged premises  can  not  be  taken  in  execution  for  his 
debt.  In  Rickert  v.  Madeira,  1  Rawle  {Pa.)  329,  the  court 
said,  "A  mortgage  must  be  considered  either  as  a 
chose  in  action^  or  as  giving  title  to  the  land  and  vest- 
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ing  a  real  interest  in  the  mortgagee.  In  the,  latter  case 
it  would  be  liable  to  execution ;  in  the  former,  it 
would  not,  as  it  would  fall  within  the  same  reason  as 
a  judgment  bond  or  simple  contract.  If  we  should 
consider  the  interest  of  the  mortgagee  as  a  real 
interest,  we  must  carry  the  principle  out,  and  subject 
it  to  a  dower  and  to  the  lien  of  a  judgment ; "  .  .  . 
and  that  it  ^4s  but  a  chose  in  actioUy  a  mere 
evidence  of  debt  is  apparent  from  the  whole  current 
of  decisions."  Wilson  v.  Schoenberger,  31  Fa.  St. 
295. 

Such  being  the  character  of  a  mortgage  in  Pennsyl- 
vania, it  can  not^  be  said,  as  was  justly  observed  by 
counsel,  that  the  non-resident  holder  and  owner  of  a 
bond  secured  by  a  mortgage  in  that  state,  owns  any 
real  estate  there.  A  mortgage  being  there  a  mere 
chose  in  action^  it  only  confers  upon  the  holder,  or 
the  party  for  whose  beneiit  the  mortgage  is  given,  a 
right  to  proceed  against  the  property  mortgaged,  upon 
a  given  contingency  to  enforce,  by  its  sale,  the  pay- 
ment of  his  demand.  This  right  has  no  locality  inde- 
pendent of  the  party  in  whom  it  resides.  It  may  un- 
doubtedly be  taxed  by  the  state,  when  held  by  a 
resident  therein ;  but  when  held  by  a  non  -resident,  it 
is  as  much  beyond  the  jurisdiction  of  the  state  as  the 
person  of  the  owner. 

It  is  undoubtedly  true  that  the  actual  situs  of 
personal  property,  which  has  a  Tisible  and  tangible 
existence,  and  not  the  domicile  of  its  owner,  will,  in 
many  cases,  determine  the  state  in  which  it  may  be 
taxed.  The  same  thing  is  true  of  public  securities 
consisting  of  state  bonds  and  bonds  of  municipal  bodies, 
and  circulating  notes  of  banking  institutions;  the 
former,  by  general  usage,  have  acquired  the  charac- 
ter of  and  are  treated  as  property  in  the  place  where 
they  are  found,  though  removed  from  the  domicile  of 
the  owner  ;  the  latter  are  treated  and  pass  as  money 


AMERICAN    RAILWAY    REPORTS.  379 

Cleveland,  &c.  R.  R.  Co.  0.  Pennsylvania. 

wherever  they  are.  But  other  personal  property,  con- 
sisting of  bonds,  mortgages,*  and  debts  generally,  has 
no  situs  independent  of  the  domicile  of  the  owner,  and 
certainly  can  have  none  where  the  instruments,  as 
in  the  present  case,  constituting  the  evidences  of 
debt,  are  not  separated  from  the  possession  of  the 
owners. 

Cases  were  cited  by  counsel  on  the  argument  from 
the  decisions  of  the  highest  courts  of  several  states, 
which  accord  with  the  views  we  have  expressed.  In 
Davenport  n,  Mississippi,  &c.  R.  R.  Co.,  12  lowa^  539, 
the  question  arose  before  the  supreme  court  of  Iowa, 
whether  mortgages  on  property  in  that  state,  held 
by  non-residents,  could  be  taxed,  under  a  law '  which 
provided  that  all  property,  real  and  personal,  within 
the  state,  with  certain  exceptions  not  material  to 
the  present  case,  should  be  subject  to  taxation ;  and 
the  court  said : 

"  Both  in  law  and  equity,  the  mortgagee  has  only 
a  chattel  interest.  It  is  true  that  the  situs  of  the 
property  mortgaged  is  within  the  jurisdiction  of  the 
state ;  but  the  mortgage  itself  being  personal  property, 
a  chose  in  action  attaches  to  the  person  of  the  owner. 
It  is  agreed  by  the  parties  that  the  owners  and  holders 
of  the  mortgages  are  non-residents  of  the  state.  If  so, 
and  the  property  of  the  mortgage  attaches  to  the  per- 
son of  the  owner,  it  follows  that  these  mortgages  are 
not  property  within  the  state ;  and  if  not,  they  are  not 
the  subject  of  taxation." 

In  People  2?.  Eastman,  25  Cal,  603,  the  question 
arose  before  the  supreme  court  of  California,  whether 
a  judgment  of  record  in  Mariposa  county,  upon  the 
foreclosure  of  a  mortgage  upon  property  situated  in 
that  county,  could  be  taxed  there,  the  owner  of  the 
judgment  being  a  resident  of  San  Francisco,  and  the 
law  of  California  requiring  all  property  to  be  taxed 
in  the  county  where  situated  ;  and  it  was  held  that  it 
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was  not  taxable  there.  **The  mortgage,"  said  the 
court,  "  has  no  existence  independent  of  the  thing  se- 
cured by  it ;  a  payment  of  the  debt  discharges  the 
mortgage.  The  thing  secured  is  intangible,  and  has  no 
situ^  distinct  and  apart  from  the  residence  of  the 
holder.  It  pertains  to  and  follows  the  person.  The 
same  debt  may,  at  the  same  time,  be  secured  by  a 
mortgage  upon  land  in  every  county  in  the  state  ;  and 
if  the  mere  fact  that  the  mortgage  exists  in  a  particu- 
lar county  gives  the  property  in  the  mortgage  a  situs 
subjecting  it  to  taxation  in  that  county,  a  party,  with- 
out further  legislation,  might  be  called  upon  to  pay  the 
tax  several  times,  for  the  lien  for  taxes  attaches  at  the 
same  time  in  every  county  in  the  state,  and  the  mort- 
gage in  one  county  may  be  a  different  one  from  that  in 
another,  although  the  debt  secured  is  the  same." 

Some  adjudications  in  the  supreme  court  of  Penn- 
sylvania were  also  cited  on  the  argument,  which  ap- 
pear to  recognize  doctrines  inconsistent  with  that 
announced  in  Maltby  i).  Reading,  &c.  R.  R.  Co.,  par- 
ticularly the  case  of  McKeen  t).  Northampton  County, 
49  Pa.  8t^  519,  and  the  case  of  Short's  Estate,  16 
Id,  63,  but  we  do  not  deem  it  necessary  to  pursue 
the  matter  further.  We  are  clear  that  the  tax  can  not 
be  sustained ;  that  the  bonds,  being  held  by  non-resi- 
dents of  the  state,  are  only  property  in  their  hands, 
and  that  they  are  thus  beyond  the  jurisdiction  of  the 
taxing  power  of  the  state.  Even  where  the  bonds  are 
held  by  residents  of  the  state,  the  retention  by  the 
company  of  a  portion  of  the  stipulated  interest  can 
only  be  sustained  as  a  mode  of  collecting  a  tax  upon 
that  species  of  property  in  the  state.  When  the  prop- 
erty is  out  of  the  state,  there  can  then  be  no  tax  upon  it 
for  which  the  interest  can  be  retained.  The  tax  laws  of 
Pennsylvania  can  have  no  extra  territorial  operation ; 
nor  can  any  law  of  that  state,  inconsistent  with  the 
terms  of  a  contract,  made  with  or  payable  to  parties 
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ont  of  the  state,  have  any  effect  upon  the  contract 
whilst  it  is  in  the  hands  of  such  parties  or  other  non- 
residents. The  extra  territorial  invalidity  of  state 
laws,  discharging  a  debtor  from  his  contracts  with 
citizens  of  other  states,  even  though  made  and  payable 
in  the  state  after  the  passage  of  such  laws,  has  been 
judicially  determined  by  this  court.  Ogden  v,  Saun- 
ders, 12  Wheat  214 ;  Baldwin  v.  Hale,  1  Wall.  223. 
A  like  invalidity  must,  on  similar  grounds,  attend 
state  legislation  which  seeks  to  change  the  obligation 
of  such  contracts  in  any  particular,  and  on  stronger 
grounds,  where  the  contracts  are  made  and  payable  out 
of  the  state. 

It  follows  that  the  judgment  of  the  supreme  court 
of  Pennsylvania  must  be  reversed,  and  the  cause  be 
remanded  for  further  proceedings  in  conformity  with 
this  opinion  ;  and  it  is  so  ordered. 

Davis,  Cliffoed,  Milleb,  and  Hunt,  JJ.,  dis- 
sented. 

Others  concurred. 

Judgment  reversed- 
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RANDALL  r?.  ELWELL. 

52  New  York,  531. 

Court  of  Appeals  of  New  York ;  April  Term^  1873. 

Taxes.  Cars  owned  and  need  by  a  railway  company  upon  its  tracks 
are  personal  property,  and  liable  to  be  seized  and  sold  as  sach  for 
the  collection  of  a  tax  against  the  company. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  second 
judicial  department. 

This  was  an  action  by  Charles  M.  Randall,  as  exec- 
utor, to  recover  from  John  P.  Elwell  and  others,  the 
possession  of  two  horse-railway  cars,  and  damages  for 
the  detention  thereof.  The  plaintiff  claimed  title  to 
the  property  under  a  sale  for  the  collection  of  a  tax 
assessed  against  the  former  owner,  the  Metropolitan 
Railroad  Company,  at  which  sale  the  cars  were  pur- 
chased by  the  plaintiff's  testator.  The  defendants 
claimed  under  a  foreclosure  of  a  mortgage  given  by 
that  company  upon  its  road.  Upon  the  trial,  the  court 
directed  a  verdict  for  tlie  plaintiff,  and  judgment  was 
entered  thereupon  for  the  plaintiff  accordingly.  Prom 
this  judgment  the  defendants  appealed  to  the  general 
term,  which  afllrmed  the  judgment.  From  the  judg- 
ment of  the  general  term,  the  defendants  appealed  to 
the  court  of  appeals. 

Daniel  T.  Walden^  for  the  appellants. 

JE[.  Sheldon^  for  the  respondent. 
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Grovee,  J. — ^The  only  objection  to  the  validity  of 
the  assessment  of  the  railroad  company  by  the  assess- 
ors, to  the  levying  of  the  tax,  the  regularity  of  th^ 
sale  by  the  collector,  and  the  purchase  by  the  plaintiff, 
was  that  made  upon  the  motion  for  a  nonsuit,  which 
was  that  the  plaintiff  had  failed  to  show  a  title  to  the 
cars  in  question.  This  was  too  general  to  call  upon  the 
court  to  consider  and  determine  any  of  the  defects 
now  insisted  upon  by  the  counsel.  The  counsel  is  mis- 
taken in  supposing  that  the  evidence  proved  that  the 
plaintiff  was  a  director  of  the  company  at  the  time  of 
the  purchase  by  him,  or  that  the  evidence  was  such  as 
to  render  that  a  proper  question  for  the  consideration 
of  the  jury  if  that  fact  was  material.  The  plaintiff,  in 
substance,  testified  that  he  thought  he  was  not  a  di- 
rector ;  that  he  had  been  two  or  three  years  before 
that  time ;  had  then  gone  to  California,  and,  for  the 
year  preceding  the  purchase,  had  not  acted  as  a  di- 
rector at  all ;  and  believed  he  had  not  been  elected  as 
such.  It  was  admitted  by  the  plaintiff's  counsel  that 
the  company,  in  its  report  to  the  state  engineer  for  the 
year  in  which  the  cars  were  purchased  by  the  plaintiff, 
stated  that  the  plaintiff  was  a  director.  This  report 
was  not  evidence  against  the  plaintiff.  It  did  not  ap- 
pear that  he  had  had  anything  to  do  with  it,  or  knew 
anything  about  it.  The  questions  whether,  had  the 
plaintiff  been  a  director  at  the  time  of  his  purchase  it 
would  have  any  and  what  effect  upon  the  title,  do 
not  arise  and  will  not  be  considered.  The  conclusion 
of  the  judge  upon  the  trial,  that  the  testimony  proved 
that  the  plaintiff  purchased  the  cars  for  himself,  and 
thereby  acquired  title  thereto,  was  correct.  There  was 
no  conflicting  evidence  as  to  these  facts.  There  was  a 
conflict  as  to  the  value  of  the  cars,  and  of  their  use 
while  detained  by  the  defendants.  The  counsel  for  the 
respondent  states,  in  his  points,  that  the  parties  finally 
agreed  upon  these  facts,  and  refers  to  the  folio  that  l^e 
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claims  shows  it,  which,  upon  examination,  I  think 
hardly  sustains  the  counsel ;  but  as  the  judge,  in  his 
direction  to  the  jury  to  find  a  verdict  for  the  plaintiff, 
fixed  the  specific  sums  which  were  to  be  found  as  the 
value  of  the  cars,  and  of  their  use  while  detained  by 
the  defendants,  and  as  no  specific  objection  was  made 
to  either  of  the  sums  so  fixed  by  the  defendants'  coun- 
sel, or  any  point  made  in  this  court  founded  thereon, 
I  shall  assume  that  such  agreement  was  made. 

The  only  remaining  question  is  whether  the  cars 
were  the  personal  property  of  the  company  against 
which  the  tax  was  levied,  or  a  part  of  its  real  estate. 
If  the  former,  no  question  can  be  made  but  that  the 
collector  had  the  right  to  levy  on  and  sell  them  for 
the  purpose  of  collecting  the  tax ;  being  at  the  time 
in  possession  of  the  company,  against  which  the  tax 
warrant  was  issued,  irrespective  of  the  lien  or  title  of 
any  other  person  by  mortgage  or  otherwise.  1  JRev.  Stat. 
878,  §  2.  If  the  cars  wer^  a  part  of  the  real  estate,  it 
is  equally  clear  that  the  collector  had  no  right  to  levy 
upon  or  sell  them  ;  and  that  the  plaintiff,  by  his  pur- 
chase at  such  sale,  acquired  no  title  thereto,  as  a  col- 
lector of  taxes  has  no  power  to  sell  real  estate.  The 
question  is  whether  the  rolling  stock  of  a  railroad 
company  is  real  or  personal  property.  It  is  obvious 
that  the  mode  of  propelling  the  cars,  whether  by 
steam,  horse,  or  any  other  power,  can  have  no  bearing 
upon  the  question.  The  question  does  not  at  all  depend 
upon  the  length  of  the  road,  or  whether  the  road  of 
one  company  connects  with  that  of  others  of  the  same 
gauge,  and  the  companies  so  connecting,  in  the  trans- 
action of  their  business,  are  in  the  habit  of  running 
the  cars  of  each  over  all  the  roads  so  connecting  (as  is 
often  done),  or  whether  the  road  has  no  connections, 
and,  consequently,  in  the  transaction  of  its  business, 
its  cars  do  not  run  beyond  its  own  track.  I  think  no 
one  would  claim  that  a  car  of  the  New  York  Central, 
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which,  in  the  course  of  business  had  been  run  to 
Chicago,  was  part  of  its  real  estate  while  there  ;  and, 
if  not  such,  I  can  discover  no  principle  upon  which 
the  character  of  the  property  should  be  changed 
when  it  reached  the  Central  track  upon  its  return  trip 
ro  New  York.  It  must  be  borne  in  mind  that  the 
defendants  in  this  case  can  claim  no  equity  upon  the 
ground  that  they  acquired  title  by  purchase  upon  the 
foreclosure  of  a  mortgage  given  to  secure  the  bonds  of 
the  company,  as  the  collector's  warrant  overrides  all 
equities  of  third  persons  in  the  property.  The  ques- 
tion is  presented,  free  from  embarrassment,  whether 
cars,  while  owned  and  used  by  the  company  upon  its 
track,  were  real  estate  or  personal  property.  My  con- 
clusion is  that  they  were  personal  property,  and,  as 
such,  liable  to  be  seized  and  sold  for  the  collection  of 
a  tax  against  the  company.  The  reasons  upon  which 
this  conclusion  is  based  will  be  found  in  Stevens  v. 
Buffalo,  &c.  R.  R.  Co.,  31  Barb.  {N.  T.)  690,  and  in 
Beardsley  t>.  Ontario  Bank,  Id.  619,  and  the  au- 
thorities cited  and  reviewed ;  and  a  repetition  here  is 
unnecessary.  The  reasons  and  authorities  for  holding 
that  the  cars  were  real  estate  will  be  found  clearly  and 
ably  set  forth  in  Farmer' s  Loan,  &c.  Co.  v,  Hendrick- 
son,  25  Barb.  {If.  T.)  485. 

The  judgment  appealed  from  must  be  aflBbrmedy 
with  costs. 

All  concur. 


Judgment  affirmed. 
TV.— 95 
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THE    BOSTON    &   ALBANY    RAILROAD    COM. 

PANT  t).  GREENBUSH. 

52  JSwi  J<yrk^  610. 

Cowrt  of  Appeals  of  New  TorTc  ;  May  Term^  1873. 

JQmine&t  domain.  Highways.  Where  a  statute  authorized  the  cod- 
stTuction  of  streets  and  highways  across  a  *'  railroad  track,"  with- 
out compensation  to  the  owners  of  the  track, — HM^  that  the 
word  ^Urack"  should  be  limited  to  the  track  used  for  public 
traffic  and  for  turn-outs  and  switches,  and  did  not  include  trscks 
used  for  storing  cars,  or  exclusively  for  making  up  trains.  But  a 
finding  that  certain  tracks  across  which  it  was  proposed  to  lay  oat 
a  street  were  in  **  constant  use  for  passing  trains,  and  for  switching 
off  cars  and  making  up  trains,*'  would  not  relieve  the  premises  from 
the  operation  of  the  statute. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  ooxirt  in  the  third 
judicial  department. 

This  was  an  action  by  the  Boston  &  Albany  Rail- 
road Company  to  restrain  the  president  and  trustees  of 
the  village  of  Greenbush  from  opening  a  street  across 
the  tracks  of  the  railroad  company  in  that  village.  The 
court,  upon  trial  without  a  jury,  found  in  favor  of  the 
defendant,  and  judgment  for  the  defendant  was  entered 
accordingly.  Prom  the  judgment  the  plaintiff  ap- 
pealed to  the  general  term,  by  which  it  was  aflBrmed. 
Prom  the  judgment  of  the  general  term  the  defendant 
appealed  to  the  court  of  appeals. 

Oeorge  W.  Miller^  for  the  appellant. 

Arnasa  J.  Parker ^  for  the  respondent. 
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Church,  Ch.  J.— The  validity  of  the  act  of  1858, 
authorizing  the  laying  out  of  streets  and  highways 
across  the  track  of  railroads,  without  compensation  to 
the  owners  of  such  railroads,  was  affirmed  in  Albany, 
&c.  R.  R.  Co.  -0.  Brownell,  24  N.  T.  345,  upon  grounds 
entirely  satisfactory  to  this  court,  and  we  concur  in  the 
construction  of  the  act  given  in  that  case.  The  only 
debatable  question  is  whether  the  track  proposed  to  be 
crossed  is  such  a  track  as  is  authorized  by  the  act  to 
be  crossed  without  compensation.  The  'Hrack  "  speci- 
fied in  the  act  may  include  one  or  more  single  tracks, 
but  should,  I  think,  be  limited  to  the  track  used  for 
public  traffic,  whether  composed  of  one  or  more,  in- 
cluding turn-outs  and  switches,  or  in  other  words, 
what  may  fairly  be  regarded  as  the  roadway.  Grounds 
upon  which  tracks  are  laid  for  storing  cars,  or  exclu- 
sively for  making  up  trains,  are  not  embraced  in  the 
term  "  track." 

The  finding  of  fact  is  that  the  seven  tracks  proposed 
to  be  crossed  are  in  ^'  constant  use  for  passing  trains, 
and  for  switching  off  cars  and  making  up  ti'ains.'^ 
This  finding  does  not  relieve  the  premises  from  the 
operation  of  the  statute.  We  can  not  infer  that  these 
grounds  were  used  substantially  for  storing  cars.  On 
the  contrary,  the  import  of  the  finding  is,  that  although 
in  constant  use  for  passing  trains,  the  tracks  were  also 
used  for  switching  off  cars  and  making  up  trains.  This 
nught  be  done  at  any  point  on  the  road  where  there  is 
a  turn-out  or  switch. 

The  finding  is  controlling  upon  this  point,  and  the 
judgment  must  be  affirmed. 


All  concur. 


Judgment  affirmed. 
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PROUTT  X.  THE  LAKE   SHORE  &  MICHIGAN 
SOUTHERN  RAILWAY  COMPANY. 

52  Nwn  York,  868. 

Court  of  Appeals  of  New  York  ;  April  Term^  1873. 

Ooittolidation.  Contracts.  Where  several  railroad  companies  are 
consolidated,  forming  a  new  company,  such  consolidated  company, 
so  far  as  concerns  the  creditors  of  one  of  the  original  companies,  is 
the  successor  of  that  company,  in  respect  to  the  property  formeriy 
owned  by  that  company;  but  in  respect  to  the  properties  of  the 
other  companies,  it  is  a  new  and  independent  corporation ;  such 
creditors  have  no  claim  against  it  upon  their  original  contracts,  but 
only  by  virtue  of  its  assumption  of  the  obligations  of  the  old  com- 
panies. 

Upon  such  a  consolidation,  the  officers  of  the  new  corporation,  so  far 
as  the  trust  devolves  upon  them  of  managing  property  formerly 
owned  by  one  of  the  old  companies,  occupy  in  relation  to  its 
creditors  the  position  of  successors  to  its  officers,  and  are  bound  by 
all  proceedings  had  against  them ;  but  as  to  the  properties  formerly 
of  the  other  companies  they  are  successors  to  the  officers  of  those 
companies,  against  whom  such  creditors  have  no  right  of  action 
upon  their  original  contracts. 

Hence,  where  an  action  had  been  brought  against  a  railway  company 
and  its  officers  upon  a  contract  with  the  company,  and  such  com- 
pany was  consolidated  with  others  into  a  new  corporation  after  a 
report  of  a  referee  had  been  made  in  the  action  directing  judgment 
for  the  amount  claimed,  and  restraining  defendant  from  making 
any  dividends  until  the  amount  was  paid, — Held^  that  a  subseqnent 
order,  substituting  the  consolidated  'company  and  its  officers  as 
defendants,  was  erroneous,  as  it  made  them  liable  upon  the  original 
contracts,  and  subjected  them  and  all  the  funds  and  property  of  the 
consolidated  company  to  the  restraint  adjudged  against  the  old 
company. 

Appeal  to  the  coiirt  of  appeals  of  New  York  from 
tlie  general  tenn  of  the  supreme  court  in  the  first 
judicial  department. 
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This  was  an  action  by  John  S.  Prouty  against  the 
Michigan  Southern  &  Northern  Indiana  Railroad 
Company,  and  the  directors  and  treasurer  of  that 
company,  to  recover  a  balance  of  certain  dividends. 

The  complaint  alleged  that  the  corporation  defend- 
ant had  issued,  in  1857,  certain  guaranteed  ten  per 
cent,  stock,  known  as  ''  construction  stock,"  the  divi- 
dends upon  which  were  agreed  to  be  paid  in  prefer- 
ence to  dividends  on  the  common  stock ;  that  the 
company  did  not  pay  dividends  on  this  ^  ^  construction 
stock,"  as  guaranteed  by  it,  but,  on  the  contrary, 
treated  it  and  the  common  stock  alike  in  the  payment 
of  dividends,  without  discrimination ;  that  the  plain- 
tiff was  the  owner  of  four  hundred  and  eighty-four 
shares  of  such  stock  ;  that  he  had  received  whatever 
dividends  the  company  declared,  but  that  he  received 
payment  thereof  under  protest;  that  the  company 
guaranteed  the  payment  of  the  ten  per  cent,  on  such 
"  construction  stock,"  and  had,  between  1867  and 
1863,  realized  net  earnings  primarily  applicable  to  the 
payment  thereof. 

The  complaint  prayed  that  an  accounting  be 
had,  and  that  the  company  be  adjudged  to  pay  the 
plaintijff  and  all  others  similarly  situated  the  balance 
of  such  ten  per  cent,  dividends ;  also,  that  the  company 
be  restrained  from  paying  any  other  dividends  till  such 
balance  be  first  paid. 

After  the  action  was  brought,  the  corporation 
defendant  consolidated  with  the  Lake  Shore  Railway 
Company,  forming  a  new  corporation  under  the  name 
of  ' '  The  Lake  Shore  &  Michigan  Southern  Railway 
Company,"  as  authorized  by  the  laws  of  the  state  ; 
and  a  few  months  later  the  new  company  in  like  man- 
ner consolidated  with  the  Buffalo  &  Erie  Railroad 
Company,  pursuant  to  the  laws  of  the  states  of  New 
York,  Pennsylvania,  Ohio,  Lidiana,  Illinois,  and 
Michigan,  the  new  company  taking  the  name  of  "The 
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Lake    Shore    &  Michigan    Southern    Railway    Com- 
pany." 

Subsequently  to  both  these  consolidations  the 
action  was  referred.  No  knowledge  of  the  proceed- 
ings before  the  referee  was  shown  on  the  part  of  the 
consolidated  corporation  ;  nor  did  the  referee's  report, 
when  made,  refer  to  either  of  the  consolidations  or  to 
the  consolidated  companies.  It  directed  judgment 
for  the  plaintiff  for  the  amount  of  the  dividends 
claimed,  with  interest ;  and  also  that  the  Michigan 
Southern  &  Northern  Indiana  Railroad  Company,  its 
ofllcers,  agents,  &c. ,  and  their  successors,  be  restrained 
from  laying  out,  expending,  disposing  of,  or  in  any 
manner  charging  the  property  and  assets  of  the  (Com- 
pany, or  its  rights  and  franchises,  until  such  an  mt 
should  be  paid. 

After  the  coming  in  of  this  report,  the  plaintiff 
moved  that  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  its  directors  and  treasurer,  should 
be  substituted  as  defendants  in  place  of  the  Michigan 
Southern  Railroad  Company,  its  directors  and  treas- 
urer, the  original  defendants.  The  motion  was  granted, 
and  the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  its  dii*ectors  and  treasurer,  were  substituted 
as  defendants  accordingly.  Prom  the  order  of  substi- 
tution, they  appealed  to  the  general  term,  which 
affirmed  the  order ;  and  from  the  order  of  affirmance 
by  the  general  term,  they  appealed  to  the  court  of 
appeals. 

James  Matthews^  for  the  appellants. 

Lucien  Birdseye^  for  the  respondent. 

The  Court. — ^In  so  far  as  the  property  formerly  of 
the  Michigan  Southern  &  Northern  Indiana  Railroad 
Company  is  concerned,  the  present  consolidated  com- 
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pany  is  the  successor  of  the  former  company ;  but  in 
respect  to  the  properties  of  the  other  companies,  which 
have  joined  in  the  consolidation,  it  is  a  new  and  inde- 
pendent company  as  to  the  creditors  of  the  old  Mich- 
igan Southern  &  Northern  Indiana  Railroad  Company, 
and  they  have  no  claim  upon  such  new  company  under 
their  original  contracts,  but  only  by  virtue  of  the 
assumption  by  the  new  company  of  the  obligations  of 
the  several  corporations  which  united  in  the  consolida- 
tion. So  of  the  individual  defendants.  In  so  far  as 
the  trust  devolves  upon  them  of  managing  the  prop- 
erty formerly  of  the  old  company,  they  occupy,  in 
relation  to  the  plaintiff,  the  position  of  successors  to 
the  individual  defendants  named  in  the  complaint, 
and  are  bound  by  all  proceedings  had  against  their 
predecessors.  But  as  to  the  other  properties  which 
have  come  under  their  charge,  they  are  successors  to 
officers  of  other  companies,  against  whom  the  plaintiff 
had  no  right  of  action  upon  his  original  contract. 
Therefore,  both  as  to  the  corporation  defendant,  and 
the  individual  defendants  brought  in  by  the  order  of 
substitution,  if  the  only  effect  of  the  substitution  was 
to  continue  against  them  proceedings  which  affected 
the  property  of  the  original  defendants,  the  case  would 
be  simply  one  of  the  substitution  of  new  parties 
representing  the  same  interests  as  the  original  defend- 
ants, and  this  might  properly  be  done  by  motion 
within  one  year.     Oode^  §  121. 

But  the  effect  of  the  substitution  in  the  present 
case  is  much  more  extensive.  It  not  only  continues 
the  proceedings  against  the  successors  of  the  original 
defendants,  but  against  a  corporation,  and  the  treas- 
urer and  directors  thereof  having  control  of  and  being 
vested  with  the  property  formerly  of  two  other  com- 
panies, not  originally  liable  upon  the  contract,  by  vir- 
tue of  which  the  plaintiff  claims  ;  and  subjects  the 
property  of  those  two  companies  to  a  decision  rendered 
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subsequently  to  the  consolidation  in  an  action  to  which 
they  were  not  parties. 

In  the  action  as  originally  brought,  the  defendant 
being  a  foreign  corporation,  a  judgment  could  only  be 
enforced  against  such  of  the  property  of  tne  defendant 
as  could  be  found  within  this  state,  and  by  personal 
remedies  against  such  of  the  officers  as  resided  within 
this  state  or  were  here  found  and  served  with  process 
in  the  action.  By  the  decision  of  the  referee,  the 
directors  and  treasurer  of  the  original  corporation  de- 
fendant were  not  only  required  to  pay  the  amount 
found  due  to  the  plaintiff  for  back  dividends,  but  were 
also  restrained  from  making  any  disposition  of  the 
funds,  effects,  or  property  of  the  corporation  defend- 
ant or  any  part  thereof,  and  from  declaring  or  paying 
any  dividends  on  its  common  stock,  untU  the  claims 
of  the  plaintiff,  and  all  other  holders  of  the  guaranteed 
stock  described  in  the  complaint,  should  be  satisfied  in 
full.  The  substitution  of  the  present  consolidated 
company  and  its  officers  as  defendants  in  place  of  the 
old  Michigan  Southern  company  and  its  officers,  the 
original  defendants,  makes  all  these  provisions  obliga- 
tory upon  the  substituted  defendants,  and  sub- 
jects them  and  all  the  funds  and  property  of 
the  consolidated  company  to  the  restraint  ad- 
judged against  the  old  Michigan  Southern  com- 
pany. 

It  may  be  that  the  obligations  which  the  consoli- 
dated company  has  assumed  render  it  just  that  such  a 
judgment  should  ultimately  be  rendered  against  it. 
But  however  clearly  it  may  appear  that  the  plaintiff 
and  those  in  whose  behalf  the  action  purports  to  be 
brought  are  entitled  to  such  a  remedy,  it  can  legally 
be  obtained  only  in  an  action  against  the  parties  af- 
fected, founded  upon  their  assumption  of  the  liabilities 
of  others,  and  not  by  the  summary  process  of  a  motion 
to  insert  their  names  as  defendants,  and  thus  to  apply 
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to  them  an  adjudication  previously  made  against  the 
original  debtors. 

The  order  appealed  from  should  be  reversed,  with 
^osts. 

Peokham,  J.,  did  not  sit. 

Others  concurred. 

Order  reversed. 


MoMAHON  7).  MACT. 

51  Nw  T&rk,  155. 

Commission  of  Appeals  qf  New   TorJc;    September 

Term,  1872. 

Oontracto.  Individual  liabiUty  of  atockholden.  One  who,  with  bis 
hired  men  and  horses,  bad  rendered  services  in  the  constraction  of 
a  railway  to  the  contractors  with  the  railway  company  for  its  con- 
struction, upon  the  failure  of  the  contractors  to  pay  him,  brought 
his  action  against  the  company,  as  the  laws  of  the  state  in  such 
cases  permitted  {N.  T.  Laws  qf  1850,  ch.  140,  §  12),  and  recovered 
judgment,  execution  upon  which  was  returned  unsatisfied.  After- 
wards he  brought  an  action  against  one  whom  be  alleged  to  be  a 
stockholder  in  the  railway  company,  under  a  statute  which  pro- 
vided that  each  stockholder  of  such  a  company  should  be  "indi- 
vidually liable  to  the  creditors  of  such  company,  to  an  amount 
equal  to  the  amount  unpaid  on  the  stock  held  by  him,  for  all  the 
debts  and  liabilities  of  such  company,  until  the  whole  amount  of 
the  capital  stock  so  held  by  him  shall  have  been  paid  to  the  com- 
pany;" and  that  all  the  stockholders  should  be  "jointly  and 
severally  liable  for  the  debts  due  or  owing  to  any  of  its  laborers 
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and  servants,  other  than  cod  tractors,  for  personal  services  for 
thirty  days'  service  performed  for  such  company;  but  shall  not  be 
liable  to  an  action  therefor  before  an  execution  shall  be  returned 
unsatisfied  in  whole  or  in  part  against  the  corporation."  Upon 
these  provisions, — 

Hdd^  1.  That  no  action  could  be  sustained  by  the  plaintiff  indepeo- 
dent  of  Iiis  judgment;  under  the  first  clause,  because  he  was  not  a 
creditor  of  the  company,  but  of  the  contractors;  nor  under  the 
second  clause,  because  he  was  not  himself  a  laborer  or  servant  of 
the  company. 

2.  That  effect  could  only  be  given  to  the  judgment,  either  by 
treating,  it  as  conclusive  evidence  of  a  debt  existing  when  the 
action  was  brought,  or  as  itself  a  debt,  constituting  the  plaintiff  a 
creditor  of  the  company  at  and  from  the  date  of  the  recovery. 
Upon  the  first  theory,  the  defendant  in  this  case  could  not  be  held 
liable,  as  the  debt  would  be  barred  by  the  statute  of  limitations; 
nor  could  he  be  held  upon  the  second  theory,  as  before  the  rendi- 
tion of  the  judgment  he  had  ceased  to  be  a  stockholder. 

In  an  action,  under  such  a  statute,  to  enforce  the  liability  thereby 
imposed  upon  a  stockholder,  evidence  is  admissible  upon  the  part  of 
the  defendant,  to  show  that  an  assignment  of  stock,  absolute  upon 
its  face,  was  in  fact  given  to  him  as  collateral  security,  and  was 
held  by  him  for  that  purpose  only. 

It  8eem$y  that,  in  such  an  action,  proof  of  a  judgment  against  the 
company  is  neither  conclusive  nor  prima  fads  evidence  of  the 
existence  of  a  debt  against  the  company.  Even  if  such  a  judg- 
ment were  deemed  pHma  fade  evidence  of  such  indebtedness, 
where  it  appears  that  an  inseparable  part  of  the  judgment  was  for 
labor  and  services  not  performed  by  plaintiff  himself,  it  is  not  a 
debt  for  which  a  stockholder  is  liable,  and  plaintiff,  therefore, 
could  not  recover. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  in  the  third 
judicial  district. 

This  was  an  action  by  Michael  McMahon  to  recover 
from  Charles  A.  Macy,  as  a  stockholder  holding  un- 
paid stock  of  the  Sackett'  s  Harbor  &  Saratoga  Rail- 
road Company,  an  alleged  debt  of  that  company  to 
the  plaintiff.    The  facts  are  stated  in  the  opinion. 
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Upon  trial  before  a  referee,  the  referee  reported  in 
favor  of  the  plaintiff,  and  judgment  thereupon  was 
entered  for  the  plaintiff.  From  this  judgment  the 
defendant  appealed  to  the  general  term,  which  affirmed 
the  judgment.  From  the  judgment  of  the  general 
term  the  defendant  appealed  to  the  commission  of 
appeals. 

Charles  Tracy ^  for  the  appellant: 

John  Costigan^  for  the  respondent. 

Eabl,  Com. — ^During  the  months  of  October  and 
November,  1854,  Wilkins,  Decker  &  Co.  were  con- 
tractors on  one  of  the  sections  of  the  Sackett'  s  Harbor 
&  Saratoga  railroad;  and  during  these  months  the 
plaintiff  worked  for  them  upon  the  railroad  in  person, 
and  with  his  hired  man  and  team ;  and  they  failed  to 
pay  him  for  the  work  from  October  16  to  the  19th  day 
of  the  next  month.  On  December  21,  1854,  the  plain- 
tiff commenced  an  action  in  the  supreme  court  against 
the  railroad  company  to  recover  the  amount  due  him 
from  the  contractors  for  this  work ;  and  on  March  31, 
1857,  he  recovered  a  judgment  against  it  for  the  sum 
of  two  hundred  and  forty-eight  dollars  and  eight 
cents,  damages  and  costs.  From  this  judgment  it 
appealed  to  the  general  term  of  the  supreme  court, 
and  the  judgment  was  affirmed,  and  a  judgment  was 
entered  for  costs  upon  the  appeal,  May  27,  1858,  for 
sixty-seven  dollars  and  nineteen  cents.  It  then  appealed 
to  the  court  of  appeals,  and  the  judgment  was  again 
affirmed,  and  judgment  for  costs  upon  that  appeal  was 
entered  December  26,  1861,  for  one  hundred  and  fifty- 
seven  dollars  and  sixty-nine  cents.  Executions  were 
issued  upon  all  these  judgments  and  returned  wholly 
unsatisfied. 

Then  this  action  was  commenced  against  this  de- 
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f endant,  September  4, 1864,  and  a  recovery  was  had  for 
the  whole  amount  of  these  judgments,  with  interest 
and  costs. 

On  August  11,  1854,  Stanton  &  Wilcox  transferred 
to  the  defendant  one  share  of  the  capital  stock  of  the 
company ;  and  on  October  20,  1864,  two  thousand  five 
hundred  shares ;  and  on  the  last  named  day  H.  Stan- 
ton transferred  to  him  three  thousand  nine  hundred 
and  seventeen  shares.  These  transfers  were  all  abso- 
lute in  form,  and  were  made  upon  the  books  of  the 
company.  They  all  stood  on  the  books  in  the  name 
of  the  defendant  until  November  3,  1854,  when  he 
transferred  three  thousand  eight  hundred  and  thirty- 
five  shares  to  John  Hollister,  and  the  remainder  of  the 
shares  continued  in  his  name  until  March  21,  1855, 
when  he  transferred  them  all  to  E.  C.  Hamilton.  But 
ten  per  cent,  had  been  paid  upon  this  stock.  It  was 
transferred  to  the  defendant  by  Stanton,  to  be  held  as 
collateral  security  for  a  debt  due  him  from  Stanton, 
and  he  paid  no  consideration  for  the  transfer.  The 
defendant  transferred  the  stock,  as  above  stated,  at 
the  request  of  Stanton,  receiving  no  consideration  for 
the  transfers.  It  was  as  a  holder  of  this  stock,  that 
the  defendant  was  sought  to  be  made  liable  and  was 
held  to  be  liable  in  this  action. 

It  is  supposed  that  the  recovery  was  had  against 
the  railroad  company  under  section  12,  chapter  140  of 
the  Laws  of  1850,  which  makes  every  railroad  company, 
upon  certain  conditions,  liable  for  work  performed  by 
any  laborer  for  a  contractor  engaged  in  the  construc- 
tion of  its  road. 

This  action  against  the  defendant  is  based  upon 
section  10  of  the  same  act,  as  amended  by  chapter  284 
of  the  Laws  of  1854,  which  is  as  follows : 

"Each  stockholder  of  any  company  formed  under 
this  act  shall  be  individually  liable  to  the  creditors  of 
such  company,  to  an  amount  equal  to  the  amount  un- 
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paid  on  tlie  stock  held  by  liim,  for  all  the  debts  and 
liabilities  of  such  company,  until  the  whole  amount  of 
the  capital  stock  so  held  by  him  shall  have  been  paid 
to  the  company,  and  all  the  stockholders  of  any  such 
company  shall  be  jointly  and  severally  liable  for  the 
debts  due  or  owing  to  any  of  its  laborers  and  servants, 
other  than  contractors,  for  personal  services  for  thirty 
days'  service  performed  for  such  company,  but  shall 
not  be  liable  to  an  action  therefor  before  an  execution 
shall  be  returned  unsatisfied  in  whole  or  in  part  against 
the  corporation,  and  the  amount  due  on  such  execu- 
tions shall  be  the  amount  recoverable,  with  costs, 
against  such  stockholders ;  before  such  laborer  or 
servant  shall  charge  such  stockholder  for  such  thirty 
days'  service  he  shall  give  him  notice  in  writing, 
within  twenty  days  after  the  performance  of  such  ser- 
vices, that  he  intends  so  to  hold  him  liable,  and  shaU 
commence  such  action  therefor  within  thirty  days  after 
the  return  of  such  execution  unsatisfied  as  above  men- 
tioned ;  and  every  such  stockholder,  against  whom 
any  such  recovery  by  such  laborer  or  servant  shall 
have  been  had,  shall  have  a  right  to  recover  the  same 
of  the  other  stockholders  in  said  corporation  in  rata- 
ble proportion  to  the  amount  of  the  stock  they  shall 
respectively  hold  with  himself." 

If  the  plaintiflF  stood  here  without  any  judgment 
against  the  company,  relying  solely  upon  his  original 
claim  for  work  done  for  the  contractor,  it  would  not  be 
claimed  that  he  could  succeed  in  this  action.  He  was 
not  a  laborer  for  the  company,  and  hence  could  not 
recover  against  the  defendant  under  the  second  clause 
of  section  10.  He  was  not  a  creditor  of  the  company, 
but  of  the  contractor,  and  hence  it  is  not  certain  that 
he  could  recover  under  the  first  clause  of  the  section. 
And,  in  any  event,  his  cause  of  action  would  be  barred 
by  the  statute  of  limitations.  Hence,  if  this  recovery 
is  to  be  upheld,  it  must  be  by  reason  of  some  effect  to 
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be  given  to  the  judgments  against  the  company.  What 
effect  should  begivren  to  them  in  such  an  action  as  this 
is  not  entirely  certain,  as  there  is  much  conflict  in  the 
decisions  upon  the  subject.  I  will,  however,  assume, 
as  claimed  by  the  counsel  for  the  plaintiff,  that  the 
judgments  are  conclusive  upon  the  defendant. 

Under  section  10,  the  plaintiff  was  not  required  to 
sue  the  company,  as  a  condition  precedent,  before  he 
could,  as  a  creditor,  enforce  his  debt  against  the  de- 
fendant as  a  stockholder.  Such  a  condition  is  required 
only  in  the  case  of  a  suit  against  a  stockholder  under 
the  second  clause  of  the  section  for  a  recovery  of  a 
debt  due  to  a  laborer  or  servant  of  the  company.  This 
view  of  the  section  is  justified  by  the  whole  framework 
of  the  section,  and  is  demonstrated  by  its  grammatical 
construction.  Hence,  if  we  assume  that  the  judgments 
are  conclusive  as  evidence,  that  the  debt  was,  as  al- 
leged in  the  complaint,  contracted  in  1854,  and  that 
the  defendant  can  not  dispute  it,  and  that  this  action 
is  brought  to  recover  the  debt  thus  conclusively  estab- 
lished, yet  the  plaintiff  must  fail,  as  the  debt,  under 
this  view  of  the  case,  was  barred  by  the  statute  of  lim- 
itations. The  cause  of  action,  under  this  view,  accrued 
in  1864,  and  the  defendant  could  have  been  sued  at 
once.  But  if  we  assume  that  the  judgments  are  not 
merely  conclusive  evidence  of  a  debt  of  the  company 
contracted  in  1854,  but  that  they  are  themselves  debts 
constituting  the  plaintiff,  at  their  dates,  a  creditor  of 
the  company,  and  that  this  action  is  founded  upon 
such  judgments  for  the  recovery  of  them,  as  debts 
against  the  company,  of  the  defendant  as  a  stock- 
holder, yet  there  is  an  insuperable  difficulty  in  the 
way  of  a  legal  recovery  in  this  case.  Upon  this  as- 
sumption the  plaintiff  became  a  creditor  of  the  com- 
pany at  the  time  his  first  judgment  was  recovered, 
which  was  on  March  31,  1857,  more  than  two 
years  after  the  defendant  had  parted  with  his  un- 
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paid  stock,  and  had  ceased  to  be  liable  as  a  stock- 
holder. 

We  must  treat  the  first  judgment  recovered  either 
as  conclusive  evidence  of  a  debt  existing  and  due  the 
plaintiff  from  the  company  in  November,  1854,  or  as 
itself  a  debt  constituting  the  plaintiff  a  creditor  of  the 
company  at  and  from  its  recovery.  It  can  not  be 
treated  in  any  other  way,  nor  receive  any  other  effect, 
and  hence,  for  the  reasons  stated,  it  can  not  form  any 
basis  for  upholding  the  recovery  in  this  action. 

We  might  stop  here,  and  there  would  be  ample 
reason  for  reversing  the  judgment  below ;  but  there  is 
still  a  further  reason  for  doing  so.  It  was  shown 
upon  the  trial  that  the  stock  was  transferred  to  the 
defendant,  as  collateral  security  for  a  debt  due  him 
from  Stanton,  and  that  it  was  held  by  him  for  that 
purpose  only.  The  referee  refused  to  give  any  effect 
to  this  evidence,  holding  that  parol  evidence  could 
not  be  received  to  contradict  or  vary  the  written 
assignments  or  transfers,  which  were  absolute  in  form. 
In  this  he  erred.  It  is  always  competent  to  show  that 
an  assignment  or  conveyance,  absolute  in  form,  was 
only  intended  as  a  security.  Hodges  ^>.  Tennessee,  &c. 
Ins.  Co.,  8  N.  r.  416;  Despard  T).  Walbridge,  15  Id. 
374 ;  Stnrtevant  t).  Sturtevant,  20  Id.  39.  There  is 
nothing  in  any  statute  which  makes  the  books  of 
the  company  the  incontrovertible  evidence  of  owner- 
ship of  stock.  A  person  may  be  the  absolute,  legal, 
and  equitable  owner  of  stock  without  any  transfer 
appearing  upon  the  books.  McNiel  «.  Tenth  Nat. 
Bank,  46  N.  Y.  325. 

Section  11  of  the  general  railroad  act  of  1850  pro- 
vides that  no  person  holding  stock  in  any  railroad 
company,  as  collateral  security,  shall  be  personally 
liable  as  a  stockholder,  but  the  person  pledging  the 
stock  shall  have  the  liability  as  stockholder.  Under 
this  law  the  evidence  that  the  stock  in  question  was 
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assigned  to  the  defendant  as  collateral  security  should 
have  been  received  and  considered,  and  should  have 
secured  to  the  defendant  exemption  from  liability  on 
account  of  the  stock. 

I  therefore  reach  the  conclusion  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

Gray,  Com. — ^FoUowing  the  plaintiffs  allegation 
in  his  complaint,  that  the  defendant  was  a  stockholder 
in  the  Sackett's  Harbor  &  Saratoga  Railroad  Com- 
pany, and  that  a  certain  amount  remained  unpaid 
upon  his  stock,  is  the  allegation  that  on  March  31, 
1  ^57,  he  recovered  judgment  against  that  company  for 
the  sum  of  two  hundred  and  forty- eight  dollars  and 
eight  cents,  damages  and  costs,  '  ^  for  a  debt  contracted 
by  them."  It  does  not  appear  from  the  skeleton 
statement  of  the  judgment  given  in  evidence  or  other- 
wise, except  from  the  report  of  the  referee,  for  what 
cause  of  action  the  judgment  was  recovered.  Prom 
that,  it  appears  that  the  recovery,  instead  of  being  for 
a  debt  contracted  by  the  company,  was  for  work, 
labor,  and  services  performed  by  the  plaintiff  himself 
' '  and  his  hired  man  and  team, ' '  for  certain  contractors 
engaged  in  constructing  for  the  company  a  section  of 
their  road.  The  only  question  I  propose  to  discuss 
arises  upon  the  defendant' s  exceptions  to  the  rulings 
of  the  referee,  which  were,  in  substance,  that  the  judg- 
ment, as  3tated  in  his  report,  warranted  a  recovery  b} 
the  plaintiff  against  the  defendant  in  this  action  a> 
well  for  the  labor  performed  by  the  plaintiff's  man 
and  team  as  for  the  labor  and  services  performed  by 
the  plaintiff  in  person. 

Whether  a  judgment  against  a  company  is  in  a 
separate  action  against  a  stockholder  for  the  recovery 
of  the  same  debt,  evidence  of  the  debt  sued  upon, 
presents  a  question  which  has  been  much  litigated  in 
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this  state,  and  yet  never  decided  in  any  of  its  courts  of 
last  resort.  As  early  as  1822,  Spencer,  Ch.  J.,  as  a 
member  of  the  court  for  the  correction  of  errors,  with- 
out aUuding  to  the  fact  that  the  liability  of  stock- 
holders, when  sued  separately,  was  remote  and  de- 
)endent  upon  the  contingency  of  the  ability  of  the 
reditor  to  collect  his  debt  by  execution  against  the 
company,  or  the  relation  of  the  stockholder,  when 
thus  sued,  to  the  company,  held  that  as  the  debt 
against  the  company  was  also  a  debt  against  the 
stockholder  individually,  and  because  the  company 
itself  was  concluded  by  the  judgment,  the  stockholder 
when  sued  alone  was  equally  concluded.  Slee  c. 
Bloom,  20  Johns,  {N.  T.)  669,  684.  This  opinion  was 
afterward  referred  to  with  apparent  approbation  in 
Moss  t.  Oakley,  2  Hill  {JST,  T.)  265,  267,  the  decision 
of  the  question  not  being  regarded  as  necessary  to  the 
decision  of  the  cases  to  which  I  have  referred,  but 
simply  as  the  individual  expression  of  a  single  judge 
in  each  case.  The  question  was  again  presented  in  Moss 
z.  McCuUough,  5  Hill  {N.  T,)  131,  in  which,  after  a 
full  review  of  all  the  cases,  and  a  discussion  of  the 
principle  involved,  by  Justices  Cowen  and  Bronson, 
the  court  held,  Nelsox,  J.,  concurring,  that  a  judgment 
against  the  company  was  not,  as  against  a  stockholder 
when  sued  separately  for  the  same  debt,  even  prima 
facie  evidence  of  the  debt  sued  upon.  The  case  went 
back  and  was  retried,  and  upon  the  same  facts  appear- 
ing, the  plaintiff  was  nonsuited.  Then,  after  the 
change  wrought  in  our  judicial  system  by  the  consti- 
tution of  1846,  the  same  case  was  brought  before  the 
general  term  of  the  fourth  judicial  district,  where  a 
motion  for  a  new  trial  prevailed,  the  court  holding, 
among  other  things,  that  the  judgment  against  the 
company  was,  in  a  separate  action  against  stock- 
holders, prima  facie  evidence  of  the  debt  sued  upon. 
7  Barh.  {N.  F.)  279,  296.     Whether  a  new  trial  was 
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had,  or  what  was  the  ultimate  disposition  of  the  case, 
does  not  appear  from  the  reports.  The  question  con- 
tinuing to  be  unsettled,  came  up  in  the  court  of 
appeals  in  March,  1860.  Belmont  v.  Coleman,  21  N. 
Y.  96.  So  far  as  appears  from  the  report  of  that  case, 
seven  only  of  the  eight  judges,  of  which  it  was  then 
composed,  were  present.  Other  questions  were  in- 
volved. Bacon,  J.,  who  delivered  the  opinion  of  the 
court,  held  that  the  judgment  against  the  company 
was,  in  a  stiit  against  a  stockholder  for  the  same  debt, 
prima  facie  evidence  of  the  debt ;  in  this  view  two  of 
his  associates  concurred,  and  four  "  refused  to  commit 
themselves  to  the  doctrine  that  a  judgment  against  the 
corporation  was  even  prima  fade  evidence  against  a 
stockholder''  {Id.  102),  and  the  case  was  disposed  of 
upon  other  grounds.  In  July,  1861,  the  question  was 
again  presented  to  the  supreme  court,  of  which  Justice 
Baoon  was  at  the  time  the  presiding  justice,  and  it 
was  then,  by  the  unanimous  judgment  of  the  court, 
held  that  a  judgment  against  the  company  was  not 
even  prima  fade  evidence  in  a  suit  against  a  stock 
holder  for  the  recovery  of  the  same  debt.  Strong  «. 
Wheaton,  38  Barh.  {N,  F.)  616,  621.  If,  therefore, 
the  defendant  is  not  sustained  by  the  weight  of  au- 
thority, he  is  certainly  not  so  prejudiced  by  adjudged 
cases  as  to  prevent  the  questipn  presented  from  being 
considered  as  if  it  was  now  presented  for  the  first  time. 
In  cases  where,  as  the  plaintiff  in  this  case  assumes  it 
to  be  indispensable  to  his  right  to  recover  against  a 
stockholder  that  he  should  first  recover  judgment 
against  the  company  for  the  same  debt,  after  establish- 
ing the  organization  of  the  company,  and  that  the 
defendant  is  a  stockholder,  three  other  things  must  be 
established  by  him,  viz.  :  the  existence  of  the  debt, 
the  recovery  of  the  judgment,  and  tht.  issuing  and 
return  of  execution  unsatisfied.  The  failure  of  either 
would  defeat  the  action.     Neither  of  these  facts  are 
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by  Statute  made  evidence  of  the  existence  of  either  of 
the  other  facts.  In  order,  therefore,  to  determine 
whether,  at  common  law,  the  judgment  against  the 
company  was  evidence  as  against  the  defendant,  a 
stockholder,  in  this  separate  action  against  him  for 
the  same  debt,  it  becomes  necessary  to  ascertain  the 
relation  which  the  stockholder,  when  thus  separately 
sued,  bears  to  the  company.  The  right  of  the  plaintiff 
and  the  liability  of  the  defendant  when  separately 
sued  is,  in  brief,  this  :  if  his  debt  against  the  company 
could  have  been  collected  by  execution  upon  his 
judgment  the  defendants  are  not  liable;  but  if  it 
could  not,  they  are.  To  get  more  clearly  at  the  rela- 
tion between  the  company  and  its  stockholders,  let  us 
carry  out  a  case  suggested  by  Cov^en,  J.,  in  Moss  t?. 
McCullough,  and  suppose  the  statute  to  be  silent  on 
the  subject  of  the  individual  liability  of  the  stock- 
holders, and,  instead  of  a  liability  thus  created,  it  had 
been  created  by  contract,  commencing  with  a  recital, 
"  That,  whereas,  the  defendant  is  a  stockholder  in  the 
company  and  desirous  of  giving  it  credit ;  and  in  con- 
sideration thereof,  and  that  the  plaintiff  will  render 
services  and  furnish  materials  for  the  use  of  the  com- 
pany, he  agreed  that,  in  case  of  the  failure  of  the 
plaintiff  to  collect  of  the  company  the  sum  for  which 
he  should  give  it  credit  by  judgment  and  execution, 
he^  would,  in  that  event,  pay  the  debt  or  any  deficiency 
that  should  remain,  after  the  return  of  execution,  to 
the  amount  of  the  stock  held  by  him  in  the  company," 
it  would  amount  to  the  same  thing.  The  fact  that  one 
liability  is  created  by  statute,  and  the  other  by  con- 
tract, is  quite  immaterial ;  both  being  subject  to  the 
same  rules  of  interpretation,  leave  the  parties  bearing 
the  same  relation  to  each  other  they  would  if  both  had 
been  created  by  contract ;  and  that  relation  is  mani- 
festly that  of  a  mere  guarantor  that  the  debt  is  collect- 
ible of  the  company.    Holding  that  relation,  the  judg- 
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ment  against  the  company  was  not  even  prima 
facie  evidence  in  this  separate  suit  against  the  defend- 
ant. Jackson  v,  Griswold,  4  Hill  \^N.  T.)  522,  629, 
630.  The  only  purpose  for  which  the  judgment  could 
be  used  as  evidence  would  be  after  the  existence  of  the 
debt  had  been  established,  to  prove  that  it  had  been 
prosecuted  to  judgment  against  the  company  as  one 
step  requisite  to  establish  the  defendant's  liability.  If 
the  judgment  is  even  prima  facie  evidence,  not  hav- 
ing been  made  so  by  statute,  I  am  unable  to  under- 
stand why  it  is  not,  like  a  judgment  in  any  other  case, 
conclusive.  But  assume  it  to  be  priToa facie  evidence 
of  what  it  contains,  leaving  the  defendant  to  show 
that  the  plaintiff  was  not,  in  law,  entitled  to  such 
recovery,  and  the  judgment  itself,  as  stated  in  the 
report  of  the  referee,  being  for  an  inseparable  i>art  of 
its  amount  for  labor  and  services,  not  performed  by 
the  plaintiff  himself,  furnished,  as  the  court  of  appeals 
have  held  (Atchison  ?).  Troy,  &c.  R.  R.  Co.,  5  Ahl. 
{N.  F.)  Pr.  829),  a  valid  objection  to  the  recovery, 
had  the  defendant  had  his  day  in  court  to  make  it, 
and  hence  the  judgment  should  be  reversed. 

All  concurred  with  Eabl,  Com. 

LoTT,  Ch.  Com.,  concurred  with  Gray,  Com.,  that 
the  judgment  against  the  company  is  no  evidence 
whatever  of  indebtedness  against  the  stockholders. 

Hunt,  Com.,  concurred  with  Gray,  Com.,  that  thr 
record  shows  that  the  judgment  was  recovered  against  • 
the  corporation,  for  causes  of  action  for  which  stock- 
holders are  not  liable ;  and.  that  the  judgment  should 
be  reversed  for  that  reason.  He  also  held  that  the 
judgment  against  the  corporation  was  prima  facU 
evidence  against  the  stockholder. 

Judgment  reversed. 
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THE  PITTSBURG,  FORT  WATKE,  &  CHICAGO 
RAILWAY  COMPANY  tj.  PAWSETT. 

66  minoU^  513. 

Swpreme  Court  of  Illinois  ;  September  Terrrij  1870. 

Ck>ntnict8.  Agents.  IZvldenoe.  A  contract  for  the  transportation  of 
cattle  over  a  railway  was  entered  into  between  the  ahipper  and  an 
agent  of  the  railway  company,  who  was  its  agent  only  for  the  pur- 
pose of  procnring  cattle  shipments  over  its  road.  The  contract  was 
made  with  knowledge  on  the  part  of  the  shipper  that,  by  tbe  ordinary 
routine  of  such  business  as  transacted  by  the  company,  the  money 
for  drawbacks  from  the  freight  agreed  upon  would  come  to  him 
through  the  hands  of  such  agent,  and  to  that  routine  the  shipper 
gave  his  assent.  Held,  that  the  agent  of  the  company  became  the 
agent  of  the  shipper  for  the  purpose  of  receiying  the  money, 
whether  the  latter  gave  him  distinct  authority  so  to  do  or  not,  and 
a  payment  of  the  money,  by  the  company,  to  such  agent,  would 
exonerate  it  from  any  further  liability  to  the  shipper  in  respect 
thereto.  And  documentary  evidence,  tending  to  prove  that  the 
company  had  paid  the  money  to  the  agent,  was  admissible  in 
behalf  of  the  company. 

Contracts.  A  contract  between  a  shipper  of  cattle  and  a  railway 
company,  by  which  it  was  agreed  that  the  shipper  should  be  allowed 
the  same  drawbacks  from  the  freight  charged  him  upon  his  ship- 
ments which  other  companies  were  allowing  him, — ffeldj  not  to 
relate  to  shipments  made  before  the  contract  was  entered  into,  bnt 
to  future  shipments  only. 

Appeal  to  the  supreme  coxirt  of  Illinois  from  tht 
superior  court  of  the  city  of  Chicago 

This  was  an  action  of  assumpsit  by  Asbury  P.  Paw- 
sett  and  Jacob  J,  Bankard  to  recover  from  the  Pitts- 
burgh, Port  Wayne,  &  Chicago   Railway  Company 
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certain  drawbacks  on  freight  paid  to  the  defendant 
upon  shipments  over  its  road  by  the  plaintiffs.  The 
facts  in  the  case,  upon  which  the  questions  discussed 
arose,  are  stated  in  the  opinion.  Upon  the  trial,  the 
\wry  found  a  verdict  in  favor  of  the  plaintiffs,  and 
thereupon  judgment  for  the  plaintiffs  was  entered. 
Prom  this  judgment  the  defendant  appealed. 

F.  H.  Winston  and  Oeorge  01  Ca/rrtpbeUy  for  the 
appellants. 

WaZJcer^  Dexter ^  &  Smithy  for  the  appellees. 

Bbeese,  J. — ^The  orHLj  questions  raised  on  thia 
record  important  to  be  considered  are,  first,  the  ruling 
of  the  court  on  the  documentary  evidence  offered  by 
appellants  on  the  trial  below ;  second,  the  time  at 
which  the  contract  for  drawbacks  commenced,  as 
affecting  the  amount  of  the  verdict ;  and  last,  instruc- 
tion five  asked  by  the  defendants  and  refused. 

That  the  documentary  evidence  offered  by  appel- 
lants, in  regard  to  drawbacks  on  three  hundred  and 
ninety-eight  cars,  saving  and  excepting  the  order  pur- 
porting to  have  been  indorsed  by  Fawsett,  but  not  in 
his  handwriting,  was  proper  to  go  to  the  jury,  will  be 
apparent  from  the  consideration  of  the  character  of 
appellees'  claim. 

It  is  in  proof  McPherRon  was  not  connected  with 
appellants  in  any  other  capacity  than  as  agent  to  pro- 
cure cattle  shipments  over  appellants'  road ;  that  he 
contracted  with  Fawsett  iu  June,  1863,  that  appellants 
should  allow  him  the  same  drawback  on  his  shipments 
of  cattle  that  was  allowed  him  by  the  Pennsylvania 
Central  and  Northern  Central,  over  whose  roads  the 
cattle  shipped  by  appellants'  road  would  pass  to  the 
Baltimore  market. 

Fawsett,  in  his  testimony,  says,  he  looked  to  Mc- 
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Pherson  to  have  the  papers  arranged  so  that  he  could 
get  the  drawbacks;  intended  to  take  the  general 
routine  to  do  the  business ;  repeatedly  asked  McPher- 
son  to  get  the  papers  into  shape ;  thinks  very  likely 
he  knew  the  general  course  of  business  was  that  the 
money  was  paid  by  the  company  to  McPherson. 

This  testimony  was  given  when  recalled  to  rebut 
the  testimony  of  McCuUough,  given  in  his  deposition. 
In  his  first  examination  in  chief,  he  testified  that  he 
never  received  money  from  appellants  on  account  of 
drawbacks;  he  applied  only  to  McPherson  for  pay- 
ment of  drawbacks ;  during  the  period  of  his  ship- 
ments, he  never  stated  the  contract  to  any  oflBicer  of  the 
road ;  went  often  to  McPherson  in  1863-4-6,  demand- 
ing his  drawbacks,  but  did  not  go  to  the  officers  of  the 
road  ;  made  his  contract  with  McPherson  ;  he  promised 
to  pay. 

Fawsett  distinctly  states,  the  usual  routine  of  doing 
such  business  was  to  be  taken.  What  that  routine 
was  is  shown  by  the  testimony  of  Louis  Erickson  and 
John  Wolwork,  employes  of  McPherson,  the  first 
named  as  book-keeper  and  the  other  as  shipping  agent, 
and  by  S.  J.  Glover,  the  cashier  of  appellants.  From 
the  testimony  of  these  witnesses,  the  routine  of  busi- 
ness in  regard  to  drawbacks  is  clearly  established,  and 
was  pursued,  as  the  documentary  evidence  excluded 
shows.  By  pursuing  that  routine,  of  which  Fawsett 
had  full  knowledge,  the  money  for  drawbacks  would 
necessarily  come  into  McPherson' s  hands,  and  that  it 
did  so  come  on  these  three  hundred  and  ninety-eight 
cars  there  can  not  be  the  least  doubt.  It  is  immaterial 
whether  Fawsett  gave  McPherson  distinct  authority  to 
receive  the  money  or  not ;  by  the  routine  of  the  com- 
pany in  such  cases  it  was  bound  to  come  to  McPher- 
son' s  hands,  and  to  this  Fawsett  testified  he  submitted. 
There  can  not  be  the  least  doubt  that  the  drawback  on 
these  cars,  amounting  to  nine  hundred  and  ninety- five 
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dollars,  was  paid  by  the  company  to  McPherson,  and 
the  evidence  excluded  should  have  been  admitted  ap 
tending  to  show  it  at  least. 

In  another  aspect  of  the  case  this  testimony  was 
proper,  for  it  appears  that  in  the  year  following,  in 
1866, — a  few  months  after  the  receipt  of  this  money,— 
McPherson  brought  an  action  against  Fawsett,  claim- 
ing from  him  more  than  tw(  nty  thousand  dollars  on  a 
cattle  contract.  To  this  action  Fawsett  pleaded  a  set- 
off, and  swore  to  the  plea.  In  answer  to  the  question, 
''Had  you  then  a  set-off  against  McPherson  for  the 
whole  amount  of  his  claim?"  Fawsett  answered: 
''  There  was  something  coming  to  me — money  that  had 
been  loaned,  or  got  into  his  hands  some  way  or  another ; 
I  gave  him  twenty-one  thousand  dollars  or  twenty-two 
thousand  dollars,  and  whatever  was  coming  to  me  at 
that  time  ;  I  think  it  was  four  thousand  dollars  or  five 
thousand  dollars  McPherson  owed  me,  which  he 
allowed  in  this  settlement." 

Now,  as  no  figures,  vouchers,  or  other  papers  were 
produced  by  Fawsett,  showing  the  basis  on  which  this 
settlement  was  made,  was  it  not  a  proper  question  for 
the  jury,  did  not  these  nine  hundred  and  ninety-five 
dollars,  which  the  documentary  evidence  excluded 
tended  to  show  McPherson  received  as  drawbacks  on 
these  cars,  form  a  part  of  the  four  thousand  dollars  or 
five  thousand  dollars  McPhersoii  allowed  Fawsett  on 
the  settlement  made  in  1866  \  It  would  be  fair  and 
reasonable  so  to  argue  before  the  jury,  as,  in  a  settle- 
ment of  a  claim  so  large  as  the  one  iq  suit,  it  is  highly 
improbable  Fawsett,  in  defending  against  it,  would 
have  omitted  so  large  an  item  as  nine  hundred  and 
ninety-five  dollars.  McPherson' s  lips  are  sealed  in 
death  ;  probabilities  must  plead  in  his  favor.  While 
Fawsett  says  he  is  positive,  in  his  settlement  with  Mc- 
Pherson, he  did  not  set  off  his  claim  for  drawbacks,  he 
must  be  understood  to  mean,  not  this  particular  item 
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of  money  collected  for  drawbacks,  by  McPherson,  but 
the  claim  out  of  which,  this  suit  arises ;  for  Faw- 
sett always  knew,  so  we  infer  from  the  testimony, 
that  the  company  had  not  paid  all  the  drawbacks 
claimed. 

In  this  connection  the  third  question  may  properly 
be  disposed  of,  and  that  is,  the  refusal  of  the  court  to 
give  this  instruction : 

''V.  If  the  jury  believe,  from  the  evidence,  that 
Fawsett  authorized  and  directed  McPherson  to  collect 
his  drawbacks  for  him,  then  any  payment  made  by 
the  defendants  to  McPherson,  on  account  of  such 
drawbacks,  was  a  payment  to  the  plaintiffs,  and  they 
can  not  recover  payment  for  such  drawbacks  a  second 
time. 

"And  if  the  jury  believe,  from  the  evidence,  that 
McPherson,  as  agent  for  Fawsett  and  Bankard,  did 
collect  the  drawbacks  for  them,  upon  three  hundred 
and  ninety-eight  cars  of  cattle,  then  no  further  draw- 
backs can  be  collected  from  defendants  upon  the  three 
hundred  and  ninety-eight  cars." 

From  what  we  have  already  said,  this  instruction 
was  proper,  because  the  evidence  was  incontestible, 
that  the  drawbacks  were  to  be  paid  to  McPherson ; 
that  they  were  to  come  through  his  hands.  He  was 
the  agent  of  Fawsett  to  receive  the  drawbacks,  as  ap- 
pears from  Fawsett' s  testimony.  He  never  applied  to 
the  company  for  the  drawbacks,  always  expected  to 
get  them  through  McPherson,  and  if  McPherson 
received  this  particular  drawback,  the  company  should 
not  be  obliged  to  pay  it  a  second  time,  the  more  espe- 
cially when  it  is  seen  that  these  parties,  Fawsett  and 
McPherson,  shortly  after  the  receipt  of  the  money  by 
McPherson,  had  a  full  settlement  of  heavy  claims,  in 
which,  it  is  extremely  probable,  this  sum  of  nine  hun- 
dred and  ninety-five  dollars  was  fully  accounted  for  by 
McPherson. 
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The  remaining  point  is,  at  what  time  did  this  con- 
tract to  pay  drawbacks  commence  ? 

It  appears  that  Fawsett  had  be^n  shipping  cattle 
on  this  road  from  April,  1863,  to  May  2,  1865,  but  no 
contract  was  made  in  relation  to  drawbacks  until  the 
summer  of  1863,  as  appears  by  Fawsett' s  testimony 
and  that  of  Charles  Karn.  Karn  says,  the  contract  lie 
was  called  to  witness  was  in  the  summer  of  1863,  and 
Fawsett  says,  that  is  the  contract  alluded  to  in  his 
testimony.  That  contract  was,  that  Fawsett  wa^  to 
receive  the  same  percentage  that  he  got  on  the  other 
roads  he  shipped  over.  McPherson  agreed  to  see  that 
he  should  have  it.  *'  That  was  the  exact  understand- 
ing.'*  The  shipments  prior  to  this  time  had  been  paid 
for,  and  no  drawbacks  claimed  or  allowed  until  June, 
1863.  Fawsett  says:  "I  talked  to  McPherson 
about  it  at  different  times,  but  we  did  not  agree  on  a 
rate  untU  June,  1863.  I  told  him  I  was  getting  a  rate 
from  the  Pennsylvania  road  and  what  it  was,  and  he 
said  he  would  give  me  the  same." 

That  this  related  to  future  shipments  there  can  be 
no  doubt.  Fawsett  told  McPherson  what  the  Penn- 
sylvania road  was  then  paying,  and  he  agreed  to  allow 
the  same.  Such  language  would  not  be  used  in  regard 
to  a  past  transaction,  and  if  it  is  sought  to  apply  it  to 
such  a  transaction,  then  there  was  no  consideration 
for  the  promise. 

The  contract  should  take  effect  from  June,  1863. 
All  allowances  of  drawbacks  prior  to  that  time,  by 
the  jury,  were  unauthorized,  and  to  that  extent  the 
plaintiffs  recovered  more  than  they  were  entitled  to 
recover. 

For  the  reasons  given  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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ROGERS    z>.  WHEELER. 

52  Nm  Torh^  262. 

Cawrt  qf  Appeals  of  New  York;  February   Term^ 

1873. 

Oarxiflra.  DeUvery  of  goods  by  oolmeoting  caniar  to  railroad.  Where 
goods  are  shipped  by  water  addressed  to  the  owner  at  the  ultimate 
destination,  but  the  carrier  by  water  is  directed  to  deliver  them  at 
an  intermediate  point  to  carriers  by  rail,  over  whose  railroad  the 
goods  mnst  pass  to  reach  their  final  destination,  and  the  goods  are 
received  by  such  carriers  by  rail,  with  knowledge  of  these  facts, 
the  possession  of  the  goods  by  snch  carriers  is,  prima  faciei  a  pos- 
session  as  camera,  and  they  are  responsible  as  soch. 

But,  U  $eem$^  that  in  a  case  where,  although  such  property  was  ulti- 
mately to  be  transported  over  the  railroad,  it  was  not  to  have  been 
done  inmiediately,  but  was  to  await  orders  from  the  owners,  the 
jKWsesaion  of  the,  carriers  while  thus  awaiting  directions  would  be 
that  of  warehousemen. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  third 
judicial  department. 

This  was  an  action  by  James  Rogers  and  another 
to  recover  damages  from  William  A.  Wheeler  and 
others,  for  the  destruction  hy  fire  of  certain  wheat, 
owned  by  the  plaintiffs  and  in  possession  of  the  de- 
fendants, who  were  operating  a  railroad  as  common 
carriers.  The  facts  are  stated  in  the  opinion.  Upon 
trial  before  a  referee,  he  found  that  the  wheat  was,  at 
the  time  of  the  fire,  in  the  possession  of  the  defendants 
as  common  carriers,  and  that  they  were  liable  for  its 
value ;  and  reported  in  favor  of  the  plaintiffs  accord- 
ingly.    Judgment  for  the  plaintiff  was  entered  upon 
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the  report,  from  which  the  defendants  appealed  to  the 
general  term,  which  affirmed  the  judgment.  From  the 
judgment  of  the  general  term  the  defendants  appealed 
to  the  court  of  appeals.  * 

Richard  C,  JarneSj  for  the  appellants. 

Samuel  Hand^  for  the  respondents. 

Grover,  J. — The  Northern  Transportation  com- 
pany contracted  to  carry  the  wheat  in  question  to 
Ogdensburgh,  and  deliver  it  to  the  consignee  there  as 
per  the  following  margin:  "J.  &  J.  Rogers,  Ausable 
Forks,  NT.  Y. ;  care  of  D.  C.  Brown,  Agent,  Ogdens- 
burgh." To  give  a  correct  construction  to  this  mar- 
gin,  the  extrinsic  facts  must  be  considered.  From 
these  it  appears  that  the  transportation  company  was 
a  common  carrier  by  water  of  grain,  &c.,  from  the 
lake  ports  to  Ogdensburgh  ;  some  of  which  was  to  be 
delivered  to  the  owners  there,  and  some  to  be  carried 
east  upon  the  railroad  operated  by  the  defendants,  and 
some  by  boats  to  Montreal ;  that  the  defendants  were 
in  possession  of  and  operating  a  railroad  as  common 
carriers  between  Ogdensburgh  and  Rouse's  Point,  and 
had  the  possession  of  an  elevator  at  the  former  place, 
into  which  the  transportation  company  unloaded  all 
the  grain  brought  by  it  to  Ogd.ensburgh,  irrespective 
of  its  further  destination  ;  that  D.  C.  Brown  was  the 
agent  of  the  defendants  at  Ogdensburgh,  and,  as  such, 
had  entire  charge  of'  their  transportation  business  at 
that  place  ;  that  J.  &  J.  Rogers,  the  plaintiffs,  were 
partners,  doing  business  at  Ausable  Forks,  N.  Y.,  aa 
millers  and  flour  dealers ;  that  they  had  carried  on 
this  business  for  several  years  at  the  same  place,'  and 
had,  during  this  time,  purchased  grain  at  various 
ports  upon  the  lakes,  and  had  the  same  shipped  from 
there  by  water  to  Ogdensburgh,  and  from  there  carried 
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over  the  road  operated  by  the  defendant  in  1864  to 
Rouse's  Point,  where  it  was  taken  by  another  carrier 
upon  Lake  Champlain  and  carried  to  another  point 
upon  the  lake,  where  it  was  delivered  to  teamsters  of 
the  plaintiffs  to  be  hauled  to  the  mills  at  the  Forks. 
Under  these  facts,  the  question  is  what  was  the  legal 
eflfect  of  the  direction  in  the  margin,  care  of  D.  C. 
Brown,  Agent,  Ogdensburgh  ?  Was  it  as  contended 
by  the  plaintiffs,  a  direction  to  deliver  to  the  de- 
fendants at  that  place,  or,  as  claimed  by  the  defend- 
ants, a  direction  to  deliver  to  Brown  as  the  agent  of 
the  plaintiffs?  The  determination  of  this  question 
will  dispose  of  a  great  number  of  the  exceptions  taken 
upon  the  trial.  It  should  be  further  remarked  that 
Brown  was  never  in  any  respect  the  agent  of  the 
plaintiffs,  unless  so  made  by  the  clause  in  the  margin 
in  question.  I  think  the  extrinsic  facts  show  that  a 
delivery  to  the  defendants  was  intended  by  the  direc- 
tion to  deliver  to  Brown ;  in  what  chaiucter  will  here- 
after be  considered.  He  was  at  the  time  the  agent  of 
the  defendants  in  the  management  of  their  transporta- 
tion business.  The  wheat  was  to  be  carried  by  the 
defendants  upon  their  road  to  Rouse's  Point.  This 
appears  from  the  words  ''J.  J.  Rogers,  Ausable 
Forks,"  and  the  fact  that  this  was  the  way  in  which 
property  was  carried  from  Ogdensburg  to  the  Forks. 
The  name  of  "Brown,  agent,"  was  used  instead  of  the 
names  of  the  defendants ;  and  the  delivery  to  him  as 
agent  was  as  agent  for  the  defendants — the  only 
capacity  in  which  he  was  acting  at  the  time.  Had 
Brown,  at  the  time  of  the  arrival  of  the  wheat  at  Og- 
densburg, ceased  to  act  as  agent  for  the  defendants, 
and  another  was  acting  in  that  capacity,  the  transpor- 
tation company  would  have  been  required  to  deliver 
the  wheat  to  the  latter.  It  was  to  the  agent  of  the 
defendants  in  the  transportation  business  that  the 
wheat  was  to  be  delivered,  and  not  to  Brown  as  an 
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individual.     It  appears  that  grain  was  received  in  the 
elevator  by  the  defendants  as  warehousemen,  where 
the  owners  resided  at  Ogdensbnrgh  or  its  vicinity,  as 
warehousemen  and  forwarders,  in  case  it  was  to  go 
down  the  river  by  boats,  and  as  carriers  when  it  was 
to  be  carried  east  over  the  railroad  by  them.    They  in- 
sist that  the  wheat  in  question  was  received  by  them 
as  warehousemen ;  and  that  it  was  in  their  possession 
in  that  character  at  the  time  of  its  destruction  by  fire. 
If  that  be  so  the  defendants  are  not  liable,  under  the 
finding  of  the  referee,  for  the  loss,  he  having  found  the 
defendants  free  from  negligence  in  respect  to  the  fire. 
If  their  possession  was  as  carriers  they  are  liable,  as 
the  fire  was  not  the  result  of  the  act  of  God.    We  have 
a  case  where  property  is  shipped  at  lake  ports  upon 
boats,  addressed  "J,  &  J.  Rogers,  Ausable  Forks," 
which  the  carriers  are  directed  to  deliver  to  the  defend- 
ants at  Ogdensburgh,  who  are  carriers  by  rail  from 
that  place  to  Rouse's  Point,   over  whose  road  the 
property  must  pass  to  reach  its  ultimate  destination. 
Upon  the  receipt  of  this  property  by  the  defendants, 
with  knowledge  of  these  facts,  can  there  be  any  doubt 
that  it  was  received  by  them  as  carriers,  in  the  absence 
of  any  proof  of  its  being  otherwise  received!    The 
receipt  by  a  carrier  of  property,  so  marked  as  to  show 
that  it  is  to  be  carried  over  his  route,  in  the  absence  of 
other  evidence,  shows  that  he  received  it  for  the  pur- 
pose of  such  carriage  by  him.    Witbeck  v.  Holland, 
45  N.  Y.  13.    The  evidence  is  conclusive  that  Brown 
knew  that  the  wheat  in  question  was  to  be  carried 
over  the  road  on  its  way  to  its  ultimate  destination  at 
the  Forks.     When  it  was  received  by  the  defendants 
with  this  knowledge,  in  the  absence  of  other  proof,  it 
must  be  assumed  that  they  received  it  as  carriers  for 
this  purpose.     Its  receipt  by  the  defendants  under 
these  circumstances  showed  prima  facie  that  their 
possession  was  as  carriers,  and  that  they  were  reBX)on- 
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sible  as  siich.  This  shows  that  Brown  was  entirely 
mistaken  in  the  assumption  that  he  was  agent  for  the 
plaintiflfs,  and  received  and  had  possession  of  the 
property  as  snch,  or  had  any  right  as  such  to  direct 
or  control  in  respect  to  storing  the  wheat  at  Ogdens- 
burgh,  or  the  time  or  manner  of  its  transportation  to 
Rouse's  Point.  It  is  conceded  that  the  defendants 
are  liable  in  case  their  possession  was  as  carriers  at 
the  time  of  its  destruction  by  fire.  This  having  been 
prima  facie  proved,  the  inquiry  is  whether  there  were 
any  facts  proved  that  showed  the  possession  to  have 
been  diflEerent.  It  is  insisted  by  the  counsel  for  the 
appellants  that  the  evidence  proved  that  although  the 
wheat  was  ultimately  to  be  carried  to  Rouse's  Point 
by  the  defendants,  that  this  was  not  to  be  done  im- 
mediately, nor  until  orders  to  that  effect  were  given 
by  the  plaintiffs,  and  that  in  the  mean  time  the  wheat 
was  stored  for  them  by  the  defendants.  If  this  be 
true,  the  defendants  were  not  in  possession  of  the 
property  as  carriers.  To  make  it  such,  they  must 
have  received  it  for  immediate  carriage  in  the  due 
course  of  their  business ;  and  if  so  received,  they  were 
liable  as  carriers  during  the  time  it  was  detained  by 
them  for  their  own  convenience,  or  otherwise,  unless 
such  detention  was  directed  or  sanctioned  by  the 
plaintiffs.  Excluding  the  idea  of  Brown's  agency  for 
the  plaintiflfs,  there  was  no  proof  any  such  direction  or 
sanction  by  the  plaintiffs.  It  is  urged  that  such  a  direc- 
tion or  sanction  should  have  been  found  by  the  referee 
from  the  custom  of  carrying  grain  over  the  road  for  the 
plaintiflfs.  It  was  proved  by  Brown  that  the  plaintiflfs 
usually  bagged  their  wheat  upon  the  cars  at  Rouse' s 
Point,  before  it  was  put  upon  the  boat,  and  that  they 
could  not  bag  more  than  one  or  two  car-loads  a  day, 
and  that  for  this  reason  but  one  or  two  car-loads  of 
their  wheat  were  sent  in  a  day.  One  of  the  plaintiffs 
testified  that  they  did  bag  their  wheat  at  Rouse's 
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Point,  and  preferred  to  do  so,  but  that  no  instructions 
were  ever  given  by  the  plaintiffs  to  the  defendants  to 
store  or  delay  any  pf  their  wheat  at  Rouse' s  Point. 
That  they  received  it  as  forwarded,  and  if  it  came  as 
fast  as  they  wanted  to  use  it  they  were  quiet,  if  not. 
they  hurried  up  the  defendants.  That  they  could 
have  received  any  quantity  sent.  Brown  does  not 
testify  that  any  instructions  were  ever  given  by  the 
plaintiffs  in  respect  to  tlie  time  when  the  wheat  should 
be  carried,  or  the  quantity  at  any  time,  but  he  says  he 
knew  they  put  it  in  bags  at  Rouse's  Point,  and  he  for- 
warded it  in  quantities  to  accommodate  them  in  this 
respect.  This  was  the  result  of  his  own  volition,  unin- 
fluenced by  any  suggestion  from  the  plaintiffs.  This 
does  not  show  any  direction  by  the  plaintiffs  for  stor- 
ing or  retaining  the  wheat  at  Ogdensburgh.  The 
defendants  were  at  liberty  to  carry  it  all  to  Rouse' s 
Point  directly  upon  its  receipt.  The  exceptions  taken 
to  the  findings  of  fact  by  the  referee  are  not  tenable, 
as  evidence  was  given  tending  to  prove  every  fact  so 
found.  The  exceptions  to  the  refusal  of  the  referee  to 
find  additional  facts  are  not  well  taken.  If  the  appel- 
lants deemed  it  necessary  for  the  protection  of  their 
rights  that  the  referee  should  pass  upon  additional 
questions  of  fact,  they  should  have  made  a  motion  in 
the  supreme  court  for  an  order  sending  back  the  report 
with  instructions  to  the  referee  to  add  findings  upon  such 
questions.  Van  Slyke  v.  Hyatt,  46  N,  Y,  259  ;  Lewis 
V,  Palmer,  decided  by  this  court  at  this  term.  Thf 
contracts  sent  by  the  agent  of  the  transportation  com- 
pany for  the  carriage  of  the  wheat  by  the  defendants 
from  Ogdensburgh  to  Rouse's  Point  were  not  com- 
petent evidence  against  the  defendants.  The  evidence 
failed  to  show  that  he  was  authorized  to  make  any 
such  contracts  for  the  defendants,  or  that  they  had 
any  knowledge  of  their  being  sent.  The  referee,  there- 
fore, erred  in  receiving  it.     The  counsel  for  the  appel- 
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lants  insists  that  for  this  error  the  judgment  must  be 
reversed.  He  is  right  in  this,  unless  the  case  show 
that  the  appellants  could  not  have  sustained  any 
injury  from  such  error.  The  prt*^ent  case  does  show 
this.  Striking  the  incompetent  evidence  from  the 
case,  there  is  no  view  of  the  competent  evidence  that 
the  referee  would  have  been  authorized  to  take  that 
would  have  relieved  the  defendants  from  liability. 
This  proved  that  the  defendants  received  the  wheat  to 
be  carried  over  their  road  in  the  usual  course  of  busi- 
ness. There  was  nothing  shown  that  would  have  justi- 
fied a  finding  that  their  possession  was  other  than 
as  carriers.  While  so  in  their  possession  it  was  de- 
stroyed by  an  accidental  fire.  The  competent  testi- 
mony not  only  authorized  but  required  a  finding  of 
these  facts  by  the  referee.  The  defendants  could  not, 
therefore,  have  been  in  any  way  injured  by  the  recep- 
tion of  the  incompetent  evidence. 

The  counsel  for  the  appellants  cited  Barren  v.  El- 
dridge,  100  Mass.  455,  as  showing  that  the  possession 
of  the  defendants  was  as  warehousemen  and  not  as 
carriers.  This  case,  as  reported,  has  no  bearing  upon 
the  character  of  the  defendants'  possession  in  the 
present  case.  From  that  it  appears  that  the  court 
having  arrived  at  the  conclusion  that  the  property  was 
not  delivered  for  immediate  transportation,  but  to  be 
kept  by  the  defendants  awaiting  future  orders  of  the 
plaintiff  directing  further  transportation,  held  that  the 
possession  of  the  defendants  was  that  of  warehousemen 
and  not  carriers.  This  legal  conclusion  from  the  facts 
was  clearly  right.  But  the  counsel  has,  in  addition  to 
the  report,  produced  the  evidence  in  the  case  upon 
which  the  above  facts  were  found  by  the  court.  From 
this  it  appears  that  the  property  was  destroyed  by  the 
same  fire  that  destroyed  the  grain  in  question  in  the 
present  case.  This  has  no  bearing  upon  the  character 
of  the  defendants'  possession  of  this  g^^in.     I  have  ex- 
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aiuined  the  evidence  in  that  case,  from  which  it 
appears  that  the  com  and  flour  were  delivered  to  the 
defendants  to  be  kept  nntil  the  plaintiff  gave  orders 
for  its  shipment.  As  to  what  was  the  character  of  the 
possession  is  not  quite  so  clear.  But  the  evidence 
upon  which  the  court  held  that  the  defendants  held 
this  as  warehousemen,  and  not  as  carriers,  differs  from 
that  in  the  present  case.  Hence,  if  the  court  was  right 
as  to  the  grain  in  that  case,  it  does  not  determine  the 
question  in  this.  The  judgment  appealed  from  most 
be  aflirmed,  with  costs. 


All  concurred. 


Judgment  aflirmed. 


CRAGIN  r>.  THE  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY. 

51  Nmo  York,  61. 

Commission  of  Appeals  of  New   TotTc  ;   Septmber 

Term,  1872. 

Oarrlen.  Animalii.  Special  oontraots.  The  rale  tliat  a  railway  com- 
pany is  responsible  for  the  safe  carriage  and  delivery  of  property 
intrasted  to  it  as  a  common  carrier,  nnleas  prevented  by  the  act  of 
God  or  the  public  enemy,  does  not  apply  in  its  full  extent  to  the 
carriage  of  live  stock.  In  the  transportation  of  such  stock,  id  the 
absence  of  negligence,  the  carrier  is  not  liable  for  such  injuries  as 
occur  in  consequence  of  the  vitality  of  the  freight. 

By  the  terms  of  a  special  contract  by  a  railway  company  to  traosport 
a  lot  of  hogs  over  its  road,  the  shipper  assumed  the  risk  of  injuries 
''in  consequence  of  heat.'*  Held^  that  as  at  common  law  a  railway 
company,  in  transporting  live  stock,  could  be  held  liable  only  for 
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negligence,  effect  could  be  given  to  the  contract  only  by  construing 
it  as  exempting  the  railroad  company  from  liability  for  injuries 
from  heat,  the  result  of '  negligence.  And  therefore  the  company 
was  not  liable  to  an  action  for  damages  for  the  death  of  some  of  the 
hoga,  the  result  of  the  negbgence  of  its  agents  in  not  watering  and 
cooling  the  hogs  by  wetting. 

Appeal  to  the  commission  of  appeals  of  New  York 
trom  the  general  tei^n  of  the  supreme  court  in  the 
first  judicial  district. 

This  was  an  action  by  George  D.  Cragin  and  others 
to  recover  damages  from  the  New  York  Central  Bail- 
road  Company  for  the  death  of  certain  hogs  while  in 
course  of  transportation  by  the  defendant  for  the 
plaintiffs.  Upon  the  trial  it  appeared  that  the  hogs 
were  transported  undt?r  a  written  agreement  between 
the  parties,  which  provided,  among  other  things,  as 
follows : 

"  Now,  in  consideration  that  the  said  railroad  com- 
pany will  transport  such  live  stock  at  the  reduced  rate 
of  eighty-five  dollars  per  oar  load,  the  said  Cragin  & 
Co.  hereby  agree  to  take  the  risk  of  injuries  which  the 
animals  or  either  of  them  may  receive  in  consequence 
of  any  of  them  being  wild,  vicious,  unruly,  weak, 
escaping  or  maiming  themselves  or  each  other,  or  from 
delays,  or  in  consequence  of  heat,  suffocation,  or  other 
ill  effects  of  being  crowded,  either  upon  the  cars  of  the 
company,  or  on  account  of  being  injured  by  the  burn- 
ing of  hay,  straw,  or  any  other  material  used  by  the 
drover  for  feeding  the  stock  or  otherwise,  and  from 
damage  occasioned  thereby,  and  also  all  risk,  any  loss 
or  damage  which  may  be  sustained  by  reason  of  any 
delay  in  such  transportation." 

It  also  appeared  that  the  hogs  died  from  the  effects 
of  heat,  in  consequence  of  the  negligence  of  the  de- 
fendant's agents  in  not  watering,  wetting,  and  cooling 
off  the  hogs  while  being  transported. 
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The  court  charged  the  jury  that  if  they  were  satis- 
fied from  the  evidence  that  the  defendant,  through  its 
agents,  was  guilty  of  negligence  in  the  manner  in 
which  the  hogs  were  transported,  they  should  find  for 
the  plaintiffs. 

The  defendant  excepted  to  the  judge  charging  the 
jury  that  the  defendant  was  liable  for  negligence  in 
respect  to  any  of  the  matters  of  which  the  plaintiffs 
were,  by  their  contract,  to  take  the  risk ;  and  re- 
quested the  judge  to  charge  that  the  plain tiJffs  having, 
by  their  contract,  agreed  to  take  the  risk  of  injuries 
which  the  hogs  might  receive  from  delays,  or  in  con- 
sequence of  heat,  suffocation,  or  other  ill  effects  of 
being  crowded  upon  the  cars,  the  defendant  was  not 
responsible  for  such  injuries,  though  the  same  may 
have  arisen  wholly  or  in  part  from  the  omission  or 
negligence  of  the  defendant's  servants.  The  judge 
refused  so  to  charge,  and  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the 
value  of  the  hogs,  with  interest.  Upon  this  verdict 
judgment  was  entered  for  the  plaintiffs,  and  from  the 
judgment  the  defendant  appealed  to  the  general  term, 
which  aflirmed  the  judgment.  The  defendant  appealed 
from  the  judgment  of  the  general  term  to  the  commis- 
sion of  appeals. 

Henry  Nicoll^  for  the  appellant. 

John  O,  Dimmick^  for  the  respondents. 

Earl,  Com. — ^The  rule  of  the  common  law  makes  a 
common  carrier  responsible  for  the  safe  carriage  and 
delivery  of  property  intrusted  to  his  care,  unless  he 
be  prevented  by  the  act  of  God  or  of  the  public  enemy. 
But  this  rule  is  not  applied  in  its  full  extent  to  the 
carriage  of  live  stock.  Angell  on  Carriers^  §  214 : 
Clark  V,   Rochester,   &c.  R.    R.  Co.,  14  N.   7.  570; 
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Bissellzj.  New  York  Central  R.  R.  Co.,  26  IcL  442; 
Smith  V.  New  Haven,  &c.  R.  R.  Co.',  12  Alleii  {Mass.) 
531.  In  the  transportation  of  such  stock,  in  the 
absence  of  negligence,  the  carrier  is  •  relieved  from 
ivsponsibility  for  such  injuries  as  occur  in  consequence 
of  the  vitality  of  the  freight.  He  does  not  absolutely 
warrant  live  freight  against  the  consequences  of  its 
own  vitality.  Animals  may  injure  or  destroy  them- 
selves or  each  other  ;  they  may  ile  from  fright  or  from 
starvation  because  they  refuse  to  eat,  or  they  may  die 
from  heat  or  cold.  In  all  such  cases  the  carrier  is 
relieved  from  responsibility  if  he  can  show  that  he  has 
provided  all  suitable  means  of  transportation,  and  ex- 
ercised that  degree  of  care  which  the  nature  of  the 
property  requires.  Therefore  in  this  case  it  was  not 
sufficient  to  establish  the  common-law  liability  of  the 
defendant  to  show  that  the  hogs  died  from  heat ;  but 
it  was  incumbent  on  the  plaintiff  to  show  further,  that 
there  was  some  negligence  or  omission  of  duty  on  the 
part  of  the  defendant. 

In  this  state  it  is  well  settled  that  a  carrier  may,  by 
express  contract,  exempt  himself  from  liability  for 
damages  resulting  from  any  degree  of  negligence  on 
the  part  of  his  servants,  agents,  and  employes.  Lee  v. 
Marsh,  42  Barb.  {N.  T.)  102 ;  Keeny  v.  Buffalo,  &c. 
R.  R.  Co.,  4  Keyes  {If.  T.)  108;  Keeny  v.  Grand 
Trunk  R.  R.  Co.,  59  Barb.  (N.  Y.)  104 ;  Bissell  v.  New 
York  Central  R.  R.  Co.,  supra.  In  some  of  the  states 
it  is  held  that  a  carrier  can  not  be  exempted  from 
responsibility  for  gross  negligence.  But  so  long  as 
the  freighter  can  insist  that  the  carrier  shall  carry  his 
property  under  the  common-law  responsibility,  there 
can  be  no  reason  founded  in  justice,  convenience,  or 
public  policy  why  he  may  not  voluntarily  enter  into  a 
contract  founded  upon  sufficient  consideration  exempt- 
ing the  carrier  from  all  responsibility  for  any  degree 
of  negligence,  whether  it  be  gross  or  slight. 
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In  this  case  the  plaintiffs  assumed  and  agreed  to 
take  the  risk  of  injuries  to  the  hogs  in  consequence  of 
heat.  Effect  should  be  given  to  this  stipulation.  The 
parties  must  be  held  to  have  meant  something  by  it. 
In  consideration  that  the  plaintiffs  would  assume  and 
take  certain  risks,  which  would  otherwise  devolve 
upon  the  defendant,  it  agreed  to  carry  at  a  reduced 
rate.  If  it  be  held  that  this  stipulation  simply  ex- 
empts the  defendant  from  liability  for  injuries  to  the 
hogs  from  heat  without  any  fault  on  its  part,  then  it 
gets  nothing ;  for  in  such  case,  without  the  stipula- 
tion, it  would  not  be  responsible.  Force  and  effect 
can  be  given  to  this  stipulation  only  by  holding  that 
it  was  intended  to  exempt  the  defendant  from  n^li- 
g^nce,  in  consequence  of  which  the  hogs  died  from 
heat. 

The  judge  at  the  trial,  however,  entirely  ignored 
this  special  contract,  and  put  the  case  to  the  jury  upon 
the  defendant's  common-law  responsibility,  charging 
that  it  was  liable  if  they  found  it  guilty  of  negligence 
in  the  transportation  of  the  hogs.  And  he  refrfsed  to 
the  defendant  any  benefit  whatever  from  the  special 
contract.  In  this  I  can  not  doubt  the  learned  judge 
erred. 

The  judgment  should,  therefore,  be  reversed,  and 
new  trial  granted,  costs  to  abide  event. 

All  concurred. 

Judgment  reversed. 
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HAMILTON    z.    THE    NEW    YORK    CENTRAL 

RAILROAD  COMPANY. 

61  il^0t0  Yw\  100. 

CoTMnission  of  Appeals  of  New    TorJc;    September 

Term,  1872. 

Oarxien.  ZQectlon  of  passenger.  It  aeemSy  that  a  ticket  purchased  by 
a  passenger  from  a  railway  company  for  passage  between  two 
designated  points,  which  on.  its  face  pnrports  to  be  good  '*only 
npon  presentation  of  this  ticket  with  checks  attached,"  one  of  the 
two  checks  attached  representing  a  passage  over  the  company's 
own  road,  and  the  other  a  passage  over  a  connecting  railroad, 
entitles  the  passenger  only  to  a  single  continuous  passage  over  each 
road,  without  the  right  to  stop  at  an  intermediate  station  on  either 
and  resume  the  journey  by  another  train.  Even  if  such  a  right  did 
exist,  the  passeuffpr  would  '.ose  it  by  voluntarily  or  negligently 
detaching  the  check,  and  thereby  rendering  himself  unable  to 
present  the  ticket  in  the  form  required  by  its  terms. 

In  an  action  against  a  railway  company  for  damages  for  ejecting  a 
passenger  from  its  train  for  non-payment  of  fare,  evidence  of  a 
conversation  between  the  plaintiff  and  the  conductor  of  the  defend- 
ant's train  who  had  ejected  the  plaintiff,  which  occurred  at  another 
place  than,  and  several  hours  after,  the  transaction  itself,  is  not 
admissible  as  part  of  the  res  gesta,  nor  to  show  the  ^[uo  animo  of  the 
conductor,  the  defendant  being  liable  only  for  his  acts  within  the 
scope  of  his  authority.  And  even  if  such  evidence  is  offered  and 
received  without  objection  from  the  defendant,  it  is  error  for  the 
judge  to  refuse,  when  requested  by  the  defendant,  to  instruct  the 
jury  that  such  evidence  is  not  to  be  taken  into  consideration. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  in  the 
fifth  Judicial  district. 

This  was  an  action  by  Henry  M.  Hamilton  to  re- 
cover damages  from  the  New  York  Central  Railroad 
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Company  for  being  ejected  from  the  defendant's  cars. 
The  facts  upon  which  the  qnestions  discussed  arose 
appear  from  the  opinion. 

Upon  the  trial  the  jury  found  a  verdict  in  favor  of 
the  plaintiflf.  The  defendant  moved  for  a  new  trial 
upon  exceptions  taken,  and  also  on  the  grounds  of  in- 
suflSicient  evidence  and  excessive  damages.  The  judge 
denied  the  motion  and  at  the  same  time,  and  in  the 
order  denying  the  new  trial,  made  a  further  order  as 
follows:  "It  is  further  ordered  that  the  defendant 
may  make  a  case  and  exceptions,  covering  the  facts 
and  testimony  and  exceptions  upon  the  trial ;  and  that 
upon  the  case  so  made,  the  whole  and  all  of  the  facts 
and  questions,  arising  on  the  trial  and  upon  this  mo- 
tion, shall  be  heard  in  the  first  instance  at  general 
term  ; "  and  he  directed  that  the  proceedings  of  the 
plaintiff  be  stayed  untU  the  decision  of  the  court  upon 
the  whole  case. 

The  cause  was  subsequently  heard  on  a  case  and 
exceptions  prepared  in  pursuance  of  that  order  at 
general  term.  The  general  term  ordered  that  the  ver- 
dict rendered  for  the  plaintiff  at  the  trial  be  sustained, 
that  a  new  trial  of  the  cause  be  denied,  and  that  judg- 
ment be  rendered  for  the  plaintiff  pursuant  to  the 
verdict,  together  with  costs.  From  the  order  of  the 
general  term,  the  defendant  appealed  to  the  comniis- 
sion  of  appeals. 

D,  M.  K,  Johnson^  for  the  appellant. 

/.  R.  Swan^  Jr.,  for  the  respondent. 

LoTT,  Ch.  Com. — ^The  case  was  apparently  heard  at 
general  term,  under  the  order  of  the  judge  made  ai 
circuit,  without  objection  by  either  party ;  and  al- 
though that  order  may  not  have  been  strictly  regular, 
it  appears  to  have  been  treated  as  made  within  the 
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provisions  of  section  266  of  the  Code  so  far  as  it 
related  to  the  exceptions  taken  on  the  trial ;  and  any 
irregularity  affecting  it  must  be  deemed  as  waived. 

The  order  at  general  term  will,  therefore,  be  as- 
sumed to  have  been  made  under  that  section  of  the 
Code,  and  is,  consequently,  reviewable  by  us  on  its 
merits.  From  such  review  the  following  conclusions 
have  been  reached  by  me : 

First.  The  ticket  purchased  by  the  plaintiff  at 
Buffalo  entitled  him,  at  any  time  within  twenty  days 
from  its  issue,  to  a  single  passage  from  Buffalo  to 
Albany  over  the  road  of  the  New  York  Central  Rail- 
road Company,  and  then  to-  a  single  passage  from 
Albany  to  New  York  over  the  road  of  the  Hudson 
River  Railroad  Company.  The  passage  was  to  be  con- 
tinuous after  it  was  commenced  on  each  of  the  roads, 
without  the  right  of  stopping  at  any  intermediate  sta- 
tion and  renewing  the  journey  on  a  different  train  at 
any  subsequent  time  during  the  twenty  days.  The 
exercise  of  such  a  right  would  have  given  the  plaintiff 
the  benefit  of  a  new  and  different  passage.  A  party 
leaving  a  train  at  a  particular  place  on  a  certain  day 
could  not,  after  stopping  at  several  other  places,  and 
laying  over  a  day  or  more  at  each  of  them,  be  con- 
sidered, fifteen  days  thereafter,  as  still  on  one  and  the 
same  passage. 

Each  departure  from  a  different  place  would  con- 
stitute a  new  passage.  This  construction  of  the  ticket 
was  insisted  on  by  the  counsel  of  the  defendant  as  one 
of  the  grounds  of  his  motion  for  a  nonsuit,  and  was 
also  asked  to  be  given  in  the  instruction  of  the  court 
to  the  jury.  The  refusal  to  grant  the  nonsuit  and  to 
comply  with  such  request  was  erroneous. 

Second.  Assuming,  however,  that  the  plaintiff  had 
the  right  to  avail  himself  of  the  ticket  on  different 
trains  from  time  to  time,  then  he  lost  that  7'ight  if  he 
left  the  Central  coupon  in  the  spring  at  the  head  of 
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his  berth  when  he  went  off  at  Utica.  By  the  terms  of 
the  ticket  it  was  good  only  upon  its  presentation,  with 
the  checks  attached,  to  the  conductor.  If,  therefore, 
the  holder  voluntarily  or  negligently  deprived  himself 
of  that  right,  or  became  unable  in  consequence  of  his 
own  act  or  omission,  to  present  the  ticket  in  that 
form,  he  could  not  claim  any  privilege  or  right  under 
it.  There  was  a  conflict  in  the  evidence  as  to  the  cir- 
cumstances under  which  the  coupon  in  question  was 
left  in  the  sleeping  car.  The  testimony  of  the  plaintiff 
tended  to  show  that  it  was  given  up  by  him  on  the  de- 
mand of  the  conductor  of  the  sleeping  car  on  leaving  the 
train  at  Utica  ;  and  he,  on  the  other  hand,  swore  that 
such  was  not  the  fact,  but  that  he  found  it  in  the 
spring  of  the  berth  that  had  been  occupied  by  the 
plaintiff. 

Under  this  state  of  evidence  the  defendant' s  coun- 
sel asked  the  court  to  charge  that  if  the  jury  believed 
that  the  plaintiff  left  hi8  ticket  in  the  sleeping  car,  the 
fact  that  he  bought  it  in  Buffalo,  and  there  paid  his 
fare  to  Albany,  was  no  reason  why  he  should  not  have 
been  put  off  the  second  train  when  he  would  not  pro- 
duce his  ticket  or  pay  his  fare.  This  was  a  proper 
request,  and  the  refusal  of  the  court  so  to  charge  was 
erroneous.  The  only  evidence  of  such  payment, 
which  the  conductor  was  authorized  to  receive,  was 
the  production  of  the  ticket. 

Third.  It  was  proved  that  the  fare  paid  by  the 
plaintiff  to  the  conductor  of  the  Utica  train  (whose 
name  was  Morgan  Gardner)  was  refunded  by  him  at 
Albany ;  and  the  plaintiff  testified  that  after  he  had 
received  it  he  said  to  the  conductor  ''this  is  not  the 
end  of  the  matter,"  and  made  some  other  observa- 
tions; and  that  the  conductor,  in  replying  thereto, 
called  him  a  nigger  and  a  thief,  and  also  used  these 
words:  "I  don't  doubt  but  if  your  pockets  were 
searched  we    should  find    them    full    of    counterfeit 
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money."  In  reference  to  which  the  counsel  of  the 
defendant  requested  the  court  to  charge  the  jury  "  that 
the  conduct  of  Gardner  at  Albany  after  he  had  paid 
back  the  fare,  if  the  jury  believe  Hamilton' s  statement 
in  regard  to  it,  is  not  to  be  taken  into  consideration, 
as  the  company  is  not  responsible  for  the  acts  of  Gard- 
ner at  that  time  and  under  the  circumstances.  If  he 
did  slander  or  abuse  Hamilton  then  and  there,  the 
company  is  not  liable  ' '  This,  the  case  states,  ' '  the 
judge  refused  to  charge,  unless  qualified;"  and  the 
defendant's  counsel  then  and  there  excepted.  It  did 
not  appear  what  qualification  the  judge  deemed  neces- 
sary, nor  has  any  been  suggested  in  the  prevailing 
opinion  of  the  general  term,  nor  by  the  plaintiff's 
counsel.  The  request  was  proper  as  made.  What 
was  said  and  done  by  Gardner  at  that  time  was  not  in 
the  discharge  of  his  duties  as  conductor.  The  com- 
pany could,  with  equal  propriety,  have  been  made 
responsible  for  an  assault  and  battery  committed  after 
the  money  was  so  refunded. 

The  fact  that  the  statement  referred  to  in  the 
request  was  made  without  objection  by  the  defendant, 
did  not  render  the  refusal  proper.  It  is  said  with 
plausibility  by  Mullen,  J.  (the  judge  who  tried  the 
cause  and  gave  the  prevailing  opinion  referred  to),  that  • 
the  evidence  "was  conceded  by  both  parties  to  be 
competent,  as  evidenced  by  the  one  by  offering,  by  the 
other  by  not  objecting  to  it.  To  instruct  a  jury  that 
such  evidence  is  not  to  be  taken  into  consideration  is 
to  exclude  it  from  the  case.  This  the  court  had  no  right 
to  do."  The  remark  is  specious  and  unsound.  It 
does  not  follow  that  the  omission  to  object  to  testi- 
mony is  a  concession  that  it  is  competent.  Counsel 
may  deem  certain  evidence  offered  entirely  irrelevant 
and  immaterial,  and,  therefore,  harmless,  and,  for 
that  reason,  raise  no  objection  to  its  introduction,  and 
thus  avoid  an   exception,    assuming,  as  the  learned 


428  AMERICAN    RAILWAY    REPORTS. 

Hamilton  t.  New  Tork  Central  R.  R.  Co. 

judge,  after  making  the  remark  above  quoted,  imme- 
diately added,  that  ''being  in,  it  was  the  duty  of  the 
court  and  jury  to  give  it  whatever  effect  it  ought  to 
have  in  the  case." 

On  the  application  of  that  principle  to  the  evidence 
referred  to,  the  learned  judge  was  asked  to  instruct 
the  jury  that  it  ought  to  have  no  effect  whatever. 
This  it  was  his  duty  to  do  if  the  testimony  was  irrele- 
vant, and  such  as  could  legally  have  no  influence 
whatever  on  their  verdict. 

It  is  claimed  by  the  learned  judge,  however,  that 
the  evidence  was  competent,  as  a  part  of  the  res  gesta^ 
to  show  the  qv/)  animo  of  the  agent  in  the  transaction, 
beginning  at  St.  Johnsville,  and  ending  at  Albany. 
The  difficulty  with  that  proposition  is  that  the  trans- 
action which  constituted  the  gravamen  of  the  action  was 
the  ejection  of  the  plaintiff  f rom?the  car  of  the  defend- 
ant ;  and  that  terminated  at  St.  Johnsville,  and  not  at 
Albany.  The  claim  that  what  occurred  at  Albany  seve- 
eral  hours  after  such  termination  was,  nevertheless,  a 
part  of  the  transaction,  is  refuted  by  the  mere  statement 
of  the  proposition.  It  might  be  added  that  the  defend- 
ant was  only  liable  for  what  was  done  by  the  conductor 
within  the  scope  of  the  authority  conferred  on  him  in 
the  discharge  of  his  duty.  It  is  conceded  by  the 
learned  judge  that  it  could  not  be  charged  with  the 
agent's  slanders  ;  and  he  erred  in  holding  that  it  could 
be  held  responsible  for  the  qvA)  animo  of  his  action 
beyond  the  purpose  of  ejecting  the  plaintiff. 

Assuming  the  views  above  presented  to  be  correct, 
I  deem  it  unnecessary  to  consider  the  other  exceptions 
which  were  taken  on  the  trial. 

All  of  my  brethren  concur  with  me  in  what  has 
been  said  on  the  third  and  last  ground  or  question 
considered  by  me,  but  express  no  opinion  on  the  other 
two  questions.  It  follows  that  the  order  denying  a 
new  trial  was,  on  that  ground   erroneous ;  and    the 
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order  must,  therefore,  be  reversed,  and  a  new  trial 
must  be  ordered,  costs  to  abide  the  event. 

All  concurred  in  the  result. 

Order  accordingly. 


MoCORMICK  v.  THE  PENNSYLVANIA  CENTRAL 

RAILROAD  COMPANY. 

49  S€w  Yct\  808. 

Court  of  Appeals  of  New  York ;  April  Term,  1872. 

Aotions.  Appearance.  JnrUdlotiLoii.  If  a  court  of  one  state  has 
jniJBdiction  of  the  subject-matter  of  an  action  against  a  raiboad 
company,  incorporated  under  the  laws  of  another  state,  jurisdiction 
of  the  person  may  be  conferred  by  consent ;  and  the  consent  may 
be  expressed  by  the  corporation  appearing  by  attorney  and  answer- 
ing generally  in  the  action. 

Oarrien.  Baggage.  The  plaintiff  intending  to  take  passage  by  the 
defendant's  railroad,  presented  his  baggage  to  be  checked  by 
defendant's  baggage-master,  but,  in  compliance  with  defendants* 
rules,  the  baggage-master  refused  to  check  it  until  plaintiff  had 
procured  passage  tickets.  During  the  absence  of  plaintiff  for  the 
purpose  of  procuring  the  tickets,  the  baggage-master  caused  the 
^^gg^^  to  be  placed  in  the  baggage  car.  When  plaintiff  returned 
with  his  tickets,  the  baggage-master  refused  to  give  checks  for  the 
baggage  unless  extra  compensation  was  paid,  for  the  reason  that  its 
weight  exceeded  what  was  allowed  to  pass  free  with  the  number  of 
tickets  purchased  by  plaintiff.  Plaintiff  refused  to  pay,  and  de- 
manded the  checks  or  his  baggage,  which  was  refused ;  the  bag- 
gage being  so  covered  by  other  freight  that  it  could  not  be  reached 
and  removed  before  the  time  for  starting  the  train.  Plaintiff  re- 
fused to  go  upon  that  train,  and  his  baggage  went  forward  to  his 
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destination,  where,  not  being  claimed,  it  was  stored  by  the  defend- 
ant, and  the  succeeding  night  was  destroyed  by  fire.  Hdd^  that 
the  defendant  did  not  sustain  the  relation  to  the  plaintiff  of  a 
carrier  of  him  and  his  goods,  and  could  not  avail  itself  of  anv  of 
the  rules  as  to  the  liabilities  of  common  carriers  of  passengers  and 
their  baggage. 

Qnerf/y  whether,  as  matter  of  law,  there  was  a  conversion  of  tlie 
plaintiff's  trunks  by  the  defendant  ? 

It  seems,  that  the  question  whether  the  reason  given  for  not  delivering 
the  trunks  to  plaintiff  was  such  a  qualification  of  the  refusal  to 
deliver  as  would  rebut  the  evidence  of  conversion,  is  a  question  of 
fact  for  the  jury. 

It  seems,  that  the  acts  of  the  baggage-master  were  within  the  scope  of 
his  authority,  and  the  defendant  was  liable  therefor. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  first 
judicial  department. 

*  This  was  an  action  by  GynxB  H.  McCormick  against 
the  Pennsylvania  Central  Railroad  Company  to  re- 
cover damages  for  the  conversion  of  the  plaintiffs 
baggage. 

The  plaintiff,  intending  to  travel  with  his  wife  from 
Philadelphia  to  Chicago,  offered  the  baggage  in  ques- 
tion to  the  defendant's  baggage-master  at  Philadel- 
phia, to  be  checked  to  Chicago.  The  baggage-master, 
in  pursuance  of  a  regulation  of  the  defendant  that 
passengers  should  procure  and  exhibit  tickets  for  pas- 
sage before  having  their  baggage  checked,  demanded 
passage  tickets  as  a  condition  of  checking  the  plain- 
tiff s  baggage.  The  plaintiff  left  for  the  purpose  of 
procuring  the  tickets,  and  in  his  absence  the  baggage- 
master  caused  his  baggage  to  be  placed  in  the  defend- 
ant's  baggage  car.  On  the  plaintiffs  return  with  his 
tickets,  the  baggage-master  refused  to  give  checks  for 
the  baggage  without  extra  compensation  on  account 
of  its  excess  of  weight.  The  plaintiff  refused  to  jiay 
such  extra  compensation,  and  demanded  his  baggage 
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or  the  checks  therefor.  The  baggage-master  refused 
to  deliver  either,  assigning  as  a  reason  for  the  refusal 
to  deliver  the  baggage  that  it  was  covered  by  other 
baggage,  and  could  not  be  removed  before  the  time 
for  starting  the  train.  The  plaintiff  refused  to  go 
upon  that  train.  He  procured  from  the  defendant's 
president  an  order  to  the  defendant' s  baggage-master 
at  Pittsburg  to  deliver  the  baggage  without  checks, 
and  a  telegram  was  sexit  to  stop  the  baggage  there. 
This  order  plaintiff  delivered,  upon  his  arrival  at 
Pittsburg,  to  the  agent  of  defendant,  named  Richard- 
son, and  was  informed  that  the  telegram  was  received, 
but  that  for  lack  of  time  the  baggage  had  not  been 
stopped.  The  baggage  was  carried  to  Chicago,  and, 
no  one  being  there  to  receive  it,  was  stored  in  the 
usual  place  for  unclaimed  baggage.  During  the  night 
succeeding  its  arrival  it  was  destroyed  by  fire.    . 

Other  facts  in  th^  case  and  questions  presented 
appear  in  the  opinion. 

The  court  directed  the  jury  to  find  a  verdict  for 
plaintiff,  submitting  to  them  simply  the  question  of 
damages.  The  jury  rendered  a  verdict  for  plaintiff  for 
ten  thousand  six  hundred  and  sixty  dollars  and  sixty- 
one  cents.  A  motion  by  the  defendant  for  a  new  trial 
was  denied,  and  judgment  entered  upon  the  verdict. 
The  defendant  appealed  from  the  judgment  and  the 
order  denying  a  new  trial  to  the  general  term,  which 
affirmed  both  ;  and  from  this  judgment  the  defendant 
appealed  to  the  court  of  appeals. 

Charles  M.  Da  Costa^  and  Ira  Shqfer^  for  the 
appellant. 

Residence  when  once  established  is  presumed  to 
continue  until  a  change  is^proven.  2  Kent  Comm.  431, 
and  cases  cited ;  Crawford  t>.  Wilson,  4  Barh,  {N.  T.) 
504 ;  Jennison  v.  Hapgood,  10  FicJc.  {Mass. )  77. 

The  question  of  jurisdiction  was  not  waived  by 
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defendant  appearing  and  answering.  Camberland 
Coal  Co.  V.  Sherman,  8  Ahh.  {N,  Y.)  Pr.  243 ;  Harriott 
X.  New  Jersey  R.  R.,  &c.  Co.,  2  Hilt  {N.  r.)2e2; 
Jones  7).  Norwich,  &c.  Trans.  Co.,  50  Barb,  {N.  T.) 
193. 

The  defendant  being  a  common  carrier,  an  appro- 
priation of  the  goods  to  its  own  use  must  be  shown  to 
sustain  action.  Whitney  v.  Wilson,  30  Barb,  {N.  F.). 
276  ;  Tolano  v.  National  Steam  Nav.  Co.,  6  Roht  {N, 
Y.)  318  ;  Devereaux  v.  Barclay,  2  Bam.  &  Aid.  702  ; 
Stevenson  v.  Hart,  4  Bing.  476 ;  Nelson  v,  Whitmore, 
1  Rich,  {8.  C.)  323. 

The  demand  and  refusal  were  not  conclusive  proof 
of  conversion,  but  only  evidence  tending  to  show  the 
conversion.  Rook  v.  Midland  R.  R.  Co.,  14  JEhig.  Law 
&  Eq,  178 ;  Wild  v.  Walters,  32  Id.  422 ;  Kelsey  v. 
Griswold,  6  Barb.  {N.  Y.)  443 ;  Andrews  v.  Shattuck^ 
32  /(i.  397;  Dunlap  v.  Hunting,  2  Denio  {N.  Y.)  643; 
Johnson  v.  Couillard,  4  Allen  {Mass.)  446 ;  Robinson 
V.  Burleigh,  5  N.  H.  225,  228 ;  Ludley  ^.  Downing,  2 
Garter  {Ind.)  419 ;  Nelson  t.  Whitmore,  supra. 
Where  a  qualification  is  attached  to  a  refusal,  the 
question  is  whether  such  qualification  be  a  reasonable 
one  or  not.  Ganton  t.  Nurse,  2  Brod.  &  B.  447; 
Fouldes  V.  Willoughby,  8  Mes.  &  W.  640 ;  Hayward 
7).  Seaward,  1  Moore  &  S.  459  ;  Wilde  v.  Waters,  32 
Bng,  Law  &  Eq.  422 ;  Deert  v.  Childs,  5  Stew.  &  P. 
{Ala.)  383;  St.  John  v.  O'Connell,  7  Port  {Ala.)4m\ 
Mount  V.  Derrick  5  Hill.  {N.  Y.)  456;  Thompson  t. 
Sixpenny  Savings  Bank,  5  Bosw.  {JV.  Y.)  311 ;  Mc- 
Entee  v.  New  Jersey  Steamboat  Co.,  45  N.  Y.  34. 
Whether  the  refusal  under  the  circumstances  consti- 
tuted conversion  or  not,  was  a  question  of  fact  for  the 
jury.  Lockwood  v.  Bull,  -1  Cow.  (JV.  Y.)  330,  333; 
Jessup  V.  Miller,  1  Keyes  {N.  Y.)  329 ;'  Thompson  t. 
Sixpenny  Savings  Bank,  5  Bosw.  {N.  Y.)  311,  and 
cases  there  referred  to ;  Watt  ??.  Potter,  2  Mas.  80. 
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Conversion  is  waived  by  any  subsequent  acts  in- 
consistent with  it  or  ratifying  the  wrongful  act.  Wells 
r>.  Kelsey,  16  All),  {JV.  T.)  Pr.  53 ;  Ball  v.  Liney,  44 
Barb.  {N,  T.)  604,  614,  515;  Brewer  v.  Gregory,  2 
Barn.  &  C.  310 ;  Lythgoe  v.  Vernon,  6  Hurl.  <fe  JV. 
179  ;  Rotch  v.  Howes,  12  Pick.  {3fass.)  139  ;  Hewes  v. 
Parkman,  20  Id.  90;  Firemen's  Ins.  Co.  v.  Cochran, 
27  Ala.  228  4  Bell  v.  Cummings,  3  Sneed  {Tenn.)  286. 
Whether  the  facts  constitute  a  waiver,  is  a  question 
for  the  jury.  Lucas  t.  Trumbull,  16  Oray  {Mass.) 
309. 

Defendant  had  a  right  to  make  reasonable  rules  in 
reference  to  transportation.  Hibbard  v.  New  York, 
&c.  R,  Co.,  16  iV.  r.  455 ;  Commonwealth  v.  Powers, 
7  Mete.  {Mass.)  696.  If  the  conduct  of  defendant's 
agent  was  not  justified  by  the  rules,  defendant  is  not 
liable.  Hibbard  v.  New  York,  &c.  R.  Co.,  16  i\r.  T. 
455, 

A  common  carrier  is  not  responsible  beyond  the 
limits  of  his  own  line,  except  by  special  contract. 
Van  Santvoord  v.  St.  Johns,  6  Sill  (iV^.  r.)167;  Mc- 
Donald V.  Western  R.  R.  Co.,  34  if.  T.  497;  Root  v. 
Great  Western  R.  R.  Co.,  46  Id.  524,  529,  530 ;  Maghee 
V.  Camden,  &c.  R.  R.  Co.,  Id.  614,  518 ;  Northern  R. 
R.  Co.  V.  Fitchburg  R.  R.  Co.,  6  Allen  {Mass.)  254; 
Jfotting  V.  Connecticut  R.  R.  Co  ,  1  Oray  {Mass.)  502; 
Pendergrast  t.  Adams  Exp.  Co.,  101  Mass:  120;  El- 
more V.  Naugatuck  R.  R.  Co.,  23  Conn.  473 ;  Nauga- 
tuck  R.  R.  Co.  V.  Waterbury  Button  Co.,  24  Id.  468; 
Jenneson  v.  Camdeo,  &c.  R.  R.  Co.,  4  Am.  Law  Meg. 
234 ;  Rome  R.  R.  Co.  v.  Sullivan,  25  Oa.  228 ;  Withers 
V.  Macon,  &c.  R.  R.  Co.,  35  Id.  273 ;  Fowles  v.  Great 
"Western  R.  R.  Co.,  16  PJ/ig.  Law  &  Eq.  531. 

The  contract  must  be  governed  by  the  law  of  Penn- 
sylvania. Schwartzenburger  v.  Pennsylvania  R.  R. 
Co.,  45  Pa.  208. 

On  the  arrival  of  the  trunks  at  Chicago,  defendant 

TV.— 28 
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became  mere  warehousemen,  and  were  not  liable  for 
the  destruction  of  the  trunks  by  fire.  Fisk  v,  Newton, 
1  Denio  {N.  Y.)  46  ;  Rowland  v.  Milne,  2  Hilt  {N.  7.) 
150  ;  Goold  v,  Chapin,  20  N.  F.  269  ;  Roth  v.  Buffalo, 
&c.  R.  R.  Co.,  34  Id.  648  ;  Thomas  v.  Boston,  Ac.  R. 
R.  Co.,  10  Mete.  {Mass.)  472;  Norway  Plains  Co.  t. 
Boston,  &c.  R.  R.  Co.^  1  Gray  {Mass.)  263 ;  Cincin- 
nati, &c.  R.  R.  Co.  V.  McCool,  26  Ind.  140. 

The  allowance  of  interest  was  a  matter  of  discretion 
with  the  jury.  Black  v.  Camden,  &c.  R.  R.  Co.,  45 
Barb.  {JV.  T.)  40 ;  Walrath  v.  Redfield,  18  If.  T.  547; 
Matthews  v.  Menadger,  2  McLean^  145 ;  Lincoln  d. 
Claflin,  7  Wall.  132. 

What  is  reasonable  baggage,  is  a  question  of  fact 
for  the  jury.  Rawson  v.  Pennsylvania  R.  R.  Co.,  2 
Abh.  {JSr.  Y.)  Pr.  N.  S.  220;  Merrill  v.  Grinnell,  30 
iV:  Y.  594. 

The  declarations  of  Richardson  were  no  part  of  the 
res  gestcB^  and  were  inadmissible.  Oreenleqf  on  JEvid. 
§  113 ;  Story  on  Agency^  §  134 ;  Pennsylvania  R.  R. 
Co.  V.  Buck,  57  Pa.  339 ;  Pratt  v.  Ogdensburgh,  &c. 
R.  R.  Co.,  102  Mass.  557. 

The  wife  alone  could  sue  for  her  separate  property. 
Rawson  v.  Pennsylvania  R.  R.  Co.,  2  Abb.  (i\r.  T.) 
Pr.  JV.  S.  221.  The  exceptive  words,  "from  any  per- 
son other  than  her  husband"  apply  only  in  cases 
where  the  rights  of  creditors  are  involved.  Lock- 
wood  V.  CuUen,  4  Hobt.  {JST.  Y.)  133 ;  Wilbur  v.  Pried- 
enburg,  52  Barb.  {If.  Y.)  478 ;  Jaycox  v.  Caldwell, 
37  How.  {If.  Y.)  Pr.  247;  KeUy  v.  Campbell,  38  iT. 
Y.  29.  The  rule  is  the  same  under  the  laws  of  Dlinois. 
Manny  v.  Recksf  ord,  44  III.  129  ;  Sweeny  v.  Danrom, 
47  Id.  450,  455 

E.  M.  Stoughton^  and  Samuel  Handy  tot  the  re- 
spondent. 
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FoLGER,  J. — First  Had  the  court  below  jurisdic- 
tion of  the  action  and  of  the  parties,  so  that  it  could 
render  the  judgment  appealed  from  ? 

We  will  assume  that  the  plaintiff  was  at  no  time  a 
resident  of  this  state,  and  that  the  learned  justice  at 
circuit  erred  in  ruling,  that  as  a  fact  established  he 
was  a  resident.  We  do  not,  however,  determine  those 
questions,  as  we  can  otherwise  dispose  of  the  defend- 
ant's  objection  of  want  of  jurisdiction. 

The  cause  of  action  was  of  that  nature,  that  al- 
though it  arose  in  another  state,  the  court  below  had 
jurisdicfcion  of  the  subject-matter  of  the  action.  In 
this  respect  the  case  differs  from  Harriott  «.  New 
Jersey  R.  R.,  &c.  Co.,  2  Hilt  (N.  T.)  262,  cited  to 
us  by  the  defendant.  There  the  court  of  common 
pleas  of  the  city  and  coanty  of  New  York  had  no 
jurisdiction  of  the  subject-matter,  being  confined  by 
the  Code,  §  33,  in  such  case,  to  a  cause  of  action  aris- 
ing in  this  state. 

The  defendant  in  the  case  at  bar  employed  attor- 
neys who,  as  oflBicers  of  the  court,  served  notice  of  the 
defendant's  appearance,  and  put  in  and  served  an 
answer  generally  in  the  action,  and  raised  no  objection 
until  after  issue  was  joined  and  the  trial  commenced, 
that  the  court  had  not  jurisdiction  of  the  action  and 
of  the  parties.  In  this  respect  the  case  differs  from 
Cumberland  Coal  Co.  v.  Sherman,  8  Ahh.  {N,  Y.)  Pr. 
243,  where  the  foreign  corporation  defendant  appeared 
specially,  and  only  for  the  purpose  of  moving  to  set 
aside  the  summons,  &c.,  for  the  want  of  jurisdiction 
over  it.  Jones.  7).  Norwich,  &c.  Trans.  Co.,  50  Barh, 
{N.  T.)  193,  does  hold  that  the  objection  may  be  made 
after  answer,  and  even  on  appeal  after  judgment. 
Such  holding  was  not  necessary  to  the  decision  of  that 
case,  as  jurisdiction  was  there  retained  by  virtue  of  a 
statute  other  than  the  Code  of  Procedure.  Nor  do  we 
agree  in  the  dictum  there  expressed.    We  hold  that 
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where  the  court  has  the  jurisdiction  of  the  subject- 
matter  or  cause  of  action,  that  consent  may  confer 
jurisdiction  of  the  person  ;  and  that  such  consent  may 
be  expressed  by  a  foreign  corporation,  by  appearing 
by  attorney  and  answering  generally  in  the  action. 
Though  it  seems  to  have  been  thought  that  a  foreign 
corporation  could  not  at  common  law  have  been  sued 
here,  it  was  at  the  same  time  suggested  that  it  would 
be  competent  for  it  to  constitute  an  attorney  to  appear 
and  plead  in  an  action.     McQueen   n.   Middletown 
Manuf.  Co.,  16  Johns,  {N.  T.)  5.     Since  that  time  it 
has  been  so  often  held  that  a  voluntary  appearance 
confers  jurisdiction  of  the  person,  and  the  rule  seems 
so  reasonable  in  itself,  that  we  have  no  hesitation  in 
adopting  it.    In  Faulkner  v.  Delaware,  &c.  Canal  Co., 
1  Denio  (iT.    F.)  441,  Beardsley,  J.,  aftei  quoting 
Taney,  Ch.  J.,  to  the  effect  that  a  corporation,  though 
it  must  live  and  have  its  being  in  the  state  of  its  crea- 
tion, yet  it  may  be  recognized  and  contract  in  another, 
says  :  "hence  it  may  prosecute  and  defend  suits  out 
of  the  state  in  which  it  was  created."    And  see  Pauld- 
ing V,  Hudson  Manuf.  Co.,  2  JS.  D.  Smith  {N.  F.)  38; 
Watson  V.  Cabot  Bank,  5  Sandf.  {N.   71)  423,  the 
judgment  in  which  was   affirmed  in   this    court,   4 
Duer  {N,  Y.)  606,  note ;  Dart  v.  Farmers'  Bank,  27 
Barl).  [n.  Y.)  337. 

Second.  Was  there  a  conversion  of  the  property  by 
the  defendant  so  as  to  warrant  this  action  ? 

The  defendant  claims  that  there  is  no  conversion 
unless  there  was  an  appropriation  of  the  goods  to  its 
own  use,  and  puts  it  in  part  upon  the  ground  that  the 
defendant  was  a  common  carrier.  In  the  first  place, 
the  defendant  does  not  in  this  action  hold  the  place  of 
a  common  carrier  of  plaintiff  and  his  goods.  If  there 
is  cause  of  action,  as  at  present  before  us,  it  is  because 
the  plaiuciff  would  not  consent  to  take  on  with  the 
defendant  the  relation  of  passenger  with  his  baggage. 
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He  refused  to  do  so,  and  demanded  return  to  him  of  his 
goods.  His  trunks  and  their  contents  were  then  no 
longer  to  be  treated  in  the  transaction  as  baggage  of  a 
passenger  in  the  hands  of  the  defendant  as  a  common 
carrier  of  him  and  them,  but  as  property  of  one  in  the 
possession  of  another,  delivery  of  which  to  the  owner 
had  been  demanded  and  been  refused.  Again,  a  com- 
mon carrier  is  not  always  excused  in  an  action  for 
conversion,  because  he  has  not  in  fact  applied  to  his 
own  use  the  goods  committed  to  him  in  his  public 
capacity.  Dewell  v,  Moxon,  1  Taunt.  391 ;  Anon.,  2 
Salk.  655.  It  is  doubtless  correct  to  say  as  a  general 
proposition,  that  demand  and  refusal  are  not  conclusive 
evidence  of  conversion.  There  may  be  such  a  state  of 
facts  shown  in  opposition  as  fully  to  rebut.  But  such 
may  be  the  case  also,  as  that  demand  and  refusal  shall 
be  enough.  If  one  have  the  power  to  deliver  or  to  re- 
tain the  article  demanded,  a  demand  and  a  refusal  to 
deliver  is  sufficient  evidence  of  a  conversion.  Bristol 
t?.  Burt,  7  Jb^TZ^^.  {N.  Z.)  254.  A  refusal,  however,  may 
be  accompanied  with  such  reasonable  qualification  as 
to  furnish  an  excuse  for  retention,  and  then  there  is 
no  conversion  shown  merely  by  proof  of  demand  and 
refusal.  McEntee  v.  New  Jersey  Steamboat  Co.,  45 
N.  T.  34.  In  the  case  before  us,  the  qualification  was, 
that  the  prearranged  moment  for  the  starting  of  this 
fast  express  through  passenger  train  was  so  right  upon 
the  defendant,  that  to  take  the  measures  needed  to 
get  at  in  the  baggage  crate  the  trunks  of  the  plaintiff, 
and  removing  them  therefrom,  to  put  them  again  in 
his  possession,  would  take  so  long  a?  to  derange  the 
time  table,  insure  delay,  and  incur  the  hazard  of  acci- 
dent and  damage.  As  to  this,  the  business  of  the  de- 
fendant as  a  common  carrier  of  persons  is  an  element 
in  the  case.  We  are  not  prepared  to  say  that,  under 
the  usual  circumstances  of  one  taking  passage  with 
ordinary  baggage,  and  at  the  last  nfoment  for  his  own 
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convenience  changing  Ms  purpose,  it  would  not  be  a 
good  excuse  for  a  refusal  to  deliver  it,  so  as  to  repel 
the  conclusion  of  a  conversion  of  the  goods,  that  the 
delay  needed  therefor  would  throw  out  of  gear  the 
arrangements  for  the  running  of  the  train,  and  thus 
risk  be  incurred  to  the  passengers  and  property  carried. 
There  would  be,  to  be  sure,  the  physical  power  to 
delay  the  train  and  to  overhaul  the  baggage  and  to 
find  and  deliver  to  him  his  own.  But  there  would  be, 
on  the  other  hand,  the  duty  to  others  of  heeding  all 
salutary  and  necessary  arrangements  for  a  safe  journey 
for  them.  Does  not  the  presence  of  this  fact  in  any 
case,  presenting  the  duty  of  a  railroad  company  to  be 
thoughtful  of  the  safety  of  the  passengers  under  its 
care,  put  a  weighty  consideration  in  the  scale  over 
against  the  evidence  of  conversion  of  baggage  fur- 
nished by  the  simple  fact  of  a  demand  and  refusal  to 
deliver  it  ? 

There  is,  however,  an  important  circumstance  in 
this  case,  which  is  to  be  borne  in  mind  in  the  consider- 
ation of  this  question.  It  was  one  of  the  regulations 
of  the  defendant  that  no  baggage  should  be  checked 
until  the  passenger  tendering  it  should  have  bought 
his  ticket.  On  the  plaintiff  offering  his  trunks  for 
checks,  he  was  required  by  the  baggage-man,  in  obedi- 
ence to  this  rule,  to  first  provide  his  tickets.  During 
his  absence  for  them,  the  baggage-man  weighed  the 
trunks,  put  checks  upon  them,  and  placed  them  in 
the  baggage  crate,  and  upon  the  top  of  them  was 
placed  other  baggage.  After  this  was  done  the  plain- 
tiff returned  with  his  tickets.  The  baggage  agent  then 
enforced  upon  the  plaintiff  another  rule  of  the  defend- 
ant. Inasmuch  as  the  weight  of  the  trunks  was  ap- 
parently more  than  the  number  of  tickets  bought 
would  entitle  the  passengers  going  under  them  to 
carry  as  ordinary  baggage,  there  was  demanded  of  the 
plaintiff  payment  of  a  charge  for  the  excess.    'It  was 
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the  enforcement  of  this  rule  that  caused  the  plaintiff 
to  yield  his  purpose  of  travel  by  that  train  and  to  de- 
mand possession  of  his  baggage  again.  Had  the  bag- 
gage-man adhered  to  the  rule  not  to  check  and  load 
baggage  until  tickets  were  bought,  a  rule  of  which  he 
had  demanded  observance  from  the  plaintiff,  the  trunks 
might  have  been  beside  the  car,  and  surrender  of  pos- 
session to  the  plaintiff  would  have  been  easy.  Had 
the  man  in  the  first  instance,  before  requiring  the  pur- 
chase of  tickets,  asked  for  the  extra  charge  for  over- 
weight, and  had  the  plaintiff  declined,  then  return  to 
him  of  his  property  could  have  been  easily  made.  No 
doubt  but  that  the  defendant  had  the  right  to  neglect 
observance  of  any  or  all  of  these  rules,  they  being 
made  for  its  convenience  and  protection.  But  it  had 
no  right  to  first  enforce  one  upon  the  plaintiff  and 
then  itself  disregard  it,  and  inflict  the  inconvenient 
result  of  vacillation  upon  him.  It  insisted  that  he 
should  act  up  to  it.  While  he  was  so  doing,  it  ne- 
glected it,  and  in  that  neglect  so  placed  his  baggage, 
as  that  when  it  came  to  demand  of  him  the  observance 
of  another  rule  of  which  he  had  not  been  theretofore 
notified,  and  he  refused  and  demanded  his  property, 
the  practical  difficulty  arose  of  the  inability  to  meet 
the  changed  aspect  of  affairs. 

It  does  not  appear  but  that  he  would  have  re- 
fused to  pay  the  extra  charge  had  it  been  made  before 
he  was  sent  to  procure  his  tickets,  and  thus  his  trunks 
never  have  gone  out  of  reach.  It  is  said  that  the  bag- 
gage-master could  not  know  that  there  wasan  excess 
of  baggage  until  the  number  of  tickets  was  apparent 
to  him.  He  did  know,  however,  that  apparently  there 
wag  but  one  passenger  with  his  wife,  to  whom  it  be- 
longed, and  if  there  was  to  be,  on  his  part,  an  enforce- 
ment of  all  the  rules  of  the  company  before  the  plain- 
tiff was  to  be  allowed  to  take  his  place  as  passenger 
carrying  his  trunks  with  him,  it  was  this  agent's  duty 
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to  keep  matters  in  such  a  state  as  that  it  should  be 
possible  to  meet  the  contingency  of  a  refusal  on  the 
part  of  the  plaintiff  to  comply  and  of  the  consequent 
necessity  of  surrendering  to  him  his  property.  This 
deviation  by  the  defendant  from  the  rule  which  the 
plaintiff  was  obeying,  may  have  been  the  cause  of  the 
inability  of  the  defendant  to  comply  with  his  demand^ 
for  the  delivery  of  his  property. 

Again :  the  plaintiff,  after  payment  of  the  charge 
for  extra  baggage  was  required  of  him,  first  demanded 
the  checks  for  his  trunks  ;  and  it  was  not  until  the 
refusal  of  them  that  he  made  demand  for  the  delivery 
of  the  trunks  themselves.  So  that  the  defendant  had 
the  option  of  giving  the  checks  or  giving  the  trunks  ; 
and  if  the  circumstances  which  it  had  brought  about 
made  the  latter  impracticable,  the  former  might  have 
been  done.  Thus  there  is  another  element  in  the  in- 
quiry as  to  the  reasonableness  of  the  excuse.  And 
was,  then,  that  inability  stated  as  an  excuse  for  not 
making  delivery  a  reasonable  qualification  of  the  re- 
fusal so  to  do  ? 

It  is  not  for  the  court,  in  this  case,  to  pass  upon 
this  as  a  question  of  law,  whether  there  was  or  was  not 
a  conversion.  Whether  or  not  the  qualification  of  the 
refusal  to  deliver  was  reasonable  in  this  case,  is  a  ques- 
tion of  fact  for  the  consideration  of  the  jury  under 
proper  instructions  from  the  judge.  Mount  ??.  Derick, 
5  Hill  [N.  r.)  455  ;  Watt  ??.  Potter,  2  Mas.  80 ;  Alex- 
ander V.  Southey,  5  Barn.  &  Aid.  247 ;  Delano  t?.  Curtis, 
7  Allen  {Mass.)  470. 

And  in  this  view  the  testimony  in  the  case,  as  to  an 
arrangement  between  the  plaintiff  and  Thompson,  the 
president  of  the  defendant,  for  the  retention  and  deliv- 
ery of  the  trunks  to  the  plaintiff  at  Pittsburgh,  and 
what  took  place  between  the  plaintiff  and  the  defend- 
ant's  agent  at  Pittsburgh  as  to  the  trunks  having 
passed  on  to  Chicago,  and  the  arrangement  for  him  to 
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receive  them  there,  was  proper  to  have  been  submitted 
to  the  jury  as  bearing  on  the  question  of  a  conversion. 
Hay  ward  v.  Seward,  1  Moore  &  8,  459.  The  defendant 
is  understood  to  claim  that  this  testimony  tended  to 
show  what  should  be  termed  a  waiver  (Lucas  v.  Trum- 
bull, 15  Gray  (Mass.)  396 ;  Trayner  v.  Johnson,  1 
Head  {Tenn.)  51);  or  a  ratification  of  the  act  of  the 
defendant  in  sending  forward  the  baggage  (Hewes  v. 
Parkman,  20  Piclc.  (Mass.)  90 ;  or  an  affirmation  of 
the  act,  and  a  treating  the  defendant  as  the  agent  of 
the  plaintiff  in  doing  it  (Brewer  v.  Sparrow,  7  Barn,  & 
C.  310)  ;  or  as  a  satisfaction  for  the  wrongful  act  {lb,  ; 
Ly  thgoe  v,  Vernon,  5  ffiirl.  &  N.  179)  ;  or  as  testimony 
tending  to  rebut  the  evidence  of  conversion  furnislKil 
by  the  demand  and  refusal,  and  so  going  to  show  that 
there  was  no  conversion  by  the  defendant  to  its  ov  u 
use  of  the  property  of  the  plaintiff. 

As  the  authorities  are  in  this  state,  the  last  is  the 
better  view  of  it.  See  Hanmer  ^?.  Wilsey,  17  Wend, 
{N.  r. )  91 ;  Otis  V.  Jones,  21  Id.  394 ;  which  hold  that 
a  mere  tender  will  not  bar  a  tort,  nor  take  away  a 
right  to  a  full  compensation  in  damages ;  and  Reynolds 
t?.  Shuler,  5  Cow.  {If.  Y.)  323,  where  it  is  laid  down 
that  trover  lies  for  the  conversion  of  a  chattel,  though 
it  be  restored  before  suit  brought,  the  restoration  going 
only  in  mitigation  of  damages. 

The  testimony  should  have  been  submitted  to  the 
jury  on  the  issue  of  a  conversion.  And  see  Carver  v. 
Nichols,  10  Cfray  {Mass.)  369 ;  7  Allen  {Mass.) 
supra. 

And  the  learned  justice  erred  at  the  circuit  in  tak- 
ing these  questions  from  the  jury,  and  passing  upon 
them  as  matters  of  law  for  his  determination.  It  fol- 
lows that  there  must  be  a  new  trial. 

There  are  some  questions  made  in  the  case  which  it 
may  be  well  to  pass  upon  now,  to  facilitate  another 
trial  if  one  should  be  had. 
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First  We  think  that  the  defendant  is  liable  for 
the  acts  of  the  baggage-man  at  its  depot  at  Philadel- 
phia, though  that  act  should  be  held  wrongful.  He 
was  acting  within  the  scope  of  his  authority  in  requir- 
ing checks  for  the  baggage,  and  in  demanding  payment 
of  the  charge  for  extra  baggage,  and  in  putting  it  into 
the  car  before  payment  thereof,  and  in  refusing  deliv- 
ery of  it  for  the  reason  given  by  him.  This  makes  the 
defendant  responsible  for  his  act.  Higgins  v.  Water- 
vliet  Turnpike  &  R.  R.  Co.,  46  N.  T.  23. 

Second.  We  do  not  think  that  the  defendant  can 
avail  itself  in  this  action  of  any  of  the  rules  which  it 
invoked  which  have  been  laid  down  as  to  the  liability 
of  common  carriers.  As  before  remarked,  the  cause  of 
action,  if  any,  does  not  arise  from  any  fixed  relation 
of  the  plaintiff  to  the  defendant,  as  a  passenger  with 
his  baggage  carried  or  to  be  carried  by  it.  He  ex- 
pressly  arrested  the  commencement  of  that  relation 
and  refused  to  enter  into  it,  and  for  the  express  pur- 
pose of  preventing  it,  demanded  back  his  baggage. 
Prom  that  moment  the  defendant,  if  this  action  is 
maintainable  at  all,  did  not  hold  his  trunks  as  com- 
mon carriers  of  him  and  them,  but  as  wrong-doers, 
tortiously  detaining  them  and  converting  them  to  its 
own  use. 

Third.  The  plaintiff,  if  he  maintains  his  case,  this 
being  an  action  of  trover,  will  be  entitled  to  interest 
from  the  time  of  the  conversion.  Hyde  D.  Stone,  7 
Wend.  {N.  Y.)  354.  In  the  action  of  trover,  interest 
is  as  necessary  a  part  of  a  complete  indemnity  as  the 
value  itself,  and  in  fixing  the  damages,  is  not  any  more 
in  the  discretion  of  the  jury  than  the  value.  Andrews 
V.  Durant,  18  JST.  Y.  496. 

Fourth.  The  memoranda  received  in  evidence  were 
not  original  entries  ;  they  were  copies  of  originals.  A 
copy  of  an  entry  made  by  himself  or  by  any  other  per- 
son, may  be  used  by  a  witness  to  refresh  recollection 
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(Marchy  x.  Shultz,  29  N.  T,  346),  and  the  original 
memorandum  may  be  read  in  evidence,  if  made  at  or 
near  the  time  when  a  material  fact  to  which  it  relates 
occTired,  and  the  witness  producing  it  can  swear  that 
it  was  made  correctly,  though  he  can  not  then  recollect 
the  facts  contained  in  it.  Halsey  v.  Sinsabaugh,  16 
JV.  Y.  486.  But  a  copy  of  a  memorandum  can  not  be 
read  as  evidence  of  the  contents  of  it.  29  iV'.  T.  supra. 
Though  the  testimony,  as  given  in  the  appeal-book,  is 
confused  as  to  the  various  memoranda  produced  on  the 
trial,  it  is  evident  that  the  memoranda  first  made  by 
the  plaintiff  and  those  helping  him  were  destroyed, 
and  that  the  papers  exhibited  to  the  witnesses  were 
prepared  from  them ;  but  it  does  not  appear  that  they 
were  literally  copies.  It  seems  that  in  preparing  the 
lists  of  articles  in  the  different  lost  trunks,  the  mem- 
ories of  those  engaged,  principally  that  of  the  wife  of 
the  plaintiff,  were  set  at  work,  and  as  articles  were 
brought  to  recollection  from  the  bills  of  the  purchase 
of  them  and  otherwise,  they  were  set  down  upon 
paper;  different  pieces  of  paper  it  would  appear. 
When  this  process  was  completed,  the  contents  of 
those  papers  were  transcribed  in  gross.  These  were 
the  completed  and  corrected  memoranda,  and  substan- 
tially the  original  memoranda.  It  was  as  to  these  that 
the  plaintiff's  wife  testified,  that  she  knew  all  the 
articles  named  in  them  were  in  the  trunks.  We  do 
not  understand  that  the  memoranda  were  read  to  the 
jury  as  evidence  of  themselves  of  what  were  the  con- 
tents of  the  lost  trunks,  but  only  as  a  statement  on 
paper  in  detail,  of  what  this  witness  had  testified  were 
the  articles  contained  in  the  trunks.  In  this  view  the 
memoranda  were  competent. 

Fifth.  The  testimony  as  to  the  declarations  of 
Richardson  or  other  person,  an  agent  of  the  defendant 
at  Pittsburg,  was  objected  to  as  not  accompanying  any 
act  of  his  as  such  agent.    But  this  is  a  mistake  of  fact. 
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The  plaintiff  presented  to  him  an  order  for  the 
trunks,  which  was  addressed  to  Richardson,  and  it 
was  in  answer  to  this  order  and  excusing  himself  from 
compliance  with  it  that  he  made  the  statement  testi- 
fied to.  It  was  in  the  performance  of  his  duty  as 
agent  and  as  part  of  the  res  gestae.  It  was  not  error 
to  admit  the  statement. 

Sixth.  The  objection  to  the  testimony  upon  the 
value  of  the  brooch,  given  by  the  wife  of  the  plaintiff, 
and  the  testimony  as  to  value,  given  by  Miss  Merrick, 
that  they  were  not  shown  to  be  qualified  to  speak  as 
CO  value,  was  well  taken.  The  foundation  had  not 
been  laid  by  any  proof  of  the  knowledge  of  the  wit- 
nesses upon  the  subject.  The  value  of  the  articles  was 
sufficiently  shown  by  other  testimony,  so  that  the  de- 
lendant  was  not,  perhaps,  injured  by  this  testimony, 
and  we  should  not  feel  called  upon  to  regard  the 
admission  of  it  as  fatal,  were  it  the  only  point  taken. 

Seventh.  A  question  of  some  importance,  is  that 
liaised  by  the  objection  to  proof  as  to  the  necklace  and 
other  personal  ornaments  of  the  plaintiff's  wife  ;  and 
Dy  the  request  to  charge  that  the  plaintiff  could  not 
recover  in  this  action  for  them,  or  for  her  wearing 
apparel. 

It  appeared  that  the  plaintiff  and  his  wife  were 
married  in  1858,  in  Illinois,  and  that  the  diamonds, 
jewelry,  and  ornaments  were  presents  made  there 
by  the  husband  to  the  wife,  and  that  the  wearing  ap- 
parel was  bought  for  her  after  marriage,  for  her  especial 
use,  by  the  husband  or  with  his  money.  It  is  claimed 
that  all  these  are  her  own  property,  which  the  plaintiff 
can  not  control ;  and  that  for  a  conversion  of  it  he 
can  not  maintain  an  action.  This  action  was  com- 
menced in  1867,  but  the  alleged  conversion  was  in 
March,  1862. 

In  the  absence  of  statutes,  varying  the  law, 
chattels  of  this  kind,   got  for  the  use  of  the  wife, 
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would  be  deemed  her  paraphernalia.    2  Blacks,  C(ym. 
435. 

As  such  they  were  subject  to  the  control  of  the 
husband  during  his  lifetime,  and  he  alone  could  sue 
for  an  injury  to,  or  a  conversion  of  them.  The  defend- 
ant claims  that  this  character  of  them  has  been  changed 
by  statute.  It  relies  upon  the  statute  of  Illinois, 
passed  February  21,  1861,  and  which  was  given  in  evi- 
dence on  the  trial.  That  act  was  passed  after  the  mar- 
riage of  the  plaintiflf,  and  so  far  as  appears,  after  the 
purchase  of  all  the  chattels  in  question.  It  enacts 
that  the  property  of  any  married  woman,  belonging  to 
her  as  her  sole  and  separate  property,  shall  remain 
such.  But  these  chattels  were  not  then  the  sole  and 
separate  property  of  Mrs.  McCormick.  The  statute 
further  enacts  that  the  property  which  any  married 
woman  acquires  during  coverture,  in  good  faith  from 
any  person  other  than  her  husband,  shall  be  and  re- 
main her  sole  and  separate  property.  But  this  prop- 
erty was  not  thus  acquired  by  her  after  her  marriage. 
As  this  property  was  all  bought  and  put  into  the  pos- 
session of  the  wife  before  she  was  a  resident  of  this 
state  and  while  she  was  a  resident  of  Illinois,  we  must 
rest  upon  the  law  of  that  state,  as  it  is  shown  to  us  to 
be,  by  the  production  in  evidence  of  the  statute  above 
referred  to.  In  this  view,  Rawson  z.  Pennsylvania  R. 
R.  Co.,  lately  decided  by  the  commission  of  appeals  and 
cited  to  us  by  the  appellant,  is  not  in  point ;  as  that 
rests  entirely  upon  the  statute  law  of  this  state.  We 
see  no  reason  why  the  plaintiff  is  not  entitled  to  sue 
for  an  injury  to  or  a  conversion  of  this  property 
claimed  by  the  defendant  to  belong  to  his  wife  as  her 
sole  and  separate  property. 

But  for  the  error  in  not  submitting  to  the  jury  the 
question  of  whether  there  was  a  conversion  of  the 
property  by  the  defendant,  as  affected  by  the  reason- 
ableness of  the  excuse  made  for  not  delivering  it  on 
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the  plaintiff's  demand,  the  judgment  appealed  from 
should  be  reversed  and  a  new  trial  order^,  with  costs 
to  abide  the  event  of  the  action. 

All  concurred  upon  questions  discussed,  save  on 
question  of  conversion. 

Allen,  J.,  concurred  with  above  opinion. 

Chubch,  Ch.  J.,  and  Rapallo,  J.,  were  of  opinion 
that,  as  matter  of  law,  there  was  no  conversion. 

Grovee  and  Peckham,  JJ.,  were  of  opinion  that, 
as  matter  of  law,  there  was  a  conversion ;  and  they 
dissented  from  the  result. 

Judgment  reversed. 


STONEMAN  t>.  THE  ERIE  RAILWAY  COMPANY. 

52  Nw)  Torh,  429. 

Court  of  Appeals  of  New  York  ;  April  Term^  1873. 

Oaxriers.  Baggage.  Married  women.  An  action  may  be  maintouied 
by  a  married  woman  in  ber  own  name  against  a  railway  company, 
for  injury  to  her  baggage  while  in  charge  of  the  railway  company 
as  a  common  carrier,  if  such  baggage  is  her  separate  property  under 
the  laws  of  the  state  in  which  she  is  domiciUd,  and  the  laws  of  the 
state  in  which  the  action  is  brought  permit  a  married  woman  to 
sue  when  the  action  concerns  her  separate  property.  The  lez  lod 
does  not  govern  as  to  her  right  to  the  property,  but  only  as  to  the 
remedy. 
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Where  a  railway  company  demands  and  receives  from  a  passenger, 
besides  the  fare  or  passage-money,  additional  compensation  as 
freight  for  the  carriage  of  packages  containing  merchandise  as  well 
as  the  personal  baggage  of  the  passenger,  and  there  is  no  evidence 
of  fraud  or  concealment  on  the  part  of  the  passenger  in  regard  to 
the  contents  of  the  packages,  the  railway  company  is  liable  as  a 
common  carrier  for  any  injury  to  the  merchandise  as  well  as  to  the 
baggage. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  tenn  of  the  superior  court  of  the  city  of 
Buffalo. 

This  was  an  action  by  Mary  O.  H.  Stoneman  to  re- 
cover damages  from  the  Erie  Railway  Company  for 
the  loss  of  three  packages  and  their  contents  while  in 
course  of  transportation  over  the  defendant' s  railway. 
The  plaintiff  (a  married  woman)  was  at  the  time  a  pas- 
senger upon  the  railway,  but  the  packages  contained 
articles  of  merchandise,  besides  her  personal  baggage. 
Other  facts  are  stated  in  the  opinion.  Upon  trial  by 
the  court,  the  judge  found  that  the  plaintiff  was  enti- 
tled to  recover  for  all  the  property  destroyed,  and 
judgment  for  the  plaintiff  was  entered  accordingly. 
The  defendant  appealed  to  the  general  term,  by  which 
the  judgment  was  affirmed.  Prom  the  judgment  of 
the  general  term,  the  defendant  appealed  to  the  court 
of  appeals. 

« 

John  Oanson^  for  the  appellant. 

DelaTian  F.  ClarJc^  for  the  respondent. 

Peckham,  J. — ^Prom  the  facts  found  by  the  judge 
•at  the  trial,  it  appears  that  the  articles  for  which  this 
action  is  brought  were  chiefly  owned  by  the  plaintiff 
prior  to  her  marriage  in  1861,  or  were  the  proceeds  of 
that  property,  except  the  presents  made  to  plaintiff  at 
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the  time  of  her  marriage  and  prior  thereto,  or  possibly 
some  of  it  (how  much,  if  any,  except  the  rattle  and 
cup,  does  not  appear)  afterward. 

It  further  appears  that,  at  and  from  the  time  of 
said  marriage  to  the  trial,  the  state  of  Maryland  had 
been  the  matrimonial  domicile  of  the  plaintiff,  and 
that,  by  the  laws  of  that  state  at  and  since  the  mar- 
riage, a  married  woman  in  that  state  holds  the  personal 
property  which  belonged  to  her  at  her  marriage  or  ac- 
quired or  received  by  her  after  marriage,  ^j^feine  sokj 
and  to  her  separate  use. 

It  was  held  to  have  been  the  law  of  Maryland,  prior 
to  the  adoption  of  their  Code,  that  when  property  is 
given  to  a  feme  covert  to  her  separate  use  simply, 
without  restraining  her  power  of  disposing  of  it  or 
prescribing  the  mode  in  whi(*.h  that  power  is  to  be  ex- 
ercised, she  may  act  in  the  disposition  of  it  as  if  she 
were  2i/enie  sole;  in  fact,  the  statute  did  not  apply  to 
such  cases.     Buchanan  v.  Turner,  26  3fd.  1. 

Such  was  the  condition  of  this  property,  with  a 
trifling  exception,  as  to  which  no  separate  question  was 
raised. 

But  by  the  Code  of  Maryland,  adopted  in  1860  and 
prior  to  plaintiff's  marriage,  "the  property,  real  and 
personal,  belonging  to  her  at  her  marriage  or  acquired 
or  received  thereafter  by  purchase,  gift,"  &c„ 
*'  she  shall  hold  for  her  separate  use,  with  power  of 
deivising  the  same  as  fully  as  if  she  were  a  feme 
sole.^^ 

If  not  devised,  the  husband  takes  a  certain  share 
or  all  of  the  personal  property,  depending  upon 
whether  she  leaves  children  or  not,  and  the  title  shall 
vest  in  him  accordingly.  3ld,  Code,  p.  345,  art.  45,  §§ 
1,  2.  She  is  also  authorized  by  that  Code  to  sue  for 
the  recovery,  security,  or  protection  of  her  property, 
as  fully  as'if  she  were  a  feTne  sole.  See  §  4  ;  Buchanan 
V    Turner,   supra.    The    easels   cited   by  appellant's 
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counsel  from  12  and  19  Maryland  Reports  do  not 
apply  to  the  Code  as  enacted  in  1860. 

The  counsel  insists  that  plaintiff  can  not  have  the 
benefit  of  our  statutes  in  this  state  for  protecting  the 
rights  of  women  ''  married  in  this  state."  N.  T.  Laws 
of  1860,  p.  157,  §  1.  But  the  plaintiflE  does  not  rely 
upon  those  statutes  for  her  right,  for  her  title  to  the 
property ;  but  she  comes  here  merely  for  a  remedy  ; 
as  to  that,  she  is  governed  by  the  lex  loci^  and  she 
must  sue  in  the  mode  and  form  prescribed  by  our 
laws.  Story  Conjl,  Laws^  §  556.  She  clearly  had 
sufficient  title  in  the  goods  lost  to  bring  the  action  in 
her  own  name  under  our  Code.  They  were  her 
**  separate  property,"  within  the  meaning  of  that 
statute.     N.  T.  Code  of  Pro.  §  114. 

The  other  question  in  the  case  is  whether  the  plain- 
tiff was  entitled  to  recover  for  anything  beyond  her 
legitimate  personal  baggage.  The  court  at  the  trial 
held  that  the  baggage  was  limited  to  the  articles  desig- 
nated as  the  plaintiff's  wardrobe,  and  that  the  other 
articles  were  merchandise  and  not  personal  baggage ; 
but  the  recovery  was  had  upon  the  ground  that  its 
transportation  was  paid  for  as  merchandise,  not  as 


The  finding  is,  that  "she  delivered  seven  packages 
of  goods  and  wearing  apparel ;  that  the  defendant,  in 
addition  to  the  money  for  her  passage,  then  demanded 
of  her  payment  of  ten  dollars  as  freight  for  the  car- 
riage of  said  packages  over  its  road,  which  plaintiff 
paid  ;  that  defendant  thereupon  received  said  packages 
and  contents  and  promised  to  transport  them,''  &c. 
There  is  no  exception  to  this  finding. 

There  is  no  finding  and  no  request  to  find  that  the 
defendant  received  the  packages  as  extra  baggage,  or 
received  any  pay  for  their  transportation  as  extra 
baggage. 

There  is  no  finding  or  proof  that  she  in  any  manner 

IV.— 29 
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concealed  the  contents  of  the  packages  from  the  de- 
fendant, or  that  she  in  any  manner  represented  them 
as  containing  only  her  personal  baggage ;  and  the 
finding  is  that  the  defendant  transported  them  as  mer- 
chandise, not  as  baggage,  extra  or  otherwise.  It  has 
become  an  axiom,  that  he  who  alleges  error  must 
affirmatively  establish  it.  No  presumption  is  indulged 
to  reverse  a  judgment. 

Under  these  circumstances,  the  question  of  the  ex- 
tent of  plaintiflf '  s  baggage  does  not  arise,  and  I  think 
the  defendant  must  pay  for  the  whole  property  lost. 
See  Hannibal  R.  R.  Co.  t?.  Swift,  1  Am.  Railw.  Rep. 
434  ;  13  Wall.  262.  .^ 

It  is  well  settled  that,  in  ordinary  cases  of  trans- 
portation of  freight,  the  carrier  is  responsible  for  a 
parcel,  though  ignorant  of  its  contents,  no  matter  how 
valuable,  unless  he  made  a  special  acceptance.  This 
rule  has  some  exceptions,  and  is  qualified  by  the  con- 
dition that  the  owner  should  have  been  guilty  of  no 
fraud  or  imposition  in  respect  to  the  carrier,  as  by 
concealing  the  value  or  nature  of  the  parcel,  nor  should 
he  delude  the  carrier  by  his  own  carelessness  in  treat- 
ing the  parcel  as  a  thing  of  no  value.  2  KerU.  Comm. 
11th  ed.  603  ;  Orange  County  Bank  t?.  Brown,  9  Wend. 
{N,  Y.)  116.  There  was  no  such  qualification  in  the 
case  at  bar. 

I  think  it  safe  to  say  that  if  the  carrier  knew  or 
had  notice  of  the  character  of  the  goods  taken  as  bag- 
gage and  still  undertook  to  transport  them,  he  is  lia- 
ble for  their  loss,  although  they  are  not  traveler's  bag- 
gage. 2  Reclf.  on  Railways^  149,  151,  note  5,  and 
cases. 

But  as  I  do  not  regard  the  question  argued  in  the 
appellant' s  brief,  as  to  the  liability  for  goods  assumed 
to  be  transported  as  extra  baggage  and  paid  for  as  such, 
as  presented  in  the  case,  it  is  not  necessary  to  con- 
sider it. 
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The  judgment  must  be  affirmed. 
All  concur. 
Judgment  affirmed. 


THE    MICHIGAN     SOUTHERN    &    NORTHERN 
INDIANA  RAILROAD  COMPANY  7i. 

OEHM. 

56  mmo\%,  293. 

Supreme  Court  of  Illinois  ;  Septerriber  Terrriy  1870. 

Oanrien.  Baggage.  In  an  action  against  a  railway  company  to  re- 
cover damages  for  the  failare  of  the  defendant  to  deliver  within  a 
reasonable  time  a  trunk  transported  by  the  defendant  as  baggage 
of  the  plaintiff,  a  passenger  on  the  defendants'  railway,  it  appeared 
that  the  trunk  contained  masquerade  costumes,  which  the  plaintiff 
had  undertaken  to  furnish  for  use  at  a  ball,  on  the  evening  of  the 
following  day ;  but  by  the  failure  of  the  trunk  to  arrive  in  time, 
the  plaintiff  lost  the  benefit  of  her  contract.  It  was  not  shown  that 
she  had  informed  defendants*  servants  of  the  contents  of  the  trunk, 
and  that  it  would  be  required  the  next  day.  Heid^  that  the 
plaintiff,  having  shipped  as  personal  baggage  merchandise  to  be 
used  in  her  trade,  which  could  in  no  sense  whatever  be  considered 
personal  baggage,  the  defendants,  not  having  notice  of  the  con- 
tents of  the  trunk,  were  released  from  their  liability  as  common 
carriers. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
superior  court  of  the  city  of  Chicago. 

This  was  an  action  to  recover  damages  for  the  loss 


i 
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of  profits,  alleged  to  have  resulted  from  the  failure  of 
the  defendant  to  deliver,  within  a  reasonable  time,  a 
trunk  received  by  the  defendant  as  a  common  carrier 
of  the  plaintiff  and  her  baggage. 

The  plaintiff  had  undertaken  to  furnish  masquerade 
costumes  to  be  used  at  a  ball  on  the  evening  of  Decem- 
ber 25,  1868,  at  South  Bend,  Indiana.  On  the  24th 
she  bought  a  passenger  ticket  on  defendants'  road 
from  Chicago  to  South  Bend,  and  checked,  as  baggage, 
two  large  trunks  containing  the  costumes,  paying  for 
extra  weight.  One  of  the  trunks  did  not  arrive  at 
South  Bend  in  time  for  the  ball,  and  the  plaintiff  lost 
the  benefit  of  her  contract.  The  trunk  was  returned 
to  her,  in  a  few  days,  at  Chicago,  with  its  contents 
whoUy  uninjured. 

The  jury  found  a  verdict  for  the  plaintiff.  Judg- 
ment was  entered  for  the  plaintiff  upon  the  verdict ; 
from  which  the  defendants  appealed. 

George  O.  Oamphell^  for  the  appellant. 

Barber  &  Lackner^  for  the  appellee. 

liAWRENOE,  Ch.  J. — ^This  judgment  can  not  be  sus- 
tained upon  the  evidence  in  the  record.  In  order  to 
recover,  it  was  necessary  for  the  plaintiff  to  show  she 
informed  defendants'  servants  of  the  contents  of  the 
trunks,  and  that  they  would  be  required  the  next  day. 
Instead  of  doing  this,  the  plaintiff  checked  the  trunks 
as  personal  baggage.  She  is  now  endeavoring  to  hold 
the  company  responsible  for  a  liability  which  it  never 
consciously  assumed.  The  company  undertook  to 
carry  certain  trunks  as  personal  baggage,  and  to  be 
accountable  for  their  non-delivery  in  a  reasonable  time, 
but  the  plaintiff  is  seeking  to  charge  it  for  the  non- 
delivery of  merchandise  shipped  to  be  used  in  the 
plaintiff '  s  trade,  and  in  no  sense  whatever  capable  of 
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being  considered  personal  baggage.  The  case  is  in 
principle  like  Cincinnati,  &c.  R.  R.  Co.  z.  Marcus,  38 
III.  223. 

An  attempt  was  made  in  this  case  to  charge  the  de- 
fendants with  notice,  but  the  evidence  is  wholly  insuffi- 
cient for  that  purpose.  The  plaintiff,  by  her  own  evi- 
dence, merely  told  the  baggage-man  who  checked  her 
trunks,  in  reply  to  his  question  where  she  was  going, 
that  she  was  going  to  the  masquerade  at  South  Bend. 
She  does  not  state  she  gave  the  slightest  information 
as  to  their  contents,  and  the  man  himself  swears  he  did 
not  know  their  contents,  or  what  business  the  plaintiff 
followed,  although  he  knew  her.  We  are  whoUy  un- 
able to  see  why  he  should  have  inferred,  from  what 
passed  between  them,  that  her  trunks  contained  any- 
thing besides  personal  baggage.  The  verdict  is  wholly 
unsustained  by  the  evidence. 


Judgment  reversed. 


THE    CHICAGO,     ROCK    ISLAND,    &    PACIFIC 
RAILROAD  COMPANY  ^.  COLLINS 

56  lUinoU,  212. 

Supreme  Court  of  Illinois  ;  September  Term^  1870. 

Oaxrlen.  Loss  of  baggage.  Bvidence.  In  an  action  to  recoyer  from 
a  railway  company  the  value  of  a  trank  and  its  contents  alleged  to 
have  belonged  to  the  plaintiff,  and  to  have  been  lost  while  in 
charge  of  the  defendant  as  baggage  of  the  plaintilE  when  a  pas- 
senger upon  the  defendant's  i  ail  way,  evidence  was  given  at  the 
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trial  tending  to  show  tliat  the  trunk  belonged  to  another  penoiif 
who  had  taken  it  away  from  the  defendant's  station  without  the 
knowledge  of  the  defendant,  and  had  procured  the  plaintiff  to  sue 
for  damages  for  its  loss.  HM^  that  this  evidence  of  community  uf 
interest  and  design  between  these  parties  rendered  admissible  a 
letter  in  evidence  which  tended  to  show  the  existence  of  the  con- 
spiracy between  them,  written  by  the  owner  of  the  trunk  to  a 
stranger. 
Carriers.  Baggage.  In  an  action  against  a  railway  company  to  re- 
cover the  value  of  a  trunk  and  its  contents  alleged  to  have  been 
lost  by  the  defendant  while  in  its  charge  as  baggage  of  the  plain- 
tiff, a  passenger  upon  the  defendant's  railway,  a  verdict  for  tbe 
plaintiff  including  in  the  damages  tbe  value  of  two  revolvers  alleged 
to  have  been  contained  in  the  lost  trunk, — Rdd^  erroneous,  on  the 
ground  that  the  revolvers  were  not  necessary  for  the  plaintifl's  use 
on  his  journey;  he  being  a  grocer  traveling  into  the  country  to 
purchase  butter. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
superior  court  of  the  city  of  Chicago. 

This  was  an  action  of  trover  for  a  trunk  and  its 
contents,  alleged  to  have  been  lost  while  in  charge  of 
the  defendant  as  a  common  carrier. 

Upon  the  trial,  the  plaintiff,  John  Collins,  testified 
to  the  delivery  of  the  baggage  to  the  defendant,  his 
receipt  of  a  check  therefor,  &c.  ;  that  he  had  demanded 
the  trunk  but  not  received  it.  He  also  described  the 
contents  of  the  trunk  ;  among  which  were  two  revolv- 
ers. On  cross-examination,  he  stated  that  he  kept  a 
grocery  in  Chicago,  and  on  the  occasion  referred  to  was 
traveling  into  the  country  partly  for  his  health  and 
partly  to  purchase  butter. 

The  testimony  of  other  witnesses  contradicted  plain- 
tiff '  s  testimony  in  several  important  particulars,  and 
tended  strongly  to  show  that  the  trunk  was  owned  by 
one  Tliomas  Duggan  ;  that  Duggan  had  carried  away 
the  trunk  from  the  station  of  the  defendant,  in  the  ab- 
sence of  the  defendant's  station  agent;  and  that  the 
action  was  brought  in  the  name  of  Collins  but  for  the 
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benefit  of  Duggan.  The  defendant  offered  in  evidence 
a  letter  shown  to  be  in  the  handwriting  of  Duggan,  ad- 
dressed to  another  person,  a  stranger  to  these  transac- 
tions, as  follows : 

''Chicago,  III, 

*'Dear  Cousin  : 

"  I  would  like  to  have  your  answer  of  the  last  let- 
ter, but  you  never  sent  me  the  answer.  Tou  will  please 
answer  this  letter  as  quick  as  possible.  Patt,  please 
to  tell  anybody  in  Walcott  that  comes  across  you  that 
a  man  of  the  name  of  Collins  stopped  in  your  house  ; 
them  checks  that  I  took  from  Walcott  belong  to  my 
chest.  Collins  took  them  in  hand  ;  therefore,  you  act 
as  I  tell  you,  he  intends  to  make  money  on  it ;  all  that 
you  got  to  say  is,  that  a  man  of  the  name  of  Collins 
stopped  in  your  house  harvest  months,  so  good  day. 

"  From  your  affectionate  cousin, 

"Thomas  Duggan." 

**  Tell  them  it  was  about  the  l«th  or  20th  of  July  ; 
he  cautions  who  you  will  talk  about  the  subject,  and 
without  you  asked  never  mention  anything  about  it. 
Collins  and  me  intends  to  make  money  on  it.  Direct 
your  letter  to  257  North  Market-street  to  John  Collins. 
Write  back  soon  as  ever  you  get  this  letter." 

The  plaintiff  objected  to  the  letter  being  received  in 
evidence  ;  the  court  sustained  the  objection,  and  re- 
fused to  allow  the  letter  to  be  read.  The  defendant 
excepted.  The  jury  found  a  verdict  for  the  plaintiff, 
and  judgment  for  the  plaintiff  was  entered  on  the 
verdict ;  from  which  the  defendant  appealed. 

Oeorge  C.  Campbell^  for  the  appellant. 

jRunyan  &  Avery^  for  the  appellee. 

Sheldon,  J. — The  first  point  made  in  this  case  is, 
upon  the  exclusion  of  the  letter  addressed  to  Pat- 
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rick  Manyon,  when  offered  in  evidence  in  the  court 
below. 

The  letter  was  proved  to  be  in  the  handwriting  of 
Thomas  Duggan.  The  evidence  in  the  case  tended 
strongly  to  show  that  John  Collins  was  only  a  nom- 
inal party,  and  that  the  real  party  in  interest  was 
Thomas  Duggan  ;  that  Collins  had  testified  falsely  as 
to  three  material  facts — ^as  to  the  description  of  the 
trunk,  as  to  calling  for  it  at  Walcott,  and  as  to  stop- 
ping at  Patrick  Manyon' s  house.  Instead  of  Collins 
calling  for  the  trunk  at  Walcott  on  July  17,  and  stay- 
ing at  Manyon' s  the  night  of  that  day,  as  he  testified, 
there  was  evidence  that  he  never  called  for  the  trunk, 
and  never  was  at  Manyon' s  ;  but  that  Duggan  was  the 
man  who  took  and  carried  away  the  trunk  on  that  day 
from  the  platform  of  the  station  house  at  Walcott,  in 
the  absence  of  the  station  agent,  with  the  check  at- 
tached to  the  trunk,  and  brought  it  £o  Manyon' s 
house,  where  he  remained  several  weeks,  having  with 
him  there  two  checks,  the  strap  check  and  the  loose 
check  which  is  delivered  to  the  owner  of  the  baggage 
when  the  strap  check  is  attached  to  it. 

There  was  sufficient  evidence  of  a  community  of 
interest  and  design  between  Collins  and  Duggan  to 
have  rendered  this  letter  of  Duggan  admissible  in 
evidence  as  against  Collins,  to  show  a  conspiracy 
between  them  to  defraud  the  railroad  company. 

The  fact  of  Duggan  having  in  his  possession  at 
Walcott,  the  check,  especially  connects  the  parties 
together,  as  being  in  concert  and  acting  in  co-opera- 
tion. 

Another  objection  taken  is,  that  among  the  con- 
tents of  the  trunk,  as  testified  to,  were  two  revolvers, 
and  that  a  recovery  was  had  for  them,  as  baggage, 
twenty-five  dollars  for  each. 

A  common  carrier  of  passengers  is  responsible  for 
the  baggage  of  a  passenger. 
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But  what  shall  be  deemed  baggage  becomes,  nnder 
some  circumstances,  a  question  of  doubt.  In  Woods 
t).  Devin,  13  III.  746,  this  court  said  that  the  term 
"baggage"  "includes  such  articles  of  necessity  and 
convenience  as  are  usually  carritd  by  passengers  for 
their  personal  use,  comfort,  instruction,  amusement, 
or  protection ; "  and  that  regard  might  be  bad  to  the 
habits  and  condition  in  life  of  the  passenger. 

The  passenger,  in  this  case,  was  a  Chicago  grocer, 
who  had  gone  into  the  country,  as  he  says,  in  quest  of 
butter.  His  occupation  or  circumstances  did  not  re- 
quire that  he  should  be  furnished  with  any  unusual 
store  of  deadly  weapons,  and  we  think  he  might  have 
got  along  with  one  revolver.  He  should  not  have 
been  allowed  more  than  one  revolver,  as  being  reason- 
ably necessary  for  his  personal  use  or  protection. 

For  error  in  both  the  above  mentioned  respects, 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


BmiNNT  «.  THE  NEW  YORK  &  NEW  HAVEN 

RAILROAD  COMPANY. 

49  NwD  Y<yr\  546. 

Court  of  Appeals  of  New  TorJc ;  May  Term^  1872. 

Oarrien.  Baggage.  A  railway  company's  liability  as  a  common 
carrier,  for  the  baggage  of  a  passenger,  continnes  after  the  pas- 
senger has  left  the  train,  and  nntil  he  has  had  a  reasonable  time 
and  opportunity  to  remove  his  baggage.     And  it  is  the  duty  of  the 
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company  to  have  its  ageot  at  hand  to  deliver  baggage  for  a  reason- 
able time  after  a  train  has  arrived,  and  at  all  reasonable  hours. 
A  passenger  by  defendant's  railway,  on  arriving  at  her  destination, 
late  in  the  afternoon,  could  find  no  one  to  deliver  her  trunk ;  the 
defendant's  baggage-mauter  having,  immediately  upon  the  arrival 
of  the  train,  placed  her  trunk  in  the  depot  and  gone  to  his  home. 
She  waited  fifteen  minutes  and  then  went  away.  Soon  afterwards 
her  son  procured  a  conveyance  and  went  to  the  depot  for  the  trunk, 
but  found  the  depot  locked  and  the  baggage-master  still  absent;  it 
being  then  about  eight  o'clock  in  the  evening.  The  son  went  to 
the  residence  of  the  baggage-master,  and  inducing  him  to  come  to 
the  depot,  delivered  the  check,  and  the  trunk  wafe  brought  to  the 
door  of  the  depot;  but  meantime  the  conveyance  had  gone,  and 
as  no  other  could  be  obtained,  the  trunk  was  left  in  charge  of  the 
baggage-master,  and  by  him  locked  up  again  in  the  depot.  During 
the  night  it  was  broken  open  and  the  contents  carried  away.  Id 
an  action  against  the  railway  company  to  recover  for  the  loss,  the 
referee  found  that  the  demand  for  the  trunk  was  made  in  reason- 
able time,  and  reasonable  efforts  made  by  the  passenger  to  obtain 
it,  but  thai  there  was  no  delivery  by  the  defendant.  Hdd^  that  the 
findings  could  not  be  disturbed,  upon  question  of  law ;  and  under 
them,  the  defendant's  liability  as  common  carrier  had  not  termi- 
nated at  the  time  of  the  loss. 


Appeal  to  the  court  of  appe^s  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  an  action  to  recover  damages  from  the 
defendant  for  the  loss  of  the  contents  of  a  trunk  while 
in  the  possession  of  the  defendant. 

The  wife  of  the  plaintiflf  was  a  passenger  over  the 
defendant's  road,  with  a  trunk  properly  cheeked.  The 
train  on  which  she  was,  arrived  at  her  destination  at 
about  half -past  five  in  the  afternoon.  The  baggage- 
master  there,  immediately  on  the  arrival  of  the  train, 
put  the  trunk  into  the  depot  and  went  away  to  tea  at 
his  own  house,  distant  about  one-fourth  of  a  mile. 
The  ticket-ofRce  was  also  closed.  The  plaintiff's  wife 
waited  about  fifteen  minutes  and  searched  for  some  one 
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to  deliver  her  baggage  but  could  find  no  one,  and  went 
away.  After  tea  the  plaintiff  sent  his  son  to  get  the 
tmnk ;  he  procured  a  conveyance  to  carry  it,  and 
reached  the  depot  about  eight  o'clock.  The  depot  was 
locked ;  the  son  thereupon  went  to  the  residence  of 
the  baggage-master,  and  induced  him  to  go  to  the  de- 
pot to  deliver  the  trunk.  Upon  their  arrival  the  bag- . 
gage-master  took  the  check  and  removed  the  duplicate 
from  the  trunk,  and  brought  the  trunk  to  the  depot 
door,  but  it  was  then  found  that  the  man  in  charge  of 
the  conveyance  had  left  with  it  and  could  not  be  found. 
No  other  could  be  obtained.  The  baggage-master  con- 
«iented  to  keep  the  trunk  until  morning,  and  locked  it 
up  again.  The  depot  was  entered  by  burglars  during 
the  night,  the  trunk  broken  open  and  its  contents  car- 
ried away. 

The  action  was  referred.  The  referee's  findings 
sufficiently  appear  in  the  opinion.  He  reported  in 
favor  of  the  plaintiff,  and  judgment  for  the  plaintiff 
was  entered  upon  the  report.  The  defendant  appealed 
to  the  general  term,  which  reversed  the  judgment,  and 
directed  a  new  trial.  From  this  order  of  the  general 
term  the  plaintiff  appealed  to  the  court  of  appeals. 

Oeorge  B.  Bradley ^  for  the  appellant 

Z).  Rumsey^  for  the  respondent. 

Peckham,  J. — ^The  supreme  court  reversed  the 
judgment  entered  upon  the  report  of  the  referee,  and 
granted  a  new  trial ;  but  as  it  is  not  stated  to  have 
been  reversed  upon  a  question  of  fact,  it  is  deemed  to 
have  been  exclusively  upon  questions  of  law. 

The  referee  found,  upon  evidence,  that  *'  the  plain- 
tiff caused  the  demand  to  be  made  for  said  trunk  and 
contents  within  a  reasonable  time,  and  made  reason- 
able efforts,  and  within  a  reasonable  time,  to  demand 
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and  procure  the  trunk  and  contents ;  and  that  the 
defendant  refused  and  neglected  to  deliver  the  contents 
of  said  trunk." 

This  finding,  so  stated,  includes  the  finding  that 
there  was  no  delivery  at  all  of  the  trunk  and  contents 
to  the  plaintiff ;  that  what  occurred  at  the  depot  some 
time  after  eight  o'  clock  in  the  evening,  when  the  plaii;i- 
tiflf '  s  son  went  there  with  a  wagon  for  the  trunk,  was 
no  deliveiy.  Under  these  findings  the  defendant  still 
held  the  trunk  as  a  common  carrier. 

The  responsibility  of  a  common  carrier,  as  to 
baggage,  continues  until  the  owner  has  a  rtjason- 
able  time  and  opportunity  to  receive,  and  take  it 
away. 

It  is  found  in  the  case  at  bar  that  the  plaintiff  did 
not  have  such  time  and  opportunity.  This  was  by 
reason  of  the  absence  of  the  defendant's  agent  from 
the  depot.* 

For  fifteen  minutes  plaintiff '  s  wife  waited  after  the 
arrival  of  the  cars  and  looked  for  this  baggage.  It 
seems  the  baggage-master  had  quietly  and  quickly 
put  it  in  the  depot  room,  and  left  the  place  for  his 
dwelling,  some  quarter  of  a  mile  distant.  It  is  no  an- 
swer, it  is  idle  to  say  she  could  not  have  carried 
home  the  trunk  if  she  had  found  it.  True  ;  but  she 
could  and  would  have  made  an  arrangement  on  that 
subject,  and,  it  is  presumed,  would  have  fulfilled  it 
and  taken  home  the  trunk  that  night,  and  thus  pre- 
vented the  loss. 

That  was  the  first  and  a  plain  neglect  by  the  de- 
fendant. In  proper  season,  immediately  after  tea,  and 
at  eight  o'  clock,  the  trunk  is  sent  for  ;  and  at  this 
time  a  wagon  and  horse  are  procured.  Again  the  man 
in  charge  is  absent,  and,  before  the  plaintiff's  son 
could  get  him  there,  the  horse-and- wagon  man  gets  im- 
patient and  leaves.  This  is  the  second  and  plain  neglect 
of  the  defendant.     It  plainly  appears  by  the  evidence 
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that  it  was  difficult  on  that  day  to  get  a  wagon  to 
transport  baggage,  and  difficult  to  detain  one  unneces- 
sarily. The  defendant  was  bound  to  be  there  at  the 
depot  a  proper  and  reasonable  time  at  first  for  the  de- 
livery of  that  baggage.  Not  being  so  there,  the  bag- 
gage was  locked  up  at  defendant's  peril.  When 
plaintiff  again,  in  a  reasonable  time,  called  for  it,  the 
master's  negligent  absence  again  prevented  its  deliv- 
ery. The  taking  off  of  the  check,  &c.,  from  the  trunk, 
and  its  partial  delivery  to  the  plaintiff '  s  son,  under 
the  impression  by  him  that  the  horse  and  wagon  were 
still  there,  was  not  a  delivery.  The  departure  of  the 
horse,  &c.,  occurred,  be  it  marked,  by  reason  of  the 
neglect  of  the  master  to  be  there  at  the  depot.  The 
/eferee  has  found,  necessarily,'  that  the  failure  to 
await  the  return  of  the  son'  who  had  gone  in  pursuit 
of  the  baggage-master  was  not  unreasonable,  under  the 
circumstances ;  and,  as  the  son  testified,  it  was  agreed 
by  them,  at  the  master's  suggestion,  that  another 
could  not  be  procured  that  night.  Thus  it  plainly  fol- 
lows that  the  entire  failure  to  remove  the  trunk  that 
night  was  caused  by  defendant' s  negligence.  In  such 
case,  the  defendant' s  liability  as  a  common  carrier  is 
not  discharged. 

Suppose  the  plaintiff,  with  a  horse  and  wagon,  had 
gone  to  the  depot  at  eight  in  the  evening,  and  waited 
with  two  men  for  two  hours,  while  a  third  man  was 
vainly  hunting  the  baggage-master,  and  then,  hearing 
nothing  of  him,  had  gone  home ;  but  the  master 
arrived  within  ten  minutes  thereafter,  when  no  team 
could  be  obtained  that  night,'  yet  the  man,  supposing 
the  wagon  still  there,  had  a  partial  taking  of  the 
baggage,  as  here,  would  it  be  contended  there  was  any 
delivery  ? 

The  precise  length  of  time  a  party  shall  wait  for 
finding  the  master  is  not  and  can  not  well  be  settled 
as  matter  of  law.    It  is  found  here,  as  matter  of  fact, 
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that  the  waiting  was  reasonably  long ;  and  no  error  in 
law  is  committed  thereby. 

The  order  of  the  supreme  court  should  be  reversed, 
and  judgment  absolute  ordered  for  the  plaintiff  upon 
the  finding  of  the  referee. 

FoLGER,  and  Allen,  JJ.,  dissented. 

Others  concurred. 

Order  reversed.    Judgment  for  the  plaintiff. 


THE  CHICAGO  &  NORTHWESTERN  RAILWAY 

COMPANY  V.  WHITTON. 

18  Wallace,  270. 

Supreme  Court  of  the  United  States  ;  Decerriber  Term^ 

1874. 

• 

Incorporation.  OitizenBhi|>.  Where  rights  of  action  are  to  be  en- 
forced by  or  against  a  railway  company  in  the  courts  of  the  United 
States,  it  will  be  considered  a  citizen  of  the  state  by  which  it  was 
incorporated,  within  the  clause  of  the  constitution  of  the  United 
States  extending  the  judicial  power  of  the  United  States  to  contro- 
Tersies  between  citizens  of  different  states. 

It  is  no  objection  to  the  jurisdiction  of  a  United  States  circuit  court 
over  an  action  brought  by  a  citizen  of  one  state  against  a  railway 
company  incorporated  by  the  state  in  which  the^ourt  is  held,  that 
the  defendant  is  also  a  corporation  under  the  laws  of  the  state  of 
which  the  plaintiff  is  a  citizen,  and,  is,  therefore,  a  citizen  of  the 
same  state.  The  defendant  can  only  be  brought  iuto  court  as  a 
citizen  of  the  state  in  which  it  is  sued,  whatever  may  be  its  status 
or  citizenship  elsewhere. 
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Jnrisdictioxi.  Action  for  oansing  death.  Where  a  right  of  action  is 
giyen  by  a  statute  of  a  state,  when  ever  the  death  of  a  person  shall 
be  caused  by  a  wrongful  act,  ueglect,  or  default  against  the  person 
or  corporation  which  would  have  been  liable  if  death  had  not 
ensued,  a  proviso  in  such  statute  requiring  such  actions  to  be 
brought  in  some  court  established  by  the  constitution  and  laws  of 
the  state  does  not  prevent  a  non-resident  plaintiff  in  such  an  action 
from  removing  the  action  to  a  circuit  court  of  the  United  States, 
under  the  act  of  Congress  of  March  2,  1867. 

The  act  of  Congress  of  March  2,  1867,  allowing  such  a  removal  of  an 
action  brought  by  a  non-resident  plaintiff,  upon  petition  of  the 
plaintiff,  is  constitutional  and  yalid. 

Error  from  the  supreme  court  of  the  United  States 
to  the  circuit  court  for  the  eastern  district  of  Wiscon- 
sin. 

This  was  an  action  by  Henry  Whitton  against  the 
Chicago  &  Northwestern  Railway  Company  to  recover 
damages  for  the  death  of  the  wife  of  Whitton,  alleged 
by  him  to  have  been  caused  by  the  wrongful  act  and  neg- 
lect of  the  railway  company.  The  action  was  brought 
by  the  plaintiff  as  administrator  of  his  wife' s  estate,  un- 
der letters  of  administration  granted  in  the  state  of  Wis- 
consin ;  and  was  brought  in  one  of  the  local  courts  of 
that  state,  under  a  statute  of  Wisconsin  providing 
that  "whenever  the  death  of  a  person  shall  be  caused 
by  a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who  or  the  corpora- 
tion which  would  have  been  liable,  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured ;  pro- 
vided, that  such  action  shall  be  brought  for  a  death 
caused'  in  this  state,  and  in  some  court  established  by 
the  constitution  and  laws  of  the  same."  The  statute 
also  provided  that "  every  such  action  shall  be  brought 
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by  and  in  the  name  of  the  personal  representatives  of 
of  such  deceased  person  and  the  amount  recovered 
shall  belong  and  be  paid  over  to  the  husband  or  widow 
of  such  deceased  person,  if  such  relative  survive  him 
or  her  ; "  and  that  "the  jury  may  give  such  damages, 
not  exceeding  five  thousand  dollars,  as  they  shall  deem 
fair  and  just,  in  reference  to  the  pecuniary  injury  re 
suiting  from  such  death,  to  the  relatives  of  the  de- 
ceased." 

The  action  was  brought  in  1866.  While  the  case 
was  pending,  on  March  2,  1867,  Congress  passed  an  act 
(14  XJ.  S.  Stat  at  L.  558)  amending  the  act  of  July  27, 
1866,  ' '  for  the  removal  of  causes  in  certain  cases  from 
state  courts."  The  amendatory  act  provided  that  in 
cases  then  pending,*  or  which  might  be  subsequently 
brought  in  a  state  court,  "  in  which  there  is  a  contro- 
versy between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  and  the  matter 
in  dispute  exceeds  the  sum  of  five  hundred  dollars, 
exclusive  of  costs,  such  citizen  of  another  state, 
whether  he  be  plaintiff  or  defendant,  if  he  will  make 
and  file  in  such  state  court  an  affidavit  stating  that  he 
has  reason  to  and  does  believe  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain  justice  in 
such  state  court,  may,  at  any  time  before  the  final 
hearing  or  trial  of  the  suit,  file  a  petition  in  such  state 
court,"  and  have  the  cause  removed  to  the  circuit 
court  of  the  United  States  for  the  district. 

After  the  passage  of  this  act  the  plaintiff  filed  his 
petition  in  the  state  court  in  which  the  action  was 
brought  and  was  still  pending,  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Wisconsin,  under  this  act.  The 
petition  set  forth  that  the  plaintiff  then  was  and  had 
been  for  tlie  three  years  previous,  a  resident  and  citi- 
zen of  Illinois  ;  that  the  defendant  was  a  corporation 
created  by  the  laws  of  Wisconsin ;  and  that  the  mat- 
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ter  in  dispute  exceeded  the  sum  of  five  hundred  dol- 
lars, exclusive  of  costs.  He  also  filed  the  affidavit 
required  by  the  act,  and  offered  the  necessary 
security. 

The  defendant  opposed  the  petition  upon  affidavits 
stating  that  the  defendant  was  a  corporation  created 
and  existing  under  the  laws  of  the  states  of  Illinois, 
Wisconsin,  and  Michigan;  that  its  railway  was  lo- 
cated and  operated  in  all  those  states ;  that  its  entire 
line  was  managed  and  controlled  by  the  defendant  as 
a  single  corporation ;  that  all  its  powers  and  franchises 
were  exercised  and  its  affairs  managed  and  controlled 
by  a  single  board  of  directors  and  officers ;  that  its 
principal  office  and  place  of  business  was  in  the  state 
of  Illinois,  at  the  city  of  Chicago,  and  that  there  was 
no  office  for  the  control  or  management  of  the  general 
business  and  affairs  of  the  corporation  in  Wisconsin. 

The  state  court  ordered  the  removal  of  the  action ; 
but  directed  a  stay  of  proceedings  to  enable  the  de- 
fendant to  appeal  from  the  order  to  the  supreme  court 
of  Wisconsin ;  and  also  directed  that,  if  the  appeal 
should  be  taken,  all  proceedings  should  be  stayed  until 
it  should  be  determined. 

The  defendant  took  an  appeal,  accordingly;  but 
the  plaintiff  disregarded  the  stay,  and  procured  copies 
of  the  papers  in  the  cause  from  the  state  court  which 
he  filed  in  the  United  States  circuit  court,  upon  which 
the  latter  court  took  jurisdiction  of  the  cause.  The 
defendant  thereupon  moved  in  the  circuit  court  that 
the  cause  be  dismissed,  upon  the  ground  of  the  stay 
directed  by  the  state  court;  but  this  motion  was 
denied.  The  plaintiff  having  filed  a  new  declaration 
in  the  circuit  court,  the  defendant  pleaded  in  abate- 
ment to  the  jurisdiction  of  the  court ;  the  plea  being 
founded  on  the  proviso  to  the  statute  of  Wisconsin 
under  which  the  action  was  brought,  requiring  such 
actions  to  be  brought  in  some  court  established  by  the 

IV.  -30 


466  AMERICAN    RAILWAY    REPORTS. 

Chicago,  &c.  R.  Co.  t?.  Whitton* 

constitution  and  laws  of  that  state.  The  plaintiff 
demurred  to  this  plea  in  abatement,  and  the  demurrer 
was  sustained.  The  defendant  then  pleaded  the  gen- 
eral issue. 

Subsequently,  the  supreme  court  of  the  state,  upon 
the  appeal  to  that  court  from  the  order  of  removal, 
reversed  that  order,  resting  its  decision  on  the  ground 
that  the  plaintiff,  having  originally  the  right  to  pursue 
his  remedy  either  in  a  United  States  court  or  a  state 
court,  had  elected  to  sue  in  the  state  court,  and  had 
thereby  waived  his  right  to  resort  to  the  United  States 
court.  Thereupon  the  defendant  moved  in  the  circuit 
court  that  the  cause  be  remanded  to  the  state  court ; 
but  the  motion  was  denied. 

Upon  the  trial,  the  jury  found  a  verdict  for  the 
plaintiflf.  The  defendant  moved  for  a  new  trial,  but 
this  was  refused,  and  judgment  was  entered  upon  the 
verdict.  To  review  the  judgment  the  defendant 
brought  this  writ  of  error. 

T.  A.  Howe^  for  the  plaintiff  in  error. 

J.  A,  Sleeper^  for  the  defendant  in  error. 

Field,  J.  [After  stating  the  case]. — The  jurisdic- 
tion of  the  action  by  the  federal  court  is  denied  on 
three  grounds ;  the  character  of  the  parties  as  sup- 
posed citizens  of  the  same  state  ;  the  limitation  to  the 
state  court  of  the  remedy  given  by  the  statute  of  Wis- 
consin ;  and  the  alleged  invalidity  of  the  act  of  Con- 
gress of  March  2,  1867,  under  which  the  removal  from 
the  state  court  was  made. 

First    As  to  the  character  of  the  parties. 

The  plaintiff  is  a  citizen  of  the  state  of  Illinois  and 
the  defendant  is  a  corporation  created  under  the  laws 
of  Wisconsin.  Although  a  corporation,  being  an  arti- 
ficial body  created  by  legislative  power,  is  not  a  citi- 
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zen  within  several  provisions  of  the  constitution,  yer 
it  has  been  held,  and  that  must  now  be  regarded  as 
settled  law,  that,  where  rights  of  action  are  to  be  en- 
forced, it  will  be  considered  as  a  citizen  of  the  state 
where  it  was  created,  within  the  clause  extending  the 
judicial  power  of  the  United  States  to  controversies 
between  citizens  of  different  states.  Paul  v.  Vir- 
ginia, 8  Wall,  177.  The  defendant,  therefore,  must  be 
regarded  for  the  purposes  of  this  action  as  a  citizen  of 
Wisconsin.  But  it  is  said,  and  here  the  objection  to 
the  jurisdiction  arises,  that  the  defendant  is  also  a  cor- 
poration under  the  laws  of  Illinois,  and,  therefore,  is 
also  a  citizen  of  the  same  state  with  the  plaintiff.  The 
answer  to  this  position  is  obvious.  In  Wisconsin  the 
laws  of  Illinois  have  no  operation.  The  defendant  is  a 
corporation,  and  as  such  a  citizen  of  Wisconsin  by  the 
laws  of  that  state.  It  is  not  there  a  corporation  or  a 
citizen  of  any  other  state.  Being  there  sued  it  can 
only  be  brought  into  court  as  a  citizen  of  that  state, 
whatever  its  status  or  citizenship  may  be  elsewhere. 
Nor  is  there  anything  against  this  view,  but,  on  the 
contrary,  much  to  support  it  in  the  caso*  of  Ohio,  &c. 
R.  R.  Co.  ZJ.  Wheeler,  1  Black.  286. 

In  that  case  the  declaration  averred  that  the  plain- 
tiffs were  a  corporation  created  by  the  laws  of  the 
states  of  Indiana  and  Ohio,  and  that  the  defendant 
was  a  citizen  of  Indiana,  and  the  court,  after  referring 
to  previous  decisions,  said  that  it  must  be  regarded  as 
settled  that  a  suit  by  or  against  a  corporation  in  its 
corporate  name  is  a  suit  by  or  against  citizens  of  the 
state  which  created  it,  and,  therefore,  that  case  must 
be  treated  as  a  suit  in  which  citizens  of  Ohio  and 
Indiana  were  joined  as  plaintiffs  against  a  citizen  of 
the  latter  state,  and,  of  course,  could  not  be  main- 
tained in  a  court  of  the  United  States  where  jurisdic- 
tion of  the  case  depended  upon  the  citizenship  of  the 
parties.    The  court  also  observed  that  though  a  corpo- 
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ration  by  the  name  and  style  of  the  plaintiffs  in  that 
case  appeared  to  have  been  chartered  by  the  states  of 
Ohio  and  Indiana,  clothed  with  the  same  capacities 
and  powers,  and  intended  to  accomplish  the  same 
objects,  and  was  spoken  of  in  the  laws  of  the  states 
as  one  corporate  body,  exercising  the  same  powers 
and  fulfilling  the  same  duties  in  both  states,  yet 
it  had  no  legal  existence  in  either  state,  except  by 
the  law  of  that  state ;  that  neither  state  could  con- 
fer on  it  a  corporate  existence  in  the  other,  nor 
add  to  nor  diminish  the  powers  to  be  there  exer- 
cised, and  that  though  composed  of  and  representing, 
under  the  corporate  name,  the  same  natural  persons, 
its  legal  entity,  which  existed  by  force  of  law,  could 
have  no  existence  beyond  the  territory  of  the  state  or 
sovereignty  which  brought  it  into  life  and  endowed  it 
with  its  faculties  and  powers. 

The  correctness  of  this  view  is  also  confirmed  by 
the  recent  decision  of  this  court  in  the  case  of  Balti- 
more, &c.  R.  R.  Co.  'o.  Harris,  1  Am.  Hailw.  Hep. 
£59 ;  12  Wall.  65. 

In  that  case,  a  Maryland  railroad  corporation  was 
empowered  by  the  legislature  of  Virginia  to  construct 
its  road  through  that  state,  and  by  an  act  of  Congress 
to  extend  a  lateral  road  into  the  District  of  Columbia. 
By  the  act  of  Virginia,  the  company  was  granted  the 
same  rights  and  privileges  in  that  state  which  it  pos- 
sessed in  Maryland,  and  it  was  made  subject  to  similar 
pains,  penalties,  and  obligations.  By  the  act  of  Con- 
gress, the  company  was  authorized  to  exercise  in  the 
District  of  Columbia  the  same  powers,  rights,  and 
privileges  in  the  extension  and  construction  of  the 
road  as  in  the  construction  and  extension  of  any  rail- 
road in  Maryland,  and  was  granted  the  same  rights, 
benefits,  and  immunities  in  the  use  of  the  road  which 
were  provided  in  its  charter,  except  the  right  to  con- 
struct from  its  road  another  lateral  road.    And  this 
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court  held  that  these  acts  did  not  create  a  new  cor- 
poration either  in  Virginia  or  in  the  District  of  Colum- 
bia, but  only  enabled  the  Maryland  corporation  to 
exercise  its  faculties  in  that  state  and  district.  They 
did  not  alter  the  citizenship  of  the  corporation  in 
Maryland,  but  only  enlarged  the  sphere  of  its  opera- 
tions and  made  it  subject  to  suit  in  Virginia  and  in  the 
District.  "The  corporation,"  said  the  court,  "can 
not  migrate,  but  may  exercise  its  authority  in  a 
foreign  territory  upon-  such  conditions  as  may  be  pre- 
scribed by  the  law  of  the  place.  One  of  these  condi- 
tions may  be  that  it  shall  consent  to  be  sued  there. 
If  it  do  business  there,  it  will  be  presumed  to  have 
assented,  and  will  be  bound  accordingly.  For  the 
purposes  of  federal  jurisdiction  it  is  regarded  as  if  it 
were  a  citizen  of  the  state  where  it  was  created,  and  no 
averment  or  proof  as  to  the  citizenship  of  its  members 
elsewhere  will  be  permitted.'* 

Second.  As  to  the  limitation  to  the  state  court  of 
the  remedy  given  by  the  statute  of  Wisconsin. 

That  statute,  after  declaring  a  liability  by  a  person 
or  a  corporation  to  an  action  for  damages  when  death 
ensues  from  a  wrongful  act,  neglect,  or  default  of 
such  person  or  corporation,  contains  a  proviso  ' '  that 
such  action  shall  be  brought  for  a  death  caused  in  this 
state,  and  in  some  court  established  by  the  constitu- 
tion and  laws  of  the  same."  This  proviso  is  con- 
sidered by  the  counsel  of  the  defendant  as  in  the 
nature  of  a  condition,  upon  a  compliance  with  which 
the  remedy  given  by  the  statute  can  only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  action 
exists  only  in  virtue  of  the  statute,  and  only  in  cases 
where  the  death  was  caused  within  the  state.  The 
liability  of  the  party,  whether  a  natural  or  an  artificial 
person,  extends  only  to  cases  where,  from  certain 
causes,  death  ensues  within  the  limits  of  the  state. 
But  when  death  does  thus  ensue  from  any  of  those 
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causes,  the  relatives  of  the  deceased  named  in  the 
statute  can  maintain  an  action  for  damages.  The  lia- 
bility within  the  conditions  specified  extends  to  all 
parties  through  whose  wrongful  acts,  neglect,  or  de- 
fault death  ensues,  and  the  right  of  action  for  damages 
occasioned  thereby  is  possessed  by  all  persons  within 
the  description  designated.  In  all  cases  where  a 
general  right  is  thus  conferred,  it  can  be  enforced  in 
any  federal  court  within  the  state  having  jurisdiction 
of  the  parties.  It  can  not  be  withdrawn  from  the 
cognizance  of  such  federal  court  by  any  provision 
of  state  legislation  that  it  shall  only  be  enforced 
in  a  state  court.  The  statutes  of  nearly  every  state 
provide  for  the  institution  of  numerous  suits,  snch 
as  for  partition,  foreclosure,  and  the  recovery  of  real 
property  in  particular  courts  and  in  the  counties  where 
the  land  is  situated,  yet  it  never  has  been  pretended 
that  limitations  of  this  character  could  affect,  in  any 
respect,  the  jurisdiction  of  the  federal  court  over  such 
suits,  where  the  citizenship  of  one  of  the  parties  was 
otherwise  sufficient.  Whenever  a  general  rule  as  to 
property,  or  personal  rights,  or  injuries  to  either  is 
established  by  state  legislation,  its  enforcement  by  a 
federal  court  in  a  case  between  proper  parties  is  a 
matter  of  course,  and  the  jurisdiction  of  the  court,  in 
such  case,  is  not  subject  to  state  limitation. 

This  doctrine  has  been  asserted  in  several  cases  by 
this  court.  In  Suydam  t?.  Broadnax,  14  Pet  67,  an 
act  of  the  legislature  of  Alabama  provided  that  the 
estate  of  a  deceased  person,  declared  to  be  insolvent, 
should  be  distributed  by  the  executors  or  administra- 
tors according  to  the  provisions  of  the  act,  and  that 
no  suit  or  action  should  be  commenced  or  sustained 
against  any  executor  or  administrator  after  the  estate 
had  been  declared  to  be  insolvent,  except  in  certain 
cases ;  but  this  court  held,  in  a  case  not  thus  excepted, 
that  the  insolvency  of  the  estate,  judicially  declared 
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under  the  act,  was  not  sufficient  in  law  to  abate  a  suit 
instituted  in  the  circuit  court  of  the  United  States  by 
a  citizen  of  another  state  against  the  representatives 
of  a  citizen  of  Alabama.  *' Section  11  of  the  act  to 
establish  the  judicial  courts  of  the  United  States," 
said  the  court,  "carries  out  the  constitutional  right  of 
a  citizen  of  one  state  to  sue  a  citizen  of  another  state 
in  the  circuit  court  of  the  United  States,  and  gives  to 
the  circuit  court  '  original  cognizance  concurrent  with 
the  courts  of  the  several  states  of  all  suits  of  a  civH 
nature  at  common  law  and  in  equity,'  &c.,  &c.  It  was 
certainly  intended  to  give  to  suitors,  having  a  right  to 
sue  in  the  circuit  court,  remedies  co-extensive  with 
these  rights.  These  remedies  would  not  be  so  if  any 
proceedings  under  an  act  of  a  state  legislature,  to 
-which  a  plaintiff  was  not  a  party,  exempting  a  person 
of  such  state  from  suit,  could  be  pleaded  to  abate  a 
euit  in  the  circuit  court." 

In  the  Union  Bank  of  Tennessee  v.  Jolly,  18  How. 
606,  this  court  declared  that  the  law  of  a  state  "  limit- 
ing the  remedies  of  its  citizens  in  its  own  courts  can 
not  be  applied  to  prevent  the  citizens  of  other  states 
from  suing  in  the  courts  of  the  United  States  in  that 
state  for  the  recovery  of  any  property  or  money  there 
to  which  they  may  be  legally  or  equitably  entitled." 
The  same  doctrine  was  affirmed  in  Hyde  v.  Stone,  20 
How.  170,  and  in  Payne  v.  Hook,  7  Wall,  425. 

Third.  As  to  the  alleged  invalidity  of  the  act  of 
March  2, 1867,  under  which  the  removal  from  the  state 
-court  was  made. 

The  counsel  of  the  defendant,  while  confining  his 
special  objection  to  this  act,  questions  the  soundness 
of  the  reasoning  of  Mr.  Justice  Story,  by  which  any 
legislation  for  the  removal  of  causes  from  a  state  court 
to  a  federal  court  is  maintained.  We  may  doubt, 
with  counsel,  whether  such  removal  before  issue  or 
trial  can  properly  be  called  an  exercise  of  appellate 
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jurisdiction.  It  may,  we  think,  more  properly  be  re- 
garded as  an  indirect  mode  by  which  the  federal  court 
acquires  original  jurisdiction  of  the  causes.  Dennis- 
toun  ??.  Draper,  5  Blatchf.  340.  But  it  is  not  material 
whether  the  reasoning  of  the  distinguished  jurist  in 
this  particular  is  correct  or  otherwise.  The  validity  of 
such  legislation  has  been  uniformly  recognized  by  this 
court  since  the  passage  of  the  judiciary  act  of  1789. 

The  judicial  power  of  the  United  States  extends  by 
the  constitution  to  controversies  between  citizens  of 
different  states  as  well  as  to  cases  arising  under  the 
constitution,  treaties,  and  laws  of  the  United  States, 
and  the  manner  and  conditions  upon  which  that  power 
shall  be  exercised,  except  as  the  original  or  appellate 
character  of  the  jurisdiction  is  specially  designated  in 
the  constitution,  are  mere  matters  of  legislative  dis- 
cretion. In  some  cases,  from  their  character,  the  judi- 
cial power  is  necessarily  exclusive  of  aU  state  author- 
ity ;  in  other  cases  it  may  be  made  so  at  the  option  of 
Congress,  or  it  may  be  exercised  concurrently  with 
that  of  the  states. 

Such  was  the  opinion  of  Mr.  Justice  Story,  as  ex- 
pressed in  Martin  t).  Hunter,  1  Wheat.  334,  and  this 
conclusion  was  adopted  and  approved  by  this  court  in 
the  recent  case  of  The  Moses  Taylor,  4  Wall.  429,  de- 
cided at  the  December  term,  1866.  The  legislation  of 
Congress  has  proceeded  upon  the  correctness  of  this 
position  in  the  distribution  of  jurisdiction  to  the 
federal  courts.  The  judiciary  act  of  1789,  as  observed 
in  the  case  of  The  Moses  Taylor,  declares,  "  that  in 
some  cases  from  their  commencement  such  jurisdiction 
shall  be  exclusive ;  in  other  cases  it  determines  at 
what  stage  of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  jurisdiction  of 
the  state  courts  shall  be  permitted.  Thus,  cases  in 
which  the  United  States  are  parties,  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  cases  against 
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consuls  and  vice-consuls,  except  for  certain  offenses, 
are  placed  from  their  commencement  exclusively  under 
the  cognizance  of  the  federal  courts.  On  the  other 
hand,  some  cases  in  which  an  alien  or  a  citizen  of 
another  state  is  made  a  party  may  be  brought  either 
in  a  federal  or  a  state  court  at  the  option  of  the  plain- 
tiff, and  if  brought  in  the  state  court  may  be  prose- 
cuted until  the  appearance  of  the  defendant,  and  then 
at  his  option  may  be  suffered  to  remain  there  or  may 
be  transferred  to  the  jurisdiction  of  the  federal  courts. 
Other  cases  not  included  under  these  heads,  but  in- 
volving questions  under  the  constitution,  laws,  treaties, 
or  authority  of  the  United  States,  are  only  drawn 
within  the  control  of  the  federal  courts  upon  appeal  or 
writ  of  error  after  final  judgment.  By  subsequent 
legislation  of  Congress,  and  particularly  by  the  legis- 
lation of  the  last  four  years,  many  of  the  cases  which 
by  the  judiciary  act  could  only  come  under  the  cogniz- 
ance of  the  federal  courts  after  final  judgment  in  the 
state  courts,  may  be  withdrawn  from  the  concurrent 
jurisdiction  of  the  latter  courts,  at  earlier  stages,  upon 
the  application  of  the  defendant.  The  constitution- 
ality of  these  provisions  can  not  be  seriously  ques- 
tioned, and  is  of  frequent  recognition  by  both  state 
and  federal  courts." 

When  the  jurisdiction  of  the  federal  court  depended 
upon  the  citizenship  of  the  parties,  the  case  could  not 
be  withdrawn  from  the  state  courts  after  suit  com- 
menced, until  the  passage  of  the  act  of  1867,  except 
upon  the  application  of  the  defendant. 

The  provision  of  the  constitution  extending  the 
judicial  power  of  the  United  States  to  controversies 
between  citizens  of  different  states  had  its  existence  in 
the  impression  that  state  attachments  and  state  preju- 
dices might  affect  injuriously  the  regular  administra- 
tion of  justice  in  the  state  courts.  The  protection 
intended  against  these  influences  to  non-residents  of  a 
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state  was  originally  supposed  to  have  been  sufficiently 
secured  by  giving  to  the  plaintiff  in  the  first  instance 
an  election  of  courts  before  suit  brought ;  and  where 
the  suit  was  commenced  in  a  state  court  a  like  election 
to  the  defendant  afterward.  The  time  at  which  the 
non-resident  party  should  be  allowed  thus  to  make 
his  election  was  evidently  a  mere  matter  of  legislative 
discretion,  a  simple  question  of  expediency.  If  Con- 
gress had  subsequently  become  satisfied,  that  where  a 
plaintiff  discovers,  after  suit  brought  in  a  state  court, 
that  the  prejudice  and  local  influence,  against  which 
the  constitution  intended  to  guard,  are  such  as  are 
likely  to  prevent  him  from  obtaining  justice,  he  ought 
to  be  permitted  to  remove  his  case  into  a  national 
court,  it  is  not  perceived  that  any  constitutional  ob- 
jection exists  to  its  authorizing  the  removal,  and,  of 
course,  to  prescribing  the  conditions  upon  which  the 
removal  shall  be  allowed. 

It  follows,  from  the  views  we  have  expressed,  that 
the  objection  to  the  jurisdiction  of  this  action  by 
the  circuit  court  upon  the  grouniis  advanced  by  the 
defendant,  can  not  be  maintained.  It  only  remains  to 
say  a  few  words  upon  the  refusal  of  the  court  to  give 
the  instructions  prayed  by  the  defendant,  and  upon 
its  ruling  in  the  admission  of  certain  evidence,  and  its 
charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with  respect 
to  most  of  them  there  was  little  conflict  of  evidence. 
[The  learned  justice  here  stated  the  facts  of  the  case, 
and  continued :]  Upon  these  facts  the  court  gave  to 
the  jury  a  clear  and  full  charge  upon  the  duties  and 
responsibilities  of  the  railroad  company  in  crossing 
the  street  of  the  city  with  its  engines  and  trains,  and 
upon  the  care,  prudence,  and  caution  which  it  was  in- 
cumbent upon  the  deceased  to  exercise  in  crossing  the 
tracks ;  and  as  to  the  damages  which  the  jury  were 
authorized  to  find  in  case  they  were  satisfied  that  the 
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employes  of  th«  company  had  been  guilty  of  negli- 
gence, and  that  such  negligence  had  caused  the  death 
of  the  deceased. 

The  counsel  of  the  plaintiff  had  requested  three 
special  instructions  to  the  jury,  and  the  counsel  of  the 
defendant  had  requested  nineteen  special  instructions. 
The  court,  however,  declined  to  give  any  of  them,  ex- 
cept as  they  were  embraced  in  its  general  charge. 
Some  of  the  instructions  prayed  by  the  defendant 
presented  the  law  respecting  the  liability  of  the  com- 
pany correctly,  and  some  of  them  were  based  upon  an 
assumed  condition  of  things  which  the  evidence  did 
not  warrant.  But  it  is  not  error  for  a  court  to  refuse 
to  give  an  extended  series  of  instructions,  even  though 
some  of  them  maybe  correct  in  the  propositions  of  law 
which  they  present,  if  the  law  arising  upon  the  evidence 
is  given  by  the  court  with  such  fullness  as  to  guide 
correctly  the  jury  in  its  findings,  as  was  the  case  here ; 
nor  is  a  judgment  to  be  set  aside  because  the  charge  of 
the  court  may  be  open  to  some  verbal  criticisms  in 
particulars  considered  apart  by  themselves,  which 
could  not,  when  taken  with  the  rest  of  the  charge, 
have  misled  a  jury  of  ordinary  intelligence.  The  pro- 
priety of  the  rulings  of  the  court  in  this  case  is  fully 
vindicated  in  its  opinion  on  the  motion  for  a  new  trial. 
The  evidence  of  the  condition  of  the  deceased — ^that 
she  was  enceinte  at  the  time  of  the  accident — could 
not  materially  have  affected  the  jury  in  the  estimation 
of  the  damages  after  the  clear  and  explicit  charge  of 
the  court,  as  to  the  character  of  the  damages  which 
only  they  were  authorized  to  consider.  The  other  evi- 
dence in  the  case,  to  the  admission  of  which  objection 
was  taken,  was  not  material,  and  could  not  have  influ- 
enced the  result. 

Judgment  affirmed. 
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WHITAKER   2?.   THE   EIGHTH   AVENUE  RAIL. 

ROAD  COMPANY. 

51  Hew  York,  206. 

Commission   of  Appeals   of  New    TorJc;   January 

Term,  1873. 

Injury  to  penon.  Street  railways.  A  street  railway,  although  within 
the  bounds  of  a  public  highway,  is  not  itself  a  **  public  highway," 
within  the  meaning  of  a  statute  making  the  owner  of  eyery  rebicle 
running  upon  any  public  highway,  for  the  transportation  of  per- 
sons, liable  for  all  damages  occasioned  by  the  wiUfui  act  of  any  one 
in  his  employ  as  a  driver  of  such  vehicle  while  driving  the  same; 
and  for  any  injury  resulting  from  such  willful  act  of  the  dri?er 
of  a  car  upon  such  a  street  railway,  the  owner  of  the  car  is  not 
liable. 

Evidence.  In  an  action  under  such  a  statute  to  recover  damages  for 
a  willful  injury  inflicted  by  a  driver  of  the  defendant's  vehicle, 
the  declarations  of  the  driver  are  not  admissible  in  evidence  against 
the  defendant  unless  it  appears  affirmatively  that  they  were  made 
at  the  time  the  injury  was  inflicted. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  superior  court  of  the  city 
of  New  York. 

This  was  an  action  by  John  Whitaker  to  recover 
damages  from  the  Eighth  Avenue  Railroad  Company, 
a  street  railroad  company  in  the  city  of  New  York, 
for  an  injury  to  his  person  caused  by  the  willful  act  of 
a  driver  of  one  of  the  defendant' s  cars,  in  driving  the 
car  against  the  plaintiff. 

Upon  the  trial,  the  plaintiff's  counsel,  in  opening 
the  case,  stated  that  the  action  was  brought  to  recover 
damages  of  the  defendant  for  the  wiUful  act  of  its 
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driver  in  running  against  the  plaintiff.  The  defendant 
thereupon  moved  that  the  plaintiff '  s  complaint  be  dis- 
missed, upon  the  ground  that  the  defendant  was  not 
liable  for  the  consequences  of  the  act  complained  of, 
the  same  being  willful.  The  motion  was  denied,  the 
court  holding  that  under  the  statute  of  New  York  (3 
iV.  T.  Rev.  Stat  966,  §§  6,  7)  making  the  owner  of 
every  carriage  or  vehicle  used  for  the  transportation  of 
persons  running  upon  any  public  highway  liable  for 
all  damages  done  by  the  willful  act  of  any  person  in 
the  employment  of  such  owner  as  a  driver,  the  defend- 
ant would  be  liable  for  the  act  complained  of.  The 
defendant  excepted  to  this  decision. 

The  trial  of  the  cause  was  conducted  throughout 
upon  the  theory  that  the  defendant  was  liable  for  the 
willful  act  of  its  driver  in  running  the  car  he  was  driv- 
ing  along  the  track  of  the  defendant's  road  against  the 
plaintiff  while  standing  in  the  pubUc  highway,  so  near 
the  defendant' s  track  that  the  cars  in  passing  came  in 
contact  with  his  person  and  caused  him  to  fall  in  an 
excavation  adjoining  the  track,  from  which  act  of  the 
driver  the  injury  resulted  for  which  suit  was  brought. 
To  sustain  the  plaintiff's  allegation  of  the  driver's  in- 
tent to  do  him  an  injury,  his  counsel  asked  a  witness 
who  was  present  at  the  time  of  the  collision  whether, 
after  the  car  passed,  he  heard  the  driver  say  anything  ; 
the  witness  answered  "  he  was  cursing,  and  said  '  damn 
him,  let  him  fall  in  and  be  killed.'  "  The  defendant 
objected  to  the  admission  in  evidence  of  this  declara- 
tion of  the  driver,  made  after  the  occurrence  com- 
plained of ;  but  the  court  overruled  the  objection, 
holding  that  the  declaration  was  a  part  of  the  transac- 
tion, and  therefore  admissible.  The  defendant  ex- 
cepted to  this  decision.  The  jury  found  a  verdict  in 
favor  of  the  plaintiff.  The  exceptions  taken  were 
ordered  to  be  heard,  in  the  first  instance,  at  the  gene- 
ral term.     The  general  term  denied  a  new  trial,  and 
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directed  judgment  for  the  plaintiff  to  be  entered  upon 
the  verdi(5t.  From  this  judgment  the  defendant  ap- 
pealed to  the  commission  of  appeals. 

John  M.  Scrihner^  Jr.^  for  the  appellant, 

John  Townshend^  for  the  respondent. 

Geat,  Com. — ^At  common  law  the  liability  of  the 
owner  of  a  vehicle  used  for  the  transportation  of  per- 
sons, for  injuries  resulting  from  the  acts  of  his  driver, 
extends  to  those  injuries  only  which  result  from  the 
driver's  misjudgment  or  negligence  while  engaged  for 
the  owner  in  his  vocation  as  a  driver.  Wright  v.  Wil- 
cox, 19  Wend.  {N.  T.)  344,  345  ;  Hibbardt?.  New  York, 
&c.  R.  R.  Co.,  15  N.  T.  467 ;  Mali  v.  Lord,  39  Id.  383; 
Fraser  ti.  Freeman,  43  Id.  566  ;  Isaacs  v.  Third  Avenue 
R.  R.  Co.,  47  Id.  122.  The  theory  upon  which  this 
action  was  brought  and  tried  can  not  be  upheld,  unless 
it  is  within  the  act  entitled  ''  Of  the  law  of  the  road, 
and  the  regulation  of  public  stages"  (3  N.  T.  liev. 
Stat  3d  ed.  965,  §§  6,  7),  making  the  owner  of  every 
vehicle  running  upon  any  public  highway,  for  the 
transportation  of  persons,  liable  for  all  damages  occa- 
sioned by  the  willful  act  of  any  one  in  his  employ  as  a 
driver  of  such  vehicle  while  driving  the  same ;  and 
this  presents  the  question  whether  the  road  traversed 
by  the  defendant' s  cars  was  a  public  highway.  The 
act  referred  to  is  but  a  compilation,  in  1830,  of  the  sub- 
stance of  previous  acts,  and  applies  in  all  its  provis- 
ions to  the  whole  road,  and  was  intended  to  regulate 
the  conduct  of  those  who  can  arid  have  the  right,  un- 
der the  regulations  prescribed  by  it,  to  use  any  part 
of  the  road;  and  was  passed  long  before  any  street 
railway  was  chartered  in  this  state.  Street  railways 
were,  it  is  true,  within  bounds  of  public  highways; 
but  that  portion  of  the  public  highway  upon  which  the 
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track  is  authorized  to  be  laid  is  necessarily  so  set  apart 
for  the  exclusive  use  of  the  owner  of  the  car  and  the 
track  as  not  to  permit  any  one  of  the  public,  in  pass- 
ing over  the  highway,  to  interfere  with  the  running  of 
such  car,  or  with  the  track  upon  which  it  is  run,  to 
the  unnecessary  hindrance  of  the  business  of  its  owner. 
Hegan  t).  Eighth  Avenue  E.  E.  Co.,  15  iT.  Y.  380,  382. 
The  first  section  of  the  act  relied  upon  demonstrates 
its  inapplicability  to  street  railways,  and  to  the  driv- 
ers of  cars  upon  them.  It  requires  carriages  meeting 
upon  a  public  highway  to  turn  to  the  right  of  its  cen- 
ter ;  a  regulation  very  difficult,  if  not  quite  impossible, 
to  be  complied  with  by  the  driver  of  a  street  car.  It  is 
truej  also,  that  every  railway  for  the  transportation  of 
persons  is  for  public  use.  It  is,  nevertheless,  the  pri- 
vate property  of  its  owner ;  and  although  the  highway 
over  which  it  passes  remains  a  public  highway,  consis- 
tent with  the  unimpaired  use  of  the  railway,  the  rail- 
way itself  is,  notwithstanding,  in  the  uses  for  which  it 
was  constructed,  a  private  road  for  the  accommodation 
of  the  public  and  the  profit  of  its  owners,  upon  which 
no  one  but  its  owners  has  the  right  to  run  a  car.  Such 
a  road  could  not  have  been  in  contemplation  of  the 
framers  of  the  act  referred  to,  and  is  manifestly  not  a 
public  highway  within  its  meaning.  There  is  another 
respect  in  which  the  court  erred.  Conceding  the  act 
of  the  driver  to  have  been  a  wanton  act,  and  that  the 
defendant  should  be  responsible  for  its  consequences, 
it  being  an  act  for  which  no  fault  could  be  imputed  to 
the  defendant,  the  evidence  to  establish  it  should  be 
such  as  the  party  seeking  to  establish  it  is  clearly  enti- 
tled. While  one  is  engaged  in  an  act,  and  the  inten- 
tion with  which  he  is  acting  is  a  proper  subject  of 
inquiry,  his  declarations,  made  at  the  time,  may  be 
given  in  evidence  to  characterize  the  act.  The  declara- 
tions received  in  evidence  were  not  made  at  the  time  of 
the  act  complained  of,  but  after  the  driver,  with  his 
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car,  had  passed  the  place  of  the  collision.  It  did  not 
appear  whether  it  was  at  the  moment  the  car  passed 
or  how  long  afterward.  It  is  enough,  where  the  object 
is  to  visit  the  consequences  of  a  wanton  act  upon  a 
party  who,  for  aught  that  appears,  believed  its  driver 
to  be  free  from  the  wantonness  imputed  to  him,  that  it 
did  not  appear  affirmatively  that  the  declarations  were 
made  when  they  could  properly  be  regarded  as  made 
at  the  time  the  injury  was  inflicted.  Luby  v.  Hudson 
River  R.  R.  Co.,  17  N.  T.  131,  133. 

I  am,  therefore,  of  opinion  that  each  exception  waa 
well  taken,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  new  trial  ordered,  costs  to 
abide  event. 

All  concurred  in  the  last  ground  discussed  in 
opinion. 

LoTT,  Ch.  Cora.,  concurred  in  the  whole  opinion. 

Judgment  reversed. 
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UNGER    t).    THE    FORTY -SECOND    STREET    & 
GRAND-STREET    PERRY   RAILROAD 

COMPANY. 

51  Nem  York,  497. 

Commission  of  Appeals  of  Neu>    York ;    January 

Term,  1873. 

Negligence.  Ii^tiry  to  person.  Street  railways.  The  rale  that  rail- 
way companies  whose  cars  are  drawn  by  steam  at  a  high  rate  of 
speed,  are  held  to  the  greatest  skill,  care,  and  diligence  in  the 
manufacture  of  their  cars  and  engines  and  in  the  management  of 
their  roads,  does  not  apply  to  street  railway  companies  who  are 
merely  carriers  of  passengers  upon  street  cars  drawn  by  horses. 
And  as  to  pedestrians  using  a  street  in  common  with  a  street  rail- 
way company,  no  greater  degree  of  care  is  required  ui  such 
company  than  is  required  of  the  driyer  or  owner  of  any  other 
vehicle. 

Thus,  a  street  railway  company  is  not  bound,  in  attaching  horses  to 
its  cars,  to  use  the  best  method  human  skill  and  ingenuity  have 
devised  to  prevent  accidents.  Its  duty  as  to  travelers  upon  the 
streets  as  well  as  to  passengers,  is  discharged  if  the  horses  are 
attached  in  the  way  in  general  use,  and  wliich  has  been  found 
reasonably  adequate  and  safe.  And  if  the  horses  escape,  without 
any  fault  of  the  driver  or  of  the  company,  and  injure  a  person  in 
the  street,  the  company  is  not  liable  for  the  injury. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  superior  court  of  the  city 
of  New  York. 

This  was  an  action  by  Elizabeth  Unger  to  recover 
damages  from  the  Forty-second  street  and  Grand 
street  Ferry  Railroad  Company  for  personal  injuries 

IV.— 31 
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to  her  caused  by  a  team  of  horses  which  had  escaped 
from  one  of  the  defendant' s  street  cars.  The  facts  are 
stated  in  the  opinion.  Upon  the  trial,  the  jury  found 
a  verdict  for  the  plaintiff.  The  defendant,  upon  a  case 
made,  moved  at  special  term  for  a  new  trial,  and  the 
motion  was  granted.  From  the  order  granting  the 
new  trial  the  plaintiff  appealed  to  the  general  term, 
which  afltaned  the  order  ;  and  from  the  order  of  the 
general  term  the  plaintiff  appealed  to  the  commission 
of  £y)peals. 

Samuel  Hand,  for  the  appellant. 

Moses  JSlj/j  for  the  respondent. 

Eabl,  Com. — ^In  this  case  the  jury  rendered  a  ver- 
dict for  the  plaintiff,  and  the  defendant,  upon  a  case 
made  and  settled,  moved  for  a  new  trial  at  special 
term,  and  the  motion  was  granted.  It  may  have  been 
granted  upon  questions  of  fact.  There  is  nothing  in 
the  record  showing  that  it  was  not.  Hence  the  proper 
course  for  us  to  pursue  is  to  dismiss  the  appeal  on  the 
ground  that  it  brings  nothing  before  us  which  we  can 
review,  or  to  affirm  the  order  on  the  ground  that 
it  does  not  appear  that  the  court  erred  in  granting 
it.  Dickson  v.  Broadway,  &c.  R.  R.  Co.,  47  iT.  Y. 
607. 

I  prefer  the  latter  course  because  both  parties  have 
asked  us  to  examine  and  pass  upon  the  merits  of  the 
case,  and  because  it  is  quite  clear  that  there  was 
ample  ground  for  granting  the  new  trial  for  error  of 
law. 

In  the  evening  of  January  1,  1864,  the  plaintiff  was 
passing  upon  one  of  the  streets  of  the  city  of  New 
York,  and  the  defendant's  team  came  dashing  along, 
with  a  pole  and  whiffletrees  attached  to  them,  at  a 
furious  rate  and  ran  over  her.     On  the  trial  she  called 
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witnesses  who  saw  the  team  run  over  her,  and  who 
knew  the  nature  and  extent  of  her  injuries ;  but  she 
did  not  call  a  witness  who  saw  how  the  horses  became 
detached  from  the  car,  or  who  knew  what  caused  them 
to  run  away.  The  only  witness  she  called  upon  the 
subject  testified  that  he  sat  in  the  front  part  of  the 
car,  in  the  comer ;  that  the  car  all  at  once  stopped, 
and  he  looked  out  and  saw  the  horses  running  away  ; 
that  he  saw  the  horses  had  been  attached  to  the  car  by 
a  hook,  standing  upright,  which  appeared  to  have 
been  broken  off  at  some  time,  and  that  he  did  not  see 
any  one  interfere  with  the  horses.  The  witness  did 
not  testify  that  he  was  looking  when  the  horses  be- 
came detached,  but  that  his  attention  was  attracted 
by  the  stopping  of  the  car,  and  that  he  then  looked 
and  saw  the  horses  running  away  from  the  car.  But 
this  was  sufficient  to  make  out  a  prima  facie  case. 
The  fact  that  the  horses  were  unattended  and  unfas- 
tened in  the  street  was,  unexplained,  evidence  of  neg- 
ligence against  the  defendant.  Hence,  the  court  com- 
mitted no  error  in  refusing  to  nonsuit  the  plaintiff  at 
the  close  of  her  evidence.  But,  after  tlie  close  of  her 
evidence,  the  defendant  proved  by  two  witnesses  (one 
the  driver  and  the  other  a  police  officer)  precisely  how 
the  horses  became  detached  from  the  car,  and  were 
caused  to  run  away.  The  driver  stopped  the  car  to 
take  on  some  ladies  ;  and  at  that  time  two  intoxicated 
men  came  along  and  caught  hold  of  the  horses,  and 
one  of  them  struck  one  of  the  horses  on  the  head,  and 
the  other  caught  hold  of  the  reins  and  pulled  them 
out  of  the  driver's  hands,  and  then  the  horses  backed 
and  got  loose  from  the  car  and  ran  away.  This  is  all 
the  evidence  upon  the  subject.  There  is  nothing  to 
cast  suspicion  or  doubt  upon  the  truthfulness  of  the 
witnesses,  and  we  must  take  their  evidence  as  true. 

It  thus  appears  that  the  horses  got  loose  and  ran 
away  without  any  fault  whatever  of  the  driver,  and  I 
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can  perceive  no  principle  upon  which  the  defendant 
can  be  held  liable.  A  person  driving  horses  through 
a  street  is  not  bound  absolutely  to  keep  them  under 
control.  He  is  bound  to  exercise  that  reasonable  de- 
gree of  diligence  and  care  which  a  man  of  ordinary 
prudence  and  capacity  might  be  expected  to  exercise 
under  the  same  circumstances. 

But  it  is  claimed  on  the  part  of  the  plaintiff  that 
there  was  some  def eot  in  the  hook  by  which  the  whiffle- 
trees  were  attached  to  the  car.  One  of  the  plaintiffs 
witnesses  testified  that  a  piece  of  the  hook  appeared 
to  have  been  broken  off  at  some  time  before  the  acci- 
dent ;  but  there  was  no  evidence  tending  to  show  that 
this  in  any  way  impaired  the  usefulness  of  the  hook ; 
and  it  did  not  appear  that  this  defect  in  the  hook  in 
any  way  contributed  to  the  accident. 

It  also  appeared  that  the  whiffle-trees  could  have 
been  fastened  into  the  hook  with  a  pin,  so  that  they 
could  not  have  slipped  out  unless  the  pin  broke.  But 
the  proof  showed  that  this  hook  was  made  and  the 
whiffle-trees  attached  in  the  manner  usual  upon .  other 
roads.  While  it  may  be  true  that  the  team  is  more 
securely  attached  to  the  car  by  the  use  of  the  pin,  that 
is  not  the  only  thing  to  be  considered.  Regard  must 
be  had  to  convenience  and  practicability,  and  to  tlie 
safety  of  the  passengers.  The  team  should  be  so  at 
tached  that  it  can  be  easily  detached  in  any  emergency. 
Hence,  upon  all  the  evidence  in  the  case,  no  jurj^  could 
properly  determine  that  even  the  greatest  degree  of 
care  would  require  that  the  pin  should  be  used  with 
the  hook.  But  the  learned  counsel  for  the  appellant 
argues  that  a  street  railway  company  is  bound  to 
adopt  every  improvement  and  to  use  every  precaution 
for  the  purpose  of  meeting  an  unforseen  occurrence, 
and  preventing  injuries  to  travelers  upon  the  streets 
as  well  as  passengers  in  the  cars ;  and  he  seeks  to  ap- 
ply the  same  a'ule,  as  to  diligence  and  care,  which  has 
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in  many  cases  been  applied  to  railway  companies, 
whose  cars  are  drawn  by  steam,  in  the  construction  of 
their  cars,  with  the  view  to  the  safety  of  passengers 
therein.  The  argument  is  clearly  unsound.  The  de- 
gree of  care  which  a  person  owing  diligence  must  exer- 
cise depends  upon  the  hazards  and  dangers  which 
he  may  expect  to  encounter,  and  upon  the  conse- 
quences which  may  be  expected  to  flow  from  his  neg- 
ligence. Eailroad  companies,  whose  cars  are  drawn 
by  steam,  at  a  high  rate  of  speed,  are  held  to  the 
greatest  skill,  care,  and  diligence  in  the  manufacture 
of  their  cars  and  engines,  and  in  the  management  of 
their  roads,  because  of  the  great  danger  from  their 
hazardous  mode  of  conveyance  to  human  life  in  case  of 
any  negligence.  But  the  same  degree  of  care  and  skill 
is  not  required  from  carriers  of  passengers  by  stage 
coaches  (Hegeman  tj.  Western  R.  R.  Co.,  13  N.  T. 
9) ;  and,  for  the  same  reason,  is  not  required  from  the 
carriers  of  passengers  upon  street  cars  drawn  by 
horses.  The  degree  of  care  required  in  any  case  must 
have  reference  to  the  subject-matter,  and  must  be  such 
only  as  a  man  of  ordinary  prudence  and  capacity  may 
be  expected  to  exercise  in  the  same  circumstances. 
In  some  cases  this  rule  will  require  the  highest  degi'ee 
of  care,  and  in  others  much  less. 

But  whatever  degree  of  care  may  be  required  of 
street  railway  companies,  as  to  the  passengers  which 
tliey  carry,  their  cars  are  no  more  dangerous  to  pedes- 
trians in  the  street  than  carriages,  omnibuses,  or  any 
other  vehicles  drawn  by  horses  ;  and  there  can  be  no 
more  danger  from  the  horses  attached  to  the  street 
cars  than  from  ho  rises  attached  to  any  other  vehicle  ; 
and,  hence,  no  more  care  can  be  required  of  street 
railway  companies  in  the  management  of  their  cars 
and  horses  in  the  street  than  is  required  of  the 
driver  or  owner  of  any  other  vehicle.  It  would  be  a 
very  hard  and  unwise  rule  which  would  require  of  the 
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owner  of  every  vehicle  driven  in  the  streets  of  a  city 
tliat  he  use,  in  the  construction  of  his  carriage  and  in 
the  harness  of  his  horses,  and  all  the  means  by  which 
they  are  attached  to  the  vehicle,  the  best  methods 
which  human  skill  and  ingenuity  have  contrived  and 
brought  into  use  to  prevent  accidents  to  pedestrians  in 
the  streets.  Such  a  rule  has  not  and  probably  never 
will  be  adopted. 

I  hold,  therefore,  that  the  defendant  was  not  re- 
quired to  adopt  an  unusual  and,  perhaps,  untried 
method  of  attaching  its  horses  to  the  cars.  It  dis- 
charged its  duty  in  that  respect  to  pedestrians  who 
had  the  right  to  use  the  streets  in  common  with  it  if  it 
attached  them  in  the  way  which  was  in  general  use 
and  which  had  been  found  reasonably  adequate  and 
safe. 

I  am,  therefore,  of  the  opinion  that  the  motion  to 
nonsuit  the  plaintiff,  at  the  close  of  all  the  evidence, 
should  have  been  granted ;  and  this  leads  to  an  affirm- 
ance of  the  order  of  the  general  term,  and  judgment 
absolute  against  the  plaintiff  for  costs. 

All  concurred. 

Order  affirmed.    Judgment  for  defendant 
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THE    CHICAGO,    ROCK    ISLAND,    &    PACIFIC 
RAILROAD  COMPANY  «.  DIGNAN. 

56  lUinGi^  487. 

Supreme  Court  of  Illinois  ;  September  Term^  1870. 

Negligence.  Ii^ury  to  person.  In  an  action  against  a  rajlroad  com- 
pany to  recover  for  personal  injuries  received  by  the  plain tifE,  it 
appeared  that  at  the  place  where  the  injary  was  received,  the  tracks 
of  the  defendant  and  another  company  were  only  six  or  seven  feet 
apart.  The  plaintiff,  being  in  the  employ  of  the  other  company, 
was  engaged,  with  others,  in  replacing  a  rail  npon  the  track  of 
that  company,  when  a  train  of  cars  approached  the  workmen,  un- 
observed by  them  until  nearly  npon  them,  when  they  were  alarmed 
by  the  shouting  of  a  brakemau,  and  hastily  jumped  backward  to 
the  end  of  the  ties  on  the  defendant's  track.  While  standing  there 
waiting  for  the  train  to  pass,  the  plaintiff  and  one  of  his  fellow- 
laborers  were  struck  by  two  freight  cars  belonging  to  defendants, 
which  were  moving  in  the  same  direction  as  the  train  on  the  other 
Toad,  by  their  own  momentum,  having  been  uncoupled  from  a  train 
while  in  motion,  and  left  quietly  to  run  along  the  track  without 
any  person  upon  them  to  check  their  motion  or  to  give  an  alarm. 
Held^  that  a  verdict  for  the  plaintiff  must  be  sustained.  The  defend- 
ant was  chargeable  with  negligence  in  the  manner  of  running  its 
cars,  and  the  plaintiff  could  not  be  charged  with  such  contributory 
negligence  as  would  defeat  a  recovery  by  him  because  of  his  omis- 
sion, under  the  excitement  and  alarm  of  the  occasion,  to  look  along 
the  track  of  defendant's  road  to  see  if  there  might  not  be  a  train 
approaching,  although  he  had  time  to  do  so  before  the  collision. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
superior  court  of  Chicago. 

This  was  an  action  by  Michael  Dignan  to  recover 
damages  from  the  Chicago,  Rock  Island,  &  Pacific 
Railroad  Company  fci  personal  injuries  received  by 
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the  plaintiff  from  the  defendant's  cars.  The  facts  are 
stated  in  the  opinion.  The  jury  found  a  verdict  for 
the  plaintiff,  and  judgjnent  was  entered  for  the  plain- 
tiff accordingly.  From  this  judgment  the  defendant 
appealed. 

Oeorge  O.  Campbell^  for  the  appellant. 

Tom  Stuart  Dickson^  SLnillerpeyj  Anthony^  &OaUj 
for  the  appellee. 

Lawrence,  Ch.  J. — This  was  an  action  brought  by 
Michael  Dignan  against  the  Chicago,  Rock  Island,  &  Pa- 
cific Railroad  Company,  to  recover  damages  for  injuries 
received  by  the  plaintiff  from  being  run  over  by  a  train 
of  cars  belonging  to  said  company.  It  appears  the 
defendants  and  the  Michigan  Southern  Railway  Com- 
pany use  the  same  grounds  in  the  city  of  Chicago,  the 
main  tracks  of  the  respective  companies  being  between 
six  and  seven  feet  apart.  At  and  near  the  place  where 
the  injury  occurred  numerous  side  tracks  are  connected 
with  the  nmin  tracks  by  switches.  The  plaintiff  was  a 
track  repairer,  in  the  employ  of  the  Michigan  Southern 
company,  and  in  October,  1869,  was  engaged,  with  two 
other  men, in  replacing  a  rail  on  the  track  of  this  com- 
pany. While  thus  engaged,  they  were  interrupted  by 
a  long  train  of  freight  cars  passing  over  the  track. 
The  train  was  backing  slowly  and  they  did  not  dis- 
cover it  until  nearly  upon  them,  when  their  attention 
was  arrested  by  the  shouting  of  the  brakeman  on  the 
rear  car,  and  they  hastily  jumped  backwards  to  the 
end  of  the  ties  on  the  track  of  the  defendants.  While 
standing  there,  waiting  for  the  train  to  pass,  the  plain- 
tiff and  one  of  his  fellow-laborers  were  struck  by  two 
freight  cars  belonging  to  the  defendants.  The  plain- 
tiff fell  in  such  a  manner  that  he  was  passed  over  by 
the  cars  and  his  arm  was  crushed,  and  he  was  other- 
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wise  severely  injured.  His  companion,  who  was  also 
struck,  so  fell  that  he  was  not  seriously  injured.  The 
third  laborer  was  not  touched.  These  two  cars  were 
moving  northwardly,  in  the  same  direction  with  the 
train  on  the  other  track.  They,  with  several  other 
cars,  had  just  before  been  taken  from  a  side  track  to 
the  main  track,  over  a  switch  south  of  where  these 
men  were  standing,  and  then  had  been  backed  up  the 
main  track.  When  the  train  had  acquired  sufficient 
momentum,  the  two  rear  cars  were  uncoupled  and 
continued  on  their  course  from  the  motion  already  ac- 
quired, while  the  locomotive  with  the  other  cars  moved 
oflf  in  the  opposite  direction.  These  two  cars,  thus  left 
quietly  to  move  along  the  track  by  their  own  mo- 
mentum, without  any  person  upon  them  to  check 
their  motion  or  to  give  &n  alarm,  were  the  cars  which 
struck  the  plaintiff. 

It  is  not  objected  that  the  damages  are  excessive. 
Objection  is  taken  to  the  modification  by  the  court  of 
defendants'  instructions,  but  this  modification  was  in 
accordance  with  the  well  settled  principles  so  fre- 
quently announced  by  this  court  in  regard  to  compara- 
tive negligence.  There  is  no  error  in  the  record  unless 
in  the  refusal  of  the  court  to  set  aside  the  verdict  as 
not  sustained  by  the  evidence,  and  we  have  very  care- 
fully examined  the  testimony,  which  is  a  little  obscure, 
but  the  application  of  which  to  the  diagram  contained 
in  the  record  we  think  we  understand,  and  have,  with 
some  hesitation,  concluded  that  the  judgment  must  be 
affirmed. 

We  have  no  doubt  as  to  the  negligence  of  the  de- 
fendants. Every  person  who  has  had  frequent  occa- 
sion to  visit  the  grounds  of  a  railway  company  where 
freight  trains  are  made  up,  must  have  observed  how 
noiselessly  one  or  two  empty  freight  cars  will  move 
along  the  track  after  having  been  uncoupled  from  the 
locomotive  or  from  the  main  body  of  the  train,  and 
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what  a  distance  they  will  pass  over  by  their  own  mo- 
mentum. That  it  is  negligence  to  set  a  car  or  a  couple 
of  cars  in  motion,  and,  after  giving  them  a  momentum 
that  will  carry  them  onward  at  the  rate  of  three  or 
four  miles  an  hour,  to  disconnect  them  from  all  con- 
trolling power,  and  allow  them  to  move  along  where 
workmen  are  engaged,  with  their  attention  absorbed 
by  their  employment,  and  where  persons  are  constantly 
passing  to  and  fro,  with  no  one  on  the  cars  to  apply  a 
brake  or  sound  an  alarm, — that  this,  we  say,  is  negli- 
gence, is  a  proposition  which  can  not  well  be  denied. 
The  sense  of  hearing  alone  will  give  warning  of  the  ap- 
proach of  an  ordinary  train,  but  one  of  these  cars, 
thus  set  in  motion,  gives  to  the  pat  no  token  of  its 
approach,  and  it  is  undoubtedly  true  that  many  a  life 
has  been  destroyed,  and  many  a  limb  crushed,  by 
agencies  substantially  like  those  disclosed  by  this 
record.  The  plaintiff  offered  in  evidence  various  rules 
of  the  company,  one  of  which  expressly  forbids  what 
are  called  "  flying  switches."  The  mode  of  switching 
adopted  in  the  present  case,  it  appears  by  the  evi- 
dence, was  not  what  is  technically  called  a  "flying 
switch,"  but  it  seems  to  us  to  possess  substantially  the 
same  elements  of  danger.  In  this  case,  as  in  the  fly- 
ing switch,  cais  are  left  to  pursue  their  own  way  along 
the  rail,  with  no  person  to  control  or  check  their 
course  or  to  give  warning  of  their  approach,  and  with 
a  speed  which,  though  slow,  is  the  more  noiseless  for 
being  slow,  and  is  still  suflicient  to  prostrate  whatever 
person  the  cars  may  strike. 

But  the  counsel  for  appellants,  in  his  argument,  re- 
lies cliiefiy  on  the  alleged  negligence  of  the  plaintiff  as 
a  ground  for  revers^,  and  we  certainly  have  not  found 
the  question  free  from  difficulty.  If  the  testimony  of 
the  plaintiff  himself  and  that  of  the  witness  Mesner, 
who  was  struck  by  the  car  at  the  same  time,  stood 
alone,   there  would  be  no  doubt.    They  both  swear 
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that  when  they  stepped  back  from  the  track  of  the 
Michigan  Southern  company,  they  cast  a  glance  in 
each  direction  along  the  track  of  the  defendants,  and 
no  train  was  on  the  track.  They  also  swear  that  about 
fifteen  cars  had  passed  on  the  track  of  the  Michigan 
Southern  before  they  were  struck.  The  theory  of  the 
case  presented  by  their  testimony  would  be  that  the 
train  of  the  defendants,  of  which  the  two  cars  in  ques- 
tion were  a  part,  had  not  come  from  the  side  track  on 
the  main  track  when  the  plaintiff  and  the  witness  Mes- 
ner  stepped  back  from  their  work.  They  had  no  rea- 
son, therefore,  to  anticipate  sudden  danger  from  that 
direction,  and  if  their  testimony  is  correct,  when  the 
two  cars  were  uncoupled,  the  persons  in  charge  of  the 
train,  or  at  least  the  man  who  uncoupled  the  cars, 
might  have  seen  they  would  almost  certainly  run  down 
the  men  who  were  standing  so  near  the  track  with 
their  attention  absorbed  by  the  other  train.  Here, 
then,  would  be  the  most  wanton  recklessness  on  the 
part  of  defendants'  employes,  with  no  want  of  ordinary 
care  on  the  part  of  the  plaintiff. 

But  we  are  of  opinion  that  the  other  testimony  in 
the  case,  and  other  portions  of  their  own  testimony, 
refute  the  statement  that  the  cars  of  the  defendants 
were  not  on  the  main  track  and  moving  northward  at 
the  time  the  plaintiff  stepped  back  from  his  work. 

Joseph  Smith,  a  witness  called  by  the  defendants, 
swears  that  he  was  on  the  hind  car  of  the  train  on  the 
Michigan  Southern  road  as  it  was  backing  north.  He 
saw  these  men  at  work  as  the  train  slowly  approached 
them,  and  they  did  not  get  out  of  the  way.  When 
within  two  car  lengths  of  them  he  shouted  to  them  to 
get  off  his  track,  which  they  immediately  did  by  step- 
ping to  the  other  track.  Just  then  he  discovered  the 
two  cars  moving  in  the  same  direction  with  his  own 
train,  on  the  defendants'  road,  the  first  car  being  only 
about  a  car  length  behind  the  end  of  the  train  where 
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he  was  standing.  Then  he  says,  quoting  his  own  lan- 
guage, ''I  hallooed  to  them  again,  and  told  them  to 
look  out  for  the  cars.  They  did  not  have  time  to 
get  oflf,  for  my  train  was  only  about  a  car  length 
ahead." 

This  witness  is  disinterested,  and  was  in  a  position 
to  know  the  precise  manner  in  which  the  accident 
occurred,  and  is  corroborated  by  other  witnesses. 
We  have  no  doubt  he  states  the  case  truly,  and  in 
this  we  agree  with  the  counsel  for  appellants. 

On  this  view  of  the  facts  can  the  plaintiff  be 
charged  with  not  having  exercised  ordinary  diligence  1 
We  readily  concede  that  a  person  coolly  approaching  a 
railway,  with  intent  to  cross  it,  and  knowing  that 
trains  are  liable  to  pass  at  any  moment,  would  be 
guilty  of  carelessness  if  he  did  not  look  in  both  direc- 
tions for  an  approaching  train.  But  the  question  of 
negligence  can  be  measured  by  no  fixed  and  unbending 
rule.  Each  case  must  be  tested  by  its  own  peculiar 
facts.  An  act  which  might  justly  be  regarded  as  in- 
excusably careless  if  done  coolly  and  deliberately,  and 
with  nothing  to  disturb  the  ordinary  action  of  the 
brain,  may,  on  the  other  hand,  be  pardoned  as  not  un- 
natural if  done  under  the  excitement  of  sudden  peril 
and  alarm.  How  is  the  act  of  the  plaintiff  to  be 
regarded  in  this  case,  and  would  it  be  just  to  apply  to 
him,  under  the  circumstances,  the  rule  applied  by  this 
court  in  the  case  of  Chicago,  &c.,  R.  R.  Co.  «.  Sweeney, 
52  III,  825,  cited  by  plaintiff's  counsel? 

The  three  men  were  engaged  in  spiking  the  inside 
rail,  and  so  intent  upon  their  labor  that  they  neither 
saw  nor  heard  the  train  approaching  on  their  own 
track.  When  it  was  but  two  car  lengths  distant,  they 
were  suddenly  alarmed  by  the  shout  of  the  brakeman 
and  started  back,  as  almost  all  men  would  have  done 
under  the  circumstances,  on  the  same  side  of  the  track 
upon  which  they  were  at  work.    They  did  not  step 
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within  the  rails  of  the  defendaDts'  road,  but  in  their 
natural  anxiety  to  place  themselves  beyond  all  danger, 
two  of  them  stepped  back  two  or  three  feet  further 
than  was  necessary,  and  thus  brought  themselves 
within  reach  of  the  projecting  cars,  as  they  passed  on 
the  defendants'  line.  As  they  stepped  back,  their 
attention  was  of  course  engaged  by  the  danger  they 
were  escaping,  and  the  shouting  of  the  brakeman,  and 
they  were  probably  not  conscious  how  near  the  defend- 
ants' road  they  placed  themselves.  The  brakeman 
again  shouted,  but,  as  he  testifies,  before  they  had 
time  to  get  out  of  the  way  the  defendants'  cars  had 
struck  them.  We  do  not  suppose  there  was  not  suffi- 
cient time  for  the  plaintiff  to  have  turned  his  head  in 
each  direction,  and  have  looked  north  and  south  along 
defendants'  road,  before  the  collision.  But,  we  are 
of  opinion  that  he  can  not  be  charged  with  having 
shown  less  than  the  prudence  of  ordinary  men  merely 
because,  in  the  hurry  and  excitement  of  his  unpre- 
meditated movement  to  escape  from  danger  on  one 
line  he  forgot,  for  a  few  seconds,  that  he  might  be  ex- 
posing himself  to  it  on  the  other. 

In  examining  this  case  it  is  worthy  of  observation 
that  here  were  three  men  each  acting  for  himself,  and 
none  of  them,  we  must  suppose,  desirous  of  exposing 
himself  to  the  loss  of  life  or  limb,  all  doing  precisely 
the  same  thing  under  the  influence  of  a  sudden  alarm. 
Tlie  fact  that  they  all  acted  alike,  certainly  tends  to 
show  that  they  did  what  it  would  have  been  natural 
for  men  in  general  to  do  under  like  circumstances. 
The  fact  that  one  of  them  did  not  step  back  quite  so 
far  as  the  other  two,  and  thus  escaped  injury,  was 
probably  accidental,  and  we  have  little  doubt  that 
they  were  all  for  the  moment  entirely  unconscious 
that  either  of  them  was  liable  to  injury  from  cars  on 
the  defendants'  road.  It  would,  we  think,  be  unrea- 
sonable and  unjust  to  say  that  this  plaintiff  is  to  be 
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charged  with  such  negligence  as  will  bar  his  recoveiy 
in  this  case,  merely  because  he  did  not  use  all  the 
means  to  guard  against  the  danger  of  an  approaching 
train  which  may  properly  be  required  of  one  who 
places  himself  upon  a  railway  line  under  no  circum- 
stances of  excitement,  and  with  nothing  to  divert  his 
attention  from  the  fact  that  his  position  is  one  of 
peril. 

These  are  the  conclusions  at  which  we  have  arrived 
after  a  full  examination  of  the  case.  The  defendants 
are  chargeable  with  carelessness.  The  plaintiff,  nnder 
the  peculiar  circumstances,  can  hardly  be  said  to  have 
acted  otherwise  than  most  men  of  ordinary  prudence 
would  have  acted  under  similar  circumstances.  The 
case  is  certainly  not  free  from  doubt,  but  it  is  impossi- 
ble to  say  that  the  verdict  is  clearly  unsupported  by 
the  evidence. 

The  difference  between  this  case  and  that  of  Chi- 
cago, &c.  R.  R.  Co.  V.  Sweeney,  cited  by  counsel  for 
appellants,  and  above  referred  to,  is  very  palpable, 
both  as  to  the  question  of  negligence  on  the  part  of 
the  company,  and  that  of  the  absence  of  n^lig^ce  on 
the  part  of  the  plaintiff. 

Judgment  aflSbrmed. 
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THE  INDIANAPOLIS,  BLOOMINGTON,  &  WEST- 
ERN  RAILWAY  COMPANY  «.  CARR. 

85  Indiainay  510. 

Supreme  Oourt  of  Indiana ;  May  Term^  1871. 

Negligence.  Injury  to  person.  Oontribntive  negligence.  In  an  ac- 
tion against  a  railway  company  for  negligently  causing  the  death 
of  the  plaintiff's  intestate,  it  appeared  from  the  evidence  that  the 
deceased,  with  others,  were  at  work  in  the  employment  of  another 
raUway  company,  and  at  a  point  upon  its  track  where  a  train  of 
cars  owned  and  run  by  defendant  was  backing;  that  the  bell  of  the 
locomotive  was  ringing ;  that  there  were  four  or  five  cars  in  the 
train  and  no  method  of  communicating  with  the  engine  from  the 
rear  of  the  train ;  nor  was  there  any  brake  in  working  order  on  the 
car  furthest  from  the  locomotive,  although  a  brakeman  was  on  the 
rear  end  of  the  car,  the  locomotive  being  at  the  other  end  of  the 
train ;  nor  was  any  person  in  advance  of  the  train  to  warn  others  of 
itfl  approach.  The  locomotive  was  in  charge  of  the  fireman,  the 
engineer  being  absent.  The  other  persons  employed  with  the 
deceased  at  work  on  the  track  stepped  off*,  and  some  one  called  to 
him  'Mook  out,"  when  he,  instead  of  stepping  back,  stepped  for- 
ward, and  was  struck  and  killed.  The  fireman  and  one  brakeman 
were  the  only  persons  in  charge  of  the  train.  Ildd^  that  these 
facts  were  sufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff. 
The  deceased  should  not,  under  such  circumstances,  be  charged  with 
negligence  contributing  to  the  injury  if  he  might  have  seen  the 
approach  of  the  train  by  the  exercise  of  reasonable  care, — as  by 
looking  up, — and  failed  to  do  so ;  nor  because  he  did  not,  when 
startled  by  *its  near  approach,  act  as  one  not  exposed  to  danger 
might  think  he  ought  to  have  done. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
court  of  common  pleas  of  Marion  county. 

This  was  an  action  by  Carr,  as  administrator  of 


\ 
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Patrick  Gill,  deceased,  to  recover  damages  from  the 
Indianopolis,  Bloomington,  &  Western  Railway  Com- 
pany for  negligently  causing  the  death  of  the  plain- 
tiff s  intestate.  The  facts  are  stated  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff.  The  de- 
fendant moved  for  a  new  trial,  but  the  .motion  was 
overruled,  and  the  defendant  excepted.  Judgment 
was  entered  for  the  plaintiff  upon  the  verdict.  Prom 
the  judgment  the  defendant  appealed. 

/.  E.  McDonald^  J.  M.  Butler^  and  E.  McDonaUy 
for  the  appellant. 

/.  Hanna^  and  F.  Kn^er^  for  the  appellee. 

Downey,  Ch.  J. — This  action  was  brought  by  the 
appellee  against  the  appellant,  and  it  was  alleged  in 
the  complaint  that  the  Indianapolis,  Crawfordsville, 
&  Danville  Railroad  Company  was,  on  September  20, 
1869,  using,  operating,  and  running  a  certain  locomo- 
tive, together  with  a  train  of  cars  thereto  attached,  on 
the  Union  track,  in  the  city  of  Indianapolis,  Indiana, 
at  a  point  on  or  near  Delaware  street,  in  said  city ; 
and  that  since  said  September  20,  1869,  said  Indian- 
apolis, Crawfordsville,  &  Danville  Railroad  Company 
had  consolidated  and  entered  into  articles  of  consolida- 
tion with  the  Danville,  Urbana,  Bloomington,  and 
Pekin  Railroad  Company,  whereby  said  two  corpora 
tions  had  become  one  corporation,  known  by  tlit* 
name,  style,  and  description  of  the  defendant  herein, 
and  by  means  thereof,  said  defendant  had  succeeded 
to  all  the  rights  and  franchises  of  both  of  said  corpo- 
rations, and  also  become  responsible  for  all  the  liabil- 
ities before  then  existing  or  accrued  against  either 
and  both  of  said  corporations.  And  that  on  the  said 
September  20,  1869,  Patrick  Gill,  then  in  life,  was  in 
the  service,  and  was  performing  work  and  labor  as  an 
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employe  of  the  Union  Railway  Company,  and  was  on 
said  day  engaged  at  his  daily  labor  on  said  Union 
track,  at  a  point  on  and  near  Delaware  street,  in  the 
city  of  Indianapolis ;  and  that  while  so  at  work,  and 
without  any  fault  or  negligence  on  his  part,  the  agents 
and  servants  of  the  said  Indianapolis,  Crawfordsville, 
and  Danville  Railroad  Company,  while  engaged  in 
running  and  operating  a  locomotive  and  train  of  cars 
owned  by  and  belonging  to  said  Indianapolis,  Craw- 
fordsville, and  Danville  Railroad  Company,  on,  upon, 
and  along  said  Union  track,  so  carelessly  and  negli- 
gently run  and  operated  said  locomotive  and  train,  on, 
over,  and  along  said  track,  that  they  did  carelessly 
and  negligently  run  said  locomotive  and  cars  against, 
on,  and  upon  him,  the  said  Patrick  Gill ;  by  means 
whereof  he,  the  said  Patrick  Gill,  was  then  and  there 
instantly  killed.  And  plaintiff  says  that  said  Patrick 
Gill  left  surviving  him  his  widow,  Bridget  Gill,  and  no 
children ;  that  the  said  Bridget  was  wholly  dependent 
upon  him  the  said  Patrick,  for  means  of  support ;  and 
that  by  means  of  the  provisions  of  the  statute  in  such 
case  made  and  provided,  a  right  of  action  had  accrued 
in  favor  of  the  plaintiff  for  the  sole  use  and  benefit  of 
her,  said  Bridget  Gill,  as  the  surviving  widow  of  said 
Patrick  Gill,  to  have  and  recover  the  sum  of  five 
thousand  dollars ;  and  that  said  defendant,  by  reason 
of  the  consolidation  aforesaid,  was  liable  and  respon- 
sible for  the  same  ;  and  that  he,  said  plaintiff,  for  the 
use  aforesaid,  had  a  right  of  action  against  said  de- 
fendant, by  reason  of  the  premises,  for  said  sum  of 
five  thousand  dollars ;  and  he,  for  the  use  aforesaid, 
demanded  judgment  for  said  amount. 

A  demurrer  to  this  complaint  was  filed  and  over- 
ruled, of  which  action  there  is  no  complaint.  Issue 
in  fact  was  then  formed  by  a  traverse  of  the  complaint. 
The  case  was  tried  by  a  jury,  and  a  verdict  rendered 
for  the  plaintiff  for  nine  hundred  and  fifty  dollars. 

rv.  -82 
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A  motion  for  a  new  trial  was  made  by  the  defend- 
ant, for  the  reasons,  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  was  contrary  to  law,  and  be- 
cause the  court  refused  to  give  instruction  No.  5, 
asked  by  the  defendant.  This  motion  was  overruled, 
the  defendant  excepted,  judgment  was  rendered,  and 
thirty  days  were  given  in  which  to  file  the  bill  of  ex- 
ceptions. The  bill  of  exceptions  was  filed  within  the 
time  limited,  and  professes  to  set  out  all  the  evidence 
given  in  the  case. 

The  only  error  assigned  is  the  refusal  of  the  court 
to  grant  the  new  trial. 

It  appears  from  the  evidence  that  GHll  and  others 
were  at  work  repairing  the  Union  track,  but  the  re- 
pairs were  such  as  did  not  prevent  trains  from  passing 
over  the  road  at  that  point.  The  train  in  question 
was  backing.  Those  who  were  working  with  Gill  got 
out  of  the  way.  He  was  standing  on  or  near  the  south 
rail  at  work.  The  bell  of  the  locomotive  was  ringing. 
There  were  four  or  five  cars  in  the  train.  Some  one 
called  out,  "Look  out,"  when  Gill,  instead  of  stepping 
back,  for  some  cause  stepped  forward  on  the  track, 
and  was  struck  by  the  cars,  knocked  down,  and  some 
of  the  cars  passed  over  him,  killing  him  almost 
immediately.  A  brakeman  was  on  the  rear  end  of  the 
car  furthest  from  the  locomotive,  but  the  brake  on  that 
car  was  out  of  order.  The  engine  was  at  the  other  end 
of  the  train,  and  there  does  not  appear  to  have  been 
any  means  of  communicating  with  the  engineer,  so  as 
to  stop  the  train  or  prevent  accidents.  No  one  went 
in  front  of  the  backing  train  to  warn  persons  of  danger 
or  to  clear  the  way.  The  engineer  had  left  his  engliu*. 
and  gone  to  get  a  drink,  leaving  the  engine  in  the 
hands  of  the  fireman,  who  had  charge  of  it  at  the  time 
of  the  accident.  He  was  not  an  engineer.  The  fire- 
man and  one  brakeman  were  all  the  men  on  the  train 
at  the  time  of  the  accident. 
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We  would  not  be  warranted,  in  this  state  of  facts, 
to  say  that  the  evidence  was  not  sufficient  to  justify 
the  verdict  of  the  jury. 

The  instruction  asked  and  refused  was  as  follows  : 
' '  6.  If,  at  the  time  the  deceased  was  killed,  it  was  his 
duty  to  be  engaged  upon  the  track  at  that  place,  and 
he  might  have  seen  the  approach  of  the  train  by  exer- 
cise of  reasonable  care,  as  by  looking  up,  then  the 
failing  to  do  so,  if  he  did  so  fail,  was  negligence  on  his 
part,  and  if  such  negligence  contributed  to  the  injury, 
then  the  jury  should  find  for  the  defendant." 

We  think  this  instruction  was  correctly  refused. 
It  asserts  that  if  the  deceased  might  have  seen  the 
train  by  looking  up,  it  was  his  duty  to  do  so  ;  and  if 
he  failed  to  look  up,  he  was  guilty  of  negligence,  and 
the  action  could  not  be  sustained.  The  evidence 
shows  that  the  deceased  did  look  up,  but  we  think  it 
most  probable  that  when  he  did  so,  the  train  was  so 
close  upon  him  that  in  the  confusion  of  the  moment  he 
stepped  in  the  wrong  direction,  and  thereby  lost  his 
life.  He  is  not  to  be  charged  with  negligence  because 
he  did  not,  when  suddenly  startled  by  the  cry  of  dan- 
ger, or  by  the  near  apprpach  of  the  train,  do  exactly 
what  one  not  exposed  to  such  peril  might  think  he 
might  or  ought  to  have  done.  When  a  train  is  mov- 
ing forward  in  the  ordinary  way,  with  the  locomotive 
in  front,  a  skillful  and  careful  engineer,  with  a  compe- 
tent number  of  brakemen  and  other  assistants,  the  train 
moving  at  the  rate  of  only  three  or  four  miles  an  hour, 
as  was  the  case  here,  there  can  not  be  much  danger  to 
life,  even  in  passing  through  or  across  the  streets  of  a 
populous  city.  But  when  the  train  is  backing,  at  a 
point  where  people  are  passing  and  engaged  in  work 
on  the  track  of  the  road,  the  engine,  as  in  this  case, 
being  at  the  rear  end  of  the  train  as  then  moving,  com- 
mon prudence  and  ordinary  care  would  seem  to  require 
more  diligence  to  avoid  damage  to  persons  and  prop- 
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erty  than  was  used  in  this  case.  The  engineer  was  off 
his  train.  There  was  only  one  brakeman.  The  brake 
or  brakes  were  out  of  order.  There  was  no  means  of 
communicating  with  the  engineer.  No  one  passed 
ahead  of  the  train  to  clear  the  track  or  give  notice  of 
danger.    We  think  the  charge  was  rightly  refused. 

The  judgment  is  affirmed,  with  costs,  and  five  per 
cent,  damages. 


THE   WASHINGTON    &   GEORGETOWN  RAHi- 
WAY  COMPANY  t>.  GLADMON. 

15  WaXlace,  401. 

Supreme  Court  of  the  United  States  ;  December  Terrn^ 

1873. 

Damages  for  injury  to  chUd  crossing  track.  Oontribative  negligence. 
In  an  action  to  recover  damages  for  injuries  received  by  a  child  of 
tender  years  from  the  Car  of  a  street  railway  company,  while  cross- 
ing the  track,  the  rule  of  law  as  to  the  defense  of  contributive 
negligence  is  quite  different  from  the  rule  in  cases  of  injuries  to 
adults.  By  the  adult  there  must  be  given  that  care  and  attention 
for  his  own  protection  that  is  ordinarily  exercised  by  persons  of 
intelligence  and  discretion.  Of  an  infant  of  tender  yean  less  dis- 
cretion is  re(iuired,  and  the  degree  depends  upon  his  age  and 
knowledge.  The  caution  required  is  according  to  the  mataritj 
and  capacity  of  the  child ;  and  is  to  be  determined  in  each  case  by 
the  circumstances  of  that  case. 

Trial.  Instructions  to  jury.  A  request  by  counsel  for  an  instraction 
to  the  jury  which  assumes  as  existing  facts  not  proved  should  not 
be  granted. 
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Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  the  District  of  Columbia. 

This  was  an  action  against  the  Washington  & 
Georgetown  Railway  Company  by  Gladmon,  to  re- 
cover damages  for  injuries  to  his  child  by  the  car  and 
horses  of  the  company.  Gladmon  sued  as  next  friend 
of  the  child,  who  was  seven  years  of  age  at  the  time 
the  injury  was  received. 

Upon  the  trial,  the  evidence  tended  strongly  to 
show  that  the  injury  resulted  from  negligence  of  the 
defendant's  driver.  Certain  instructions  to  the  jury 
asked  for  by  the  defendant  and  refused  by  the  court, 
are  stated  or  referred  to  in  the  opinion.  The  defendant 
excepted  to  this  refusal,  as  also  to  certain  portions  of 
the  charge  actually  given  by  the  court.  The  jury 
found  a  verdict  for  the  plaintiff,  and  judgment  against 
the  defendant  was  entered  thereupon.  To  review  the 
judgment  the  defendant  prosecuted  this  writ  of  error. 

J.  P.  Bradley y  and  J.  P.  Bradley^  Jr.^  for  the 
plaintiff  in  error. 

R.  T,  Merriclcy  and  W.  F.  MaUingly^  for  the  de- 
fendant in  error. 

Hunt,  J. — Sufficient  proof  was  given  to  establish 
the  negligence  of  the  driver  of  the  car,  and  no  point  is 
raised  on  that  branch  of  the  case. 

The  alleged  errors  arise  from  refusals  to  give  cer- 
tain instructions  upon  the  effect  of  the  conduct  of  the 
child,  and  of  the  charge  as  aatually  made  on  that  sub- 
ject. The  first  prayer  for  instructions  is  stated  in  the 
record  in  the  words  following : 

' '  If  the  jury  find  from  the  evidence  that  the  plain- 
tiff '  s  injuries  resulted  from  his  attempting  to  cross  a 
street  in  front  of  an  approaching  car,  driven  by  an 
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agent  of  defendants,  the  burden  of  proof  is  on  the 
plaintiff  to  show  affirmatively,  not  only  the  want  of 
ordinary  care  and  caution  on  the  part  of  the  driver, 
but  the  exercise  of  due  care  and  caution  on  his  own 
part ;  and  if  the  jury  find  from  the  evidence  that  the 
negligence  or  want  of  due  care  or  caution  of  the 
plaintiff  caused  the  accident,  or  even  contributed  to  it, 
or  that  it  could  have  been  avoided  by  the  exercise  of 
due  care  on  his  own  part,  then  the  plaintiff  is  not  enti- 
tled to  recover,  whether  the  driver  of  the  car  was 
guilty  of  negligence  or  not,  but  the  jury  must  find  for 
defendant." 

As  applied  to  adult  parties,  the  first  branch  of  this 
proposition  is  not  correct.  While  it  is  true  that  the 
absence  of  reasonable  care  and  caution,  on  the  part  of 
one  seeking  to  recover  for  an  injury  so  received,  will 
prevent  a  recovery,  it  is  not  correct  to  say  that  it  is  in- 
cumbent upon  him  to  prove  such  care  and  caution. 
The  want  of  such  care,  or  contributory  negligence,  as 
it  is  termed,  is  a  defense  to  be  proved  by  the  other 
side. 

The  plaintiff  may  establish  the  negligence  of  the 
defendant,  his  own  injury  in  consequence  thereof,  and 
his  case  is  made  out.  If  there  are  circumstances  which 
convict  him  of  concurring  negligence,  the  defendant 
must  prove  them,  and  thus  defeat  the  action.  Irre- 
spective of  statute  law  on  the  subject,  the  burden  of 
proof  on  that  point  does  not  rest  upon  the  plaintiff. 
Oldfield  z?.  New  York,  &c.  R.  R.  Co.,  3  E.  D.  SmiUt, 
{N,  Y.)  103 ;  affirmed  14  N.  T.  310;  Johnson  t>.  Hud 
son  River  R.  R.  Co.,  20  Id.  65 ;  Button  v.  Same,  19>Id. 
248 ;  Wilds  v.  Same,  24  Id.  430.  In  the  case  of  Old- 
field  V.  New  York,  &c.  R.  R.  Co.,  Dexio,  J.,  says: 

''  I  am  of  opinion  that  it  is  not  a  rule  of  law  of  uni- 
versal application  that  the  plaintiff  must  prove  affirma- 
tively that  his  own  conduct,  on  the  occasion  of  the  in- 
jury, was  cautious  and  prudent.    The  ontbs  probandU 
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in  this  as  in  most  other  cases,  depends  upon  the  posi- 
tion of  the  affair  as  it  stands  upon  the  undisputed 
facts.  Thus,  if  a  carriage  be  driven  furiously  through 
a  crowded  thoroughfare,  and  a  person  is  run  over,  he 
would  not  be  obliged  to  prove  that  he  was  cautious 
and  attentive,  and  he  might  recover,  though  there  were 
no  witnesses  of  his  actual  conduct.  The  natural  in- 
stinct of  self-preservation  would  stand  in  the  place  of 
positive  evidence,  and  the  dangerous  tendency  of  the 
defendant' s  conduct  would  create  so  strong  a  probabil- 
ity that  the  injury  happened  through  his  fault  that  no 
other  evidence  would  be  required.  .  .  .  The  culpa- 
bility of  the  defendant  must  be  afcmatively  proved 
before  the  case  can  go  to  the  jury,  but  the  absence  of 
any  fault  on  the  part  of  the  plaintiff  may  be  inferred 
from  circumstances ;  and  the  disposition  of  men  to 
take  care  of  themselves  and  keep  out  of  difficulty  may 
properly  be  taken  into  consideration." 

.  The  later  cases  in  the  New  York  court  of  appeals  I 
think  will  show  that  the  trials  have  almost  uniformly 
proceeded  upon  the  theory  that  the  plaintiff  is  not 
bound  to  prove  affirmatively  that  he  was  himself  free 
from  negligence,  and  this  theory  has  been  accepted  as 
the  true  one.  Generally,  as  here,  the  proof  which 
shows  the  defendant' s  negligence,  shows  also  the  neg- 
ligence or  the  caution  of  the  plaintiff.  The  question 
of  the  burden  of  proof  is,  therefore^  not  usually  pre- 
sented with  prominence.  In  some  of  the  states  it  has 
bt»en  held  that  the  plaintiff  was  bound  to  make  affirm- 
ative proof  of  his  freedom  from  negligence.  In  many 
cases  it  is  so  held  by  virtue  of  local  statutes.  Sher- 
7aan  &  Redfield  on  Negligence^  §§  43  and  44,  and  note 
where  the  cases  are  collected. 

There  is,  however,  another  and  very  satisfactory 
reason  for  the  refusal  to  comply  with  the  prayer.  The 
rule  of  law  in  regard  to  the  negligence  of  an  adult, 
and  the  rule  in  regard  to  that  of  an  infant  of  tender 


504  AMERICAN    RAILWAY    REPORTS, 

Washington,  &c.  R«  Ck>.  «.  Qladmon. 

years  is  quite  different.  By  the  adult  there  must  be 
given  that  care  and  attention  for  his  own  protection 
that  is  ordinarily  exercised  by  persons  of  intelligence 
and  discretion.  If  he  fails  to  give  it,  his  injury  is  the 
result  of  his  own  folly,  and  can  not  be  visited  upon 
another.  Of  an  infant  of  tender  years  less  discretion 
is  required,  and  the  degree  depends  upon  his  age  and 
knowledge.  Of  a  child  of  three  years  of  age  less  cau- 
tion would  be  required  than  of  one  of  seven,  and  of  a 
child  of  seven  less  than  of  one  of  twelve  or  fifteen. 
The  caution  required  is  according  to  the  maturity  and 
capacity  of  the  child,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case.  Sherman 
&  Redfield  on  Negligence^  %  49  ;  Mangam  ^.  Brooklyn 
City  Railroad,  38  N,  F.  465  ;  O'Mara  ^?.  Hudson  Eiver 
*R.  R.  Co.,  Id.  445;  Smith  v.  O'Connor,  48  Pa,  St. 
218 ;  Pennsylvania  R.  R.  v.  McTighe,  16  Id.  316. 

The  rule  laid  down  in  the  request  under  considera- 
tion entirely  ignores  this  difference.  Assuming  that 
it  would  have  been  a  sound  rule  if  the  plaintiff  had 
been  an  adult,  it  is  evident  that  the  jury  would  not 
have  been  justified  in  applying  it  in  this  case.  That 
' '  due  care  and  caution ' '  required  of  plaintiffs  gene- 
rally, was  not  required'  of  the  plaintiff  here.  If  it  had 
been  given  as  requested,  the  instruction  would  have 
been  quite  certain  to  mislead  the  jury  to  the  prejudice 
of  the  plaintiff.    Jt  was  properly  refused. 

The  instruction  asked  for  in  the  second  prayer,  and 
which  the  judge  refused  to  give,  was  as  follows : 

"2,  If  the  jury  find  that  the  plaintiff  negligently 
or  rashly  attempted  to  cross  the  street  in  front  of  the 
car,  but  his  injuries  resulted  from  his  having  accident- 
ally slipped  and  fallen  on  or  near  the  track  when  en- 
deavoring to  turn  back  when  it  was  too  late  to  stop 
the  car,  it  is  to  be  regarded  as  an  inevitable  accident, 
for  the  consequences  of  which  the  defendant  is  not 
responsible.'* 
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The  suggestions  already  made  are  applicable  to  this 
request.  The  circumstance  that  the  plaintiff  was  an 
infant  of  tender  years,  and  that  a  different  rule  was 
required  in  that  case  from  the  rule  in  the  case  of  an 
adult,  was  excluded  from  the  proposition.  A  charge 
in  accordance  with  the  prayer  could  not,  therefore, 
liave  been  properly  made.  The  prayer  also  assumed 
aa  existing,  facts  of  which  no  proof  is  found  in 
the  record.  I  do  not  find  any  evidence  of  the  fact 
here  assumed,  that  when  the  plaintiff  slipped  or  fell, 
it  was- too  late  to  stop  the  car.  The  evidence  on  that 
subject  comes  from  the  witness  who  testified  in  sub- 
stance that  if  the  driver  had  been  attending  to  his  duty 
lie  could  have  checked  his  horses  in  time.  This  wit- 
ness gave  the  only  evidence  on  the  point.  It  is  not 
allowable  to  assume  as  .existing,  facts  not  proved,  and 
to  ask  a  direction  to  the  jury  upon  such  assumption. 
This  practice  would  tend  to  embarrass  and  mislead  the 
jury. 

The  third  and  fourth  prayers  are  of  the  same  gen- 
eral character  and  do  not  require  more  particular  con- 
sideration. 

Exception  is  also  taken  to  certain  portions  of  the 
charge.  The  general  scope  and  tendency  of  the  charge 
is  correct.  The  rule  in  regard  to  the  liability  of  the 
defendant  under  the  circumstances  submitted  to  the 
jury  is  correctly  given.  The  language  is  less  simple, 
perliaps,  than  might  have  been  desired,  and  detached 
sentences  might  be  open  to  criticism,  but  upon  the 
whole  it  is  right,  and  the  jury  could  not  have  failed  to 
understand  it  correctly. 

Some  discussion  was  had  upon  the  argument  on 
the  point  of  the  degree  of  care  and  attention  to  be  re- 
quired* of  those  having  the  charge  and  custody  of  an 
infant  of  tender  years.  This  presents  an  interesting 
question,  which,  when  it  is  properly  before  us,  will 
receive  the  careful  attention  of  the  court.    In  the 
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present  case  it  does  not  appear  to  have  been  presented 
to  the  court  below,  and  there  is  nothing  in  the  evi- 
dence to  justify  this  court  in  now  considering  it. 
Upon  the  case,  as  it  comes  before  us,  the  judgment 
must  be  affirmed.  . 

\rudgment  affirmed. 


MAGINl!fIS  V.   THE  NEW   YORK  CENTRAL  & 
HUDSON  RIVER  RAILROAD  COMPANY. 

52  New  York,  215. 

Court  of  Appeals  of  New    YorTc;  February  Term, 

1873. 

Negligence.  Injury  to  person.  Oontribntive  negligenoe. '  Rmming  a 
railway  train  backward  through  a  public  street  in  a  city,  m  the 
night-time,  without  any  light  or  warning  at  the  rear  of  the  train  is 
negligence  which  will  render  the  railway  company  liable  for  any  injury 
resulting  therefrom  to  a  person  crossing  the  track.  And  where  the 
train  has  stopped  or  so  nearly  stopped  as  to  appear,  to  one  iu  the 
rear,  to  be  standing  still,  starting  the  train  backward  from  sach 
actual  or  apparent  rest  without  proper  signal  or  warning,  is  also 
negligence  on  the  part  of  the  railway  company.  An  attempt  by 
a  traveler  under  such  circumstances,  to  cross  the  track  in  the  rear 
of  the  train,  is  not,  as  matter  of  law,  negligence  contributing  to 
the  injury. 

In  an  action  against  a  railway  company  to  recover  damages  for  caus 
ing  the  death  of  a  person,  whose  death  had  resulted  from  injuries 
received  by  being  run  over  by  the  defendant's  cars,  the  court 
charged  the  jury  that  if  the  deceased  saw  the  train  approaching,  or 
failed  to  look  in  order  to  see  if  it  was  coming,  she  was  herseli 
guilty  of  negligence,  and  the  plaintiflF  could  not  recover.    Thr 
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defendant  requested  the  court  to  charge  that  if  the  deceased  could, 
before  placing  herself  on  the  track,  have  seen  the  approaching 
train,  then  her  being  on  the  track  was,  under  the  circumstances, 
conclusive  evidence  of  contributory  negligence  on  her  part.  The 
court  declined  to  charge  that  this  was '* conclusive,"  but  charged 
that  it  was  high  evidence.  Hdd^  that  this  charge  was  as  favorable 
to  the  defendant  as  could  be  justified.  The  fact  that  the  deceased 
could  have  seen  **the  approaching  train  "  did  not  necessarily  imply 
^hat  she  could  have  seen  that  it  was  approaching,  and  was  not  con- 
clusive of  negligence  on  her  part. 
A  charge  in  such  a  case,  that  if  the  defendant's  employes  gave  the 
train  a  sudden  and  undue  impetus,  this  was  evidence  of  negligence, 
— HddL^  correct ;  the  fair  import  of  the  instruction  being,  that  if 
the  impetus  given  was  improper,  under  the  circumstances  of  want 
of  light,  signal,  or  warning,  this  was  evidence  of  negligence. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  an  action  by  Michael  Madden,  as  admin- 
istrator of  Ann  Madden,  to  recover  damages  from  the 
New  York  Central  &  Hudson  River  Railroad  Com- 
pany for  causing  the  death  of  the  plaintiffs  intestate 
by  running  the  defendant's  cars  over  her.  Michael 
Madden,  the  original  plaintiflP,  having  deceased,  John 
Maginnis  was  appointed  administrator  and  substituted 
as  plaintiff. 

Upon  the  trial  it  appeared  from  the  evidence  that 
the  deceased  was  killed  while  traveling  on  foot  upon 
a  public  street  in  the  city  of  Albany,  by  the  defend- 
ant's  train,  which  was  backing  down  its  track  across 
the  street.  Before  the  deceased  attempted  to  cross 
the  railroad  track,  the  train  had  so  nearly  stopped 
that  no  motion  was  perceptible  ;  but  just  as  she  was 
crossing,  the  cars  were  started  backward  suddenly  and 
struck  and  killed  her.  The  night  was  not  dark. 
There  was  no  light  at  the  rear  end  of  the  train,  and  no 
notice  or  warning  of  any  kind  was  given  that  the 
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train,  which  was  standing  still  or  nearly  so,  was  about 
to  move. 

The  defendant  moved  for  a  nonsuit,  upon  the 
ground  that  there  was  no  evidence  of  negligence  upon 
the  part  of  the  defendant,  and  that  the  negUgence  of 
the  deceased  contributed  to  the  injury.  The  motion 
was  denied,  and  the  defendant  excepted. 

The  defendant  requested  the  court  to  charge : 

First.  That  if  the  jury  believed  that  the  deceased, 
before  she  reached  the  track,  saw  the  train  approach- 
ing, and  notwithstanding  this  went  upon  the  track, 
where  she  was  hit  by  the  car,  she  was  chargeable  with 
negligence  and  could  not  recover. 

The  court  so  charged. 

Second.  That  if  deceased  went  on  the  track  without 
looking  to  see  if  the  train  was  coming,  that  fact  con- 
stituted negligence  on  her  part,  and  she  could  not 
recover. 

The  court  so  charged. 

Third.  That  if  the  jury  believed  that  deceased 
could,  before  she  placed  herself  on  the  track,  have 
seen  the  approaching  train  by  looking,  then  her  being 
on  the  track  where  the  train  hit  her  was,  under  the 
circumstances  of  this  case,  conclusive  evidence  of  con- 
tributory negligence  on  her  part,  and  platntifE  could 
not  recover,  whether,  in  fact,  deceased  did  look  or  not. 

The  court  said :  I  so  charge.  I  charge,  not  that  it 
is  negligence,  but  that  it  is  evidence  of  negligence.  I 
decline  to  charge  that  it  is  "conclusive"  evidence;  I 
will  say  it  is  high  evidence.  The  defendant  excepted 
to  the  refusal  to  charge  that  it  was  "conclusive"  evi- 
dence. 

Fourth.  That,  under  the  evidence  in  this  case,  it 
was  immaterial  whether  or  not  there  was  a  lighten 
the  rear  car  or  whether  the  bell  was  rung  or  not. 

The  court  refused  so  to  charge.  The  defendant 
excepted. 
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Fifth.  That  the  increase  of  speed  was  not  negli- 
gence or  any  evidence  of  negligence. 

The  court  said :  I  charge  that  if  they  believe  the 
train  was  moving  down  at  its  accustomed  speed,  as  it 
was  wont  to  do,  and  was  nearly  stopped,  then  if  they 
gave  it  a  sudden  impetus  and  an  undue  one,  and  the 
accident  was  occasioned  by  that  means,  I  hold  that  is 
evidence  of  negligence ;  not  that  it  is  negligence,  but 
evidence  of  negligence.  The  defendant  excepted  to 
the  refusal  to  charge  as  requested,  and  to  the  charge 
as  made. 

Sixth.  That  there  was  no  evidence  in  the  case  of 
any  sudden  or  undue  increase  of  speed  in  the  train, 
before  the  deceased  was  hit  by  the  rear  car. 

The  court  said  :  That  is  a  question  of  fact.  I  do 
not  think  there  is  evidence  to  show  at  what  rate  the 
increase  of  speed  was  ;  but  that  is  for  the  jury.  And 
it  is  for  the  jury  to  determine  whether  the  accident 
was  before  or  after  the  increase  of  speed  and  letting 
on  of  steam.  The  defendant  excepted  to  the  refusal 
t-o  charge  as  requested,  and  to  the  charge  a^  made. 

Seoenth.  That  if  the  jury  should  believe  that  the 
tjain  continued  its  motion  from  the  time  it  commenced 
backing  until  the  deceased  was  hit  by  the  car,  and 
that  she  could  have  seen  the  train,  had  she  looked  be- 
fore she  was  hit,  the  plaintiff  could  not  recover  in  the 
action,  whether  she  did  in  fact  look  or  not. 

The  court  said:  So  charged,  unless  there  was  a 
sudden  and  undue  increase  of  speed.  The  defendant 
excepted  to  the  refusal  and  modification. 

Eighth.  That  if  the  train  was  moving  all  the  time 
until  deceased  was  hit,  it  was  negligence  in  her  to  go 
upon  the  track  when  she  did  go,  and  plaintiff  can  not 
recover. 

The  court  said :  I  charge  that  with  the  same  modi- 
fication. The  defendant  excepted  to  the  modifica- 
tion. 
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Ninth,  That  there  was  no  obligation  on  the  part  of 
the  defendant  to  ran  the  train  at  a  -uniform  rate  of 
speed,  and  that  if  the  deceased  went  upon  the  track 
while  the  train  was  moving,  supposing  that  its  rate  of 
speed  would  not  be  increased,  and  that  she  could 
therefore  cross  in  safety,  that  was  negligence  on  her 
part,  and  the  plaintiff  could  not  recover. 

The  court  so  charged. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  appealed  to  the  general  term,  which 
set  aside  the  verdict  and  ordered  a  new  trial.  From 
the  order  of  the  general  term  the  plaintiff  appealed  to 
the  court  of  appeals. 

Amasa  J.  Parker ^  for  the  appellant. 

Samuel  Handy  for  the  respondent. 

The  Coubt. — ^When  this  case  was  before  this  court 
the  first  time,  the  judgment  was  reversed  and  a  new  trial 
granted  for  an  error  of  the  judge,  in  refusing  to  charge 
as  requested  upon  a  point  not  now  material  to  be.BO- 
ticed ;  but  we  thought 'that  the  evidence  was  suflicient 
to  go  to  the  jury  under  the  circumstances,  and  that 
the  refusal  to  nonsuit  was  not  error.  The  theory  of 
liability  was  that  if  the  train  had  stopped,  or  so  nearly 
stopped  as  to  appear  to  be  standing  still,  it  was  not 
negligence  for  the  deceased  to  cross  the  street;  and 
that  starting  the  cars  in  a  backward  motion  from  an 
actual  or  apparent  rest,  without  proper  signal  or  warn- 
ing, was  suflBicient  for  the  jury  to  predicate  negligence 
of  defendants  as.  the  cause  of  the  injury.  The  last 
trial  did  not  develop  such  a  change  of  facts  as  to  re- 
quire a  different  decision.  There  was  no  fact  estab- 
lished from  which,  as  matter  of  law,  we  can  impute 
negligence  to  the  intestate,  or  which  absolutely  relieves 
the  defendant  from  the  imputation  of  negligence. 
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The  most  that  can  be  said  is  that  the  case  of  the 
plaintiff,  which  was  not  strong  before,  is  a  shade 
weaker  now.  The  train  did  not  probably  come  to  a 
dead  stop  ;  but  it  might  be  inferred  that  it  was  at  the 
point  of  stopping,  and  that  the  intestate,  in  looking  at 
it,  was  justified  in  supposing  it  to  be  standing  still, 
and,  consequently,  justified  in  crossing  the  street ; 
and  that,  although  there  was  no  great  suddenness  to 
the  motion,  it  was  accelerated  in  order  to  pass  Quack- 
enbush-street ;  and  that  the  absence  of  a  visible  light, 
or  other  means  of  warning,  at  the  rear  end  of  the  train 
while  being  backed  through  a  public  street  of  the  city, 
constituted  a  sufficient  fault  on  the  part  of  the  com- 
pany to  render  them  liable  for  the  injury.  We  think 
the  previous  decision  of  the  court  requires  us  to  hold 
that  the  refusal  to  nonsuit  was  not  error. 

We  must,  therefore,  consider  whether  any  error 
was  committed  by  the  judge  in  the  refusals  to  charge 
as  requested.  The  propositions  contained  in  the  first 
and  second  requests  were  charged  as  requested.  They 
embrace  the  proper  instructions  as  to  the  negligence  of 
the  deceased,  and  are,  in  substance,  that  if  the  de- 
ceased saw  the  train  approaching,  or  failed  to  look  in 
order  to  see  if  the  train  was  coming,  she  was  guilty  of 
negligence  and  the  plaintiff  could  not  recover.  The 
third  request  was  that  if  the  jury  believed  that  deceased 
could,  before  going  on  the  track,  have  seen  the  ap- 
proaching train  by  looking,  then  her  being  on  the 
track  where  the  train  hit  her,  under  the  circumstances 
of  the  case,  was  conclusive  evidence  of  contributory 
negligence,  and  the  plaintiff  could  not  recover.  The 
judge  said  at  first  ''I  so  charge;"  and  then  added, 
' '  I  charge,  not  that  it  is  negligence,  but  evidence*  of 
negligence.  I  decline  to  charge  that  'it  is  conclusive 
evidence.  I  will  say  it  is  high  evidence."  The  propo- 
sitions to  the  court  were  evidently  prepared  with  crit- 
ical care.    The  word  "conclusive"  evidence,  in  this 
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request,  means  nothing  more  than  that  the  facts  stated 
constituted  negligence  in  law,  and  the  court  was  asked 
to  so  charge. 

The  first  and  second  requests,  which  were  charged, 
were  that  if  deceased  saw  the  train  moving,  or  didn't 
look  to  see  if  it  was  coming,  the  plaintiflf  could  not 
recover  ;  and  it  is  claimed  by  the  counsel  that  this  is 
substantially  the  same  request,  with  the  variation  only, 
that  if  the  deceased  could  have  seen  the  train  moving 
and  went  on  the  track  she  was  guilty  of  negligence. 
If  this  is  the  proper  construction  of  the  request  it  is 
substantially  embraced  in  the  first  two  requests.  If 
she  could  see  tjjie  train  moving,  she  either  did  see  it, 
or  did  not  look  to  see  it.  In  either  case,  the  court 
charged  that  the  plaintiflf  could  not  recover.  But  the 
language  of  the  request  is  that  if  the  deceased  could 
have  seen  the  "approaching  train,"  it  was  negligence 
to  go  on  the  track.  It  may  be  claimed,  from  the  evi- 
dence, that  the  train  was  in  fact  approaching,  though 
imperceptibly ;  and  it  is  clear  that  deceased  could 
have  seen  the  train ;  but  this  does  not  reach  the  precise 
point  requisite  to  establish  her  negligence,  which  was 
that  she  could  see  that  the  train  was  moving.  To  say 
that  she  could  see  the  approaching  train,  is  only  say 
ing  that  she  could  see  the  train  which  was  in  fact 
approaching;  while,  to  say  that  she  could  see  the 
train  approaching,  is  to  afl^rm  the  vital  fact  that  she 
could  see  that  the  train  was  moving. 

This  distinction  was  recognized  in  our  previous  de 
cision.  The  request,  the  refusal  to  charge  which  we 
held  to  be  error,  was  that  if  the  deceased  saw  the  train 
approaching  and  went  on  the  track  she  was  guilty  of 
negligence,  and  if  she  could  see  by  looking  that  it  was 
approaching,  it  would  follow  that  she  did  see  it  mov- 
ing, or  did  not  look,  which  in  either  case  would  be 
negligence.  The  same  distinction  is  made  in  the  dif- 
ferent requests  to  charge.    We  are  to  presume  that 
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the  change  in  phraseology  in  this  request  was  inten- 
tional. To  give  it  the  other  construction  it  would  in- 
volve the  same  principle  which  the  court  had  distinctly' 
charged  in  the  first  two  requests,  and  it  can  not  be 
supposed  that  the  court  intended  to  change  its  ruling. 
Tt  is  evident  that  neither  court  nor  jury  so  understood 
it.  Upon  the  construction  here  indicated  the  charge 
of  the  court  was  quite  as  favorable  to  the  defendant  as 
could  be  justified. 

The  fourth  request  was  refused,  that  it  was  imma- 
terial whether  the  bell  was  rung,  or  whether  there  was 
a  light  at  the  rear  end  of  the  car.  If  this  request  was 
based  upon  the  idea  that  there  was  conclusive  evi- 
dence of  the  negligence  of  deceased,  it  can  not,  as  we 
have  seen,  be  sustained.  As  to  the  ringing  of  the  bell, 
there  was  no  evidence  entitled  to  consideration  in 
conflict  with  that  of  the  fireman  and  engineer  as  to 
the  fact  whether  the  bell  was  rung  or  not.  But  the 
absence  of  a  light  or  other  proper  signal  or  warning  at 
the  rear  end  of  the  car  was  material,  upon  the  ques- 
tion of  the  defendant's  negligence,  and  also  as  expla- 
natory of  the  conduct  of  the  deceased.  The  running 
of  a  train  backward  through  a  public  street  of  a  city 
in  the  tight,  without  light,  signal,  or  warning  at  the 
rear  end  of  the  train,  at  any  rate  of  speed,  is  evidence 
upon  the  question  of  negligence,  and  the  location  and 
sufficiency  of  the  light  on  this  train  was  properly  left 
to  the  jury. 

The  fifth  request  and  charge  relate  to  the  negligence 
of  the  defendant.  The  request  was  that  the  rate  of 
speed  sworn  to  by  a  particular  witness  was  not  evi- 
dence of  negligence.  The  response  of  the  court  was 
that  if  they  gave  the  train  a  sudden  and  undue  impe- 
tus, it  was  evidence  of  negligence.  There  was  no 
claim  on  the  trial  that  the  rate  of  speed  per  se  was 
evidence  of  negligence,  nor  did  the  court  intend  so  to 
charge.     The  fair  import  of  this  instruction  is,  that  if 

IV.— 88 
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the  impetus  or  motion  given  to  this  train  was,  nnder 
the  circumstances  of  warning  or  signal,  undue  or  im- 
proper, it  was  evidence  of  negligence.  It  would  be  a 
strained  construction  to  hold  that  the  judge  intended 
to  charge,  that  if  proper  signal  and  warning  were 
given,  indicating  that  the  train  was  moving  backwards, 
any  speed  proved  on  the  trial  would  constitute  negli- 
gence. 

It  would  have  been  more  satisfactory  if  the  learned 
judge  had  explained  what  was  meant  by  "undue  im- 
petus," but  we  are  required  to  give  the  charge  such  & 
construction  as  will  sustain  the  ruling,  if  we  are  satis- 
fied that  the  jury  could  not  be  misled. 

The  sixth  request  was  that  there  was  no  evidence  of 
any  sudden  or  undue  increase  of  speed  before  the  de- 
ceased was  hit.  The  court  responded  that  this  was  a 
question  of  fact,  and  stated  that  there  was  no  evidence 
of  the  rate  of  increase.  This  was  not  error.  The  pro- 
priety of  the  application  of  the  word  "sudden"  de- 
pended upon  the  construction  of  the  evidence,  and 
'' undue"  upon  all  the  circumstances.  These  were 
questions  of  fact,  as  also  whether  the  movement  took 
place  before  the  deceased  was  hit  or  not. 

The  seventh  request  was  that  if  the  train  continued 
its  motion  all  the  way  from  the  Union  depot  to  where 
deceased  was  hit,  and  she  could  have  seen  the  train^ 
the  plaintiff  could  not  recover.  The  court  so  charged, 
"unless  there  was  a  sudden  and  undue  increase  of 
speed."  This  request  is  subject  to  the  same  criticism 
as  the  third  request.  It  seeks  to  predicate  negligence 
upon  the  ability  of  deceased  to  see  the  train,  and  ig- 
nores the  vital  circumstance  that  she  saw,  or  could 
have  seen,  that  it  was  in  motion. 

The  eighth  request  lacks  the  same  element  of  fact 
to  make  it  conclusive  of  negligence  against  the 
deceased. 

The  ninth  request  assumes  that  the  deceased  saw 
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the  train  moving,  and  asks  the  court  to  charge  that  if 
she  went  upon  the  track  supposing  that  the  rate  of 
speed  would  not  be  increased,  and  that  she  could 
therefore  cross  in  safety,  it  was  negligence,  and  the 
plaintiff  could  not  recover,  and  the  court  properly  so 
charged.  This  charge,  together  with  the  first  and 
second  requests  which  were  also  charged,  threw  light 
upon  other  portions  of  the  charge  which,  standing 
alone,  might  appear  ambiguous.  The  court  clearly 
held  that  if  the  deceased  saw  or  could  have  seen  that 
the  train  was  in  motion,  it  was  negligence  for  her  to 
cross  so  near  the  train  as  to  be  hit,  although  the  mo- 
tion of  the  train  may  have  been  accelerated  suddenly 
or  otherwise,  and  although  the  defendant  may  have 
been  negligent  in  not  having  or  giving  a  proper  light 
or  warning.  We  feel  constrained,  therefore,  to  reverse 
the  order  of  the  general  term,  and  affirm  judgment  for 
plaintiff  on  verdict. 

AU  concurred. 

Order  reversed.    Judgment  for  plaintifE. 


5x6  AMERICAN    RAILWAY    REPORTS. 


Warner  «.  New  York  Central  R.  R.  Co. 


WARNER  ©.  THE  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY. 

62  New  York,  487. 

Court  of  Appeals  of  New  York  ;  April  Term^  1873. 

Negligence.  Ii\|ary  to  person.  Trial.  In  an  action  to  recover  dam- 
ages from  a  railwAJ  company  for  injuries  to  the  person  of  the  plain- 
tiff resulting  from  being  struck  by  the  defendant's  train,  if  there  is 
a  conflict  of  evidence  as  to  whether  any  signals  of  (the  approach  of 
the  train  were  given  by  the  defendant,  the  question  is  properly  on? 
for  the  jury,  and  not  for  the  court. 

TriaL  Verdict.  Upon  the  brining  in  of  a  sealed  verdict  by  a  jury, 
the  entry  made  by  the  clerk  in  his  book  of  minutes  is  not  such  a 
recording  as  renders  the  verdict  unalterable.  Where  a  jury,  au- 
thorized so  to  do,  brought  in  a  sealed  verdict  in  favor  of  the  plain- 
tiff^ which  was  entered  upon  the  clerk's  minutes,  but  upon  poUiog 
them  they  did  not  agree,  the  court  directed  them  to  return  to  their 
r«om.  They  retired,  but  came  in  again  for  instructioDs  as  to 
whether  they  could  increase  the  verdict.  The  court  instructed 
them  that  they  might  render  such  verdict  as  they  thought  proper, 
whereupon  they  brought  in  a  verdict  for  the  plaintifi  for  a  larger 
amount.  Hdd^  that  this  was  not  error  for  which  the  verdict  should 
be  set  aside. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourtli 
judicial  department. 

This  was  an  action  by  Daniel  Warner  to  recover 
damages  from  the  New  York  Central  Railroad  Com- 
pany for  personal  injuries  sustained  by  the  plaintiff, 
by  being  struck  and  thrown  from  his  carriage  by  the 
defendant' s  train.  The  facts  relating  to  the  questions 
decidi'd  are  stated  in  the  opinion.    The  jury  found  a 
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verdict  for  the  plaintiff.  Prom  the  judgment  in  favor 
of  the  plaintiff  entered  upon  their  verdict,  the  defend- 
ant appealed  to  the  general  term,  which  affirmed  the 
judgment.  Prom  the  judgment  of  the  general  term 
the  defendant  appealed  to  the  court  of  appeals. 

A.  P.  Laningj  for  the  appellant. 

J.  H.  Martindale^  for  the  respondent. 

PoLGER,  J. — ^The  defendant's  motion  that  the  court 
direct  the  jury  to  find  a  verdict  for  tha  defendant  was 
properly  denied. 

There  was  a  conflict  in  the  testimony  whether  or 
not  the  whistle  was  blown  at  all,  or  the  bell  rung, 
over  the  distance  from  the  crossing  prescribed  by  the 
statute. 

Both  the  plaintiff  and  his  son  testified  positively  in 
the  negative,  and  their  testimony  had  some  support 
from  that  of  Mrs.  Smalley  to  the  same  effect;  and 
that  there  was  no  bell  rung,  from  that  of  the  witness, 
Hinckey. 

The  engineer  and  fireman  both  testified  positively 
in  the  affirmative  as  to  the  ringing  of  the  bell  over  the 
requisite  distance,  and  to  the  blowing  of  the  whistle, 
and  their  testimony  had  some  support  ifrom  that  of 
Hinckey,  as  to  the  blowing  of  the  whistle. 

But  which  of  these  classes  of  witnesses  was  to  be 
believed  ;  how  much  the  circumstances  of  the  accident 
added  to  or  detracted  from  their  testimony;  how 
much  the  reasons  given  by  each  for  certainty  of  recol- 
lection strengthened  or  weakened  it ;  these  considera- 
tions were  for  the  jury  alone. 

There  was  not  a  case  presented  in  which  it  was  for 
the  court  to  say  that  the  evidence  was  so  clear,  that  as 
a  legal  conclusion  there  was  not  shown  to  be  negli- 
gence on  the  part  of  the  defendant,  or  that  there  was 
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shown  to  be  contributory  negligence  on  the  part  of  the 
plaintiff.  If  the  witnesses  of  the  plaintiff  were  to  be 
believed  in  preference  to  those  of  the  defendant,  then 
there  was  negligence  on  the  part  of  the  defendant, 
without  contributory  neglig;ence  on  the  part  of  the 
plaintiff.  The  determination  of  that  question  was 
peculiarly  for  the  jury.  It  was  fairly  submitted  to 
the  jury  by  the  charge  of  the  court.  It  was  not  error 
BO  to  do.     Labar  v,  Koplin,  4  N,  Y.  647. 

The  case  of  Pordham  t).  Smith,  46  N.  T.  683,  cited 
by  the  defendant,  is  plainly  distinguishable  from 
this. 

The  case  was  delivered  to  the  jury  late  at  night, 
with  permission  to  bring  in  a  sealed  verdict  in  the 
morning  if  before  that  time  one  had  been  agreed  upon. 
The  jury  did  agree  upon  a  verdict,  reduced  it  to  writ- 
ing, sealed  it,  and  separated.  When  it  was  produced 
in  court  on  the  next  day,  it  was  for  the  plaintiff  for 
six  thousand  dollars.  It  was  so  entered  (as  the  appeal 
book  states  it),  "on  the  record  of  the  court."  But 
the  foreman  of  the  jury  explained  that  the  verdict 
should  bear  interest  from  the  date  of  the  former  judg- 
ment. To  this  the  defendant  objected.  The  plaintiff 
then  polled  the  jury ;  and  they  not  agreeing  were 
directed  by  the  court  to  retire  to  their  room ;  to  which 
direction  the  defendant  excepted.  The  jury  after- 
ward came  into  court  for  instructions,  asking  if  they 
could  increase  the  damages  above  six  thousand 
dollars,  if  they  did  not  add  the  interest.  The  court 
directed  them  that  they  had  not  as  yet  agreed  upon 
any  verdict  which  was  conclusive,  and  that  they  might 
decide  upon  any  verdict  in  the  case  to  which  they  all 
agreed  ;  and  directed  them  again  to  retire  to  their 
room.  To  this  the  defendant  excepted.  The  jury 
afterward  brought  in  a  verdict  for  the  plaintiff  for 
seven  thousand  dollars. 

Upon  this  state  of  the  facts,  the  defendant  insists 
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that  there  was  error.  There  is  no  doubt  that,  at  this 
day,  it  is  not  erroneous  to  permit  the  jury  to  separate 
from  time  to  time  during  the  progress  of  the  trial,  and 
b(»fore  the  case  has  been  finally  submitted  to  them ; 
nor  to  permit  them,  when  the  parties  assent  and  cir- 
cumstances require  it,  to  agree  to  a  verdict,  to  reduce 
it  to  writing,  to  sign  it,  to  seal  it,  to  separate,  to  reas- 
semble themselves  together,  and  to  bring  the  sealed 
verdict  into  court  at  the  opening  thereof  next  there- 
after. 

Nor  is  there  any  doubt  of  the  right  of  either  party 
to  poll  the  jury,  on  the  rendition  of  a  verdict  by  the 
foreman,  at  any  time  before  it  is  recorded.  Fox  v. 
Smith,  3  Cow.  (iT.  Y.)  23  ;  People  ^).  Goodwin,  18 
Johns.  {N.  Y.)  188  ;  and  this  although  the  verdict  has 
been  a  sealed  one,  and  the  jury  have  separated  before 
bringing  it  in  ;  unless  the  right  to  poll  has  been  ex- 
pressly waived.  Bunn  v.  Hoyt,  3  Johns.  {N.  Y.)  255  ; 
S  Cow.  {N.  Y.)  supra;  Jackson  v.  Hawkes,  2  Wend. 
{JV.  Y.)  619 ;  Root  v.  Sherwood,  6  Johns.  (iV^.  Y.)  68 ; 
4  If.  Y  supra. 

There  is  no  doubt  but  that  a  jury  after  giving  in  a 
verdict  may,  before  it  is  recorded,  be  sent  back  to  re- 
consider it ;  not  only  to  correct  a  mistake  in  form,  or 
to  make  that  plain  which  was  obscure,  but  to  alter  it 
in  substance  if  they  so  determine  and  agree.  Blackley 
0.  Sheldon,  7  Johns.  {N.  F.)  32 ;  Goodwin  7).  Apple- 
ton,  22  Me.  453 ;  Sutliflf  v.  Gilbert,  8  Ohio,  405 ;  Wol- 
pan  0.  Eyster,  7  Watts  {Pa.)  38. 

And  where  a  jury  has  been  authorized  to  bring  in 
a  sealed  verdict,  and  has  found  it,  put  it  in  writing, 
sealed  it,  has  separated,  has  the  next  morning  come 
together  in  court  and  given  it  in  ;  if  the  verdict  be  de- 
fective, the  court  may  direct  them  to  retire  again  and 
reconsider  it.  Tyrrell  v.  Lockhart,  3  Blackf.  {Ind.) 
136;  8  Ohio,  supra;  7  Johns.  {If.  Y.)  supra. 

And  a  witness  may  be  re-examined  before  them,  or 
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tile  testimony  as  taken  in  manuscript  read  to  them ; 
or  further  instruction  given  to  them  by  the  court  on 
some  point  of  law  not  before  made  clear,  or  not  before 
raised.     Henlow  v,  Leonard,  7  Johns,  (iV".  Y.)  200. 

It  will  be  observed  that  in  the  language  above  used, 
taken  from  the  decisions  in  some  of  the  cases  cited, 
the  expression  occurs,  ''before  the  verdict  is  re- 
corded ;  "  and  it  will  be  noticed  that  the  appeal  book 
in  this  case  states  that  the  sealed  verdict  brought  in  by 
the  jury  ''  was  entered  on  the  record  of  the  court." 

We  are  aware,  however,  that  all  that  took  place 
which  we  are  now  considering  was  at  nisi  pritis; 
that  the  court  which  tried  and  disposed  for  the  occa- 
sion of  this  case,  was  a  circuit  court  for  the  trial  of  is- 
sues of  fact ;  and  that  the  only  record  which  it  had, 
in  which  its  clerk  could  make  entries,  was  a  book  of 
rough  minutes,  into  which  was  reduced  in  writing,  in 
a  comparatively  hasty  and  temporary  form,  the  differ- 
ent events  of  the  trial  in  their  order ;  thereafter,  on. 
the  close  and  adjournment  of  the  court,  to  become,  by 
transcription  into  a  more  permanent  form,  a  part  of 
the  records  of  the  clerk' s  office  of  the  county  in  which 
the  trial  was  had,  and  so  a  part  of  the  records  of  the 
supreme  court  of  the  state  of  New  York.  The  clerk's 
book  of  rough  minutes,  kept  by  him  on  his  desk  at 
circuit,  was  that  which  gathered  and  retained  the  ma- 
terial, from  which  afterward  the  lasting  record  of  the 
court  was  to  be  made,  and  doubtless  was  made. 

We  all  know,  from  the  often  repetition  of  the  scene 
before  us,  just  what  usually  takes  place  on  the  rendi- 
tion of  a  verdict  of  a  jury,  be  it  oral,  or  in  writing  as  a 
sealed  verdict.  It  is  uttered  by  the  foreman  of  the 
jury,  or  read  by  the  clerk  from  the  paper  handed  in  by 
the  jury.  It  is  then  entered  upon  the  minutes.  The 
clerk  then  calls  upon  the  jury  to  listen  to  their  ver- 
dict as  it*  has  been  recorded  by  the  court.  Perhaps 
the  more  technically  accurate  phrase  would  be  "en- 
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tered  in  the  minutes."  But  that  is  not  the  end.  It  is 
not  yet  finished  and  perfected.  The  clerk  still  further 
puts  the  query :  ''  Gentlemen  of  the  jury,  is  that  your 
verdict?''  And  if  there  is  no  dissent  made,  he  con- 
cludes:  "So  say  you  all."  And  acquiescence  tacit, 
or  by  sound  or  sign  following,  and  no  question  by  the 
i'ourt  or  either  party  being  made,  the  jury  are  dis- 
charged from  the  further  consideration  of  that  case. 
Then,  the  verdict  becomes  a  fixed  legal  fact,  and  may 
not  afterward  be  altered  in  form  or  substance  by  court 
or  jury  or  officer.  It  may  well  be  queried :  Why,  if 
the  entering  of  the  verdict  in  the  minutes  by  the  clerk 
ia  the  consummation  of  the  trial,  should  the  jury  be 
again  by  him  called  upon  to  listen  to  it  as  he  has  en- 
tered it,  and  to  say  that  it  is  or  that  it  is  not  their  ver- 
dict 1  We  have  seen  from  the  cases  cited,  that  up  to 
the  last  moment,  all  or  any  of  the  jury  may  dissent 
from  the  verdict  as  announced  from  the  jury  box  in 
open  court ;  and  that  either  party  may  by  a  poll 
search  the  conscience  and  the  will  of  each  juryman ; 
and  this  interpellation  of  the  clerk  is  the  last  solemn, 
formal  act,  challenging  the  attention  of  each  member 
K)i  the  jury,  on  the  instant  before  the  verdict  becomes 
irrevocable  and  unchangeable.  Until  that  is  made, 
and  assent  given,  express  or  tacit,  and  the  jury  dis- 
missed and  become  no  more  a  jury  in  the  case,  the  ver- 
dict within  certain  limits,  not  exceeded  in  this  case,  is 
within  the  power  of  the  jury,  and  to  a  certain  extent 
within  the  direction  of  the  court. 

And  so  it  is  laid  down  in  the  text  books.  See  3 
Robinson  Or.  Prac.  268,  as  cited  in  3  Graham  &  Wa- 
Itrmaa  on  New  Trials^  1408,  note  ;  1  Chit  Or.  LaWy 
635,  636  ;  1  Bishop  Or.  Pro.  §  829. 

And  so  it  is  declared  in  the  cases.  In  Regina  t>. 
Vodden,  22  Bng.  Law  &  Eq.  596,  on  a  trial  of  a  pris- 
oner for  felony,  a  juryman  by  mistake  delivered  the 
verdict  as  **  not  guilty,"  when  the  jury  meant  '^guilty," 
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which  verdict  of  not  guilty  was  entered  by  the  clerk  of 
the  peace  on  his  minutes,  and  by  the  chairman  of  the 
sessions  in  his  note-book.  The  prisoner  was  thereupon 
discharged  out  of  the  dock.  Others  of  the  jury  inter- 
fered and  said  the  verdict  was  guilty.  The  prisoner 
was  brought  back  into  the  dock,  and  the  jury  asked 
wliat  their  verdict  was,  and  all  the  twelve  answered 
that  they  had  been  unanimous  for  a  verdict  of  guilty. 
And  a  verdict  of  guilty  was  directed  to  be  recorded, 
and  the  prisoner  was  sentenced.  On  review,  the  con- 
viction was  sustained.  Parke,  B.,  said  that  a  verdict 
is  not  recorded  until  it  is  put  upon  parchment ;  and 
that  recording  the  verdict,  means  recording  the  verdict 
to  which  the  jury  have  agreed.  And  Pollock,  C.  B., 
stated  that  the  form  used  to  be  :  '  ^  Gentlemen  of  the 
jury,  listen  to  your  verdict  while  the  court  records  it. 
You  say  that  the  prisoner  is  not  guilty  ;  and  that  is 
the  verdict  of  you  all."  And  in  Rex  v.  Parkin,  1 
Moody  Crown  Cas,  Res.  45,  it  was  held  that  the  mere 
©ntry  of  the  verdict  by  the  clerk  in  his  book  does  not 
necessarily  constitute  a  final  recording  of  it.  See, 
also,  Rex  v.  Justices  of  Suffolk,  5  Nen.  &  M,  139; 
Regina  v.  Meeny,  1  Leigh  &  O.  213-216;  S.  C,  9  Qox 
Crim.  Cas,  231  ;  McQ-regg  v.  State,  4  Blackf. 
{Ind.)  101  ;  Waters  ??.  Jenkins,  16  Serg.  &  R.  {Pa.) 
414. 

In  Ward  ^).  Bailey,  23  Me.^  the  jury^  had  rendered 
a  verdict,  and  "  it  had  been  received  and  entered  on 
the  docket."  But  on  questioning  the  foreman,  it  ap- 
peared that  the  jury  had  misconceived  the  meaning  of 
the  tei-ms  used  in  their  verdict.  They  were  permitted 
to  correct  the  mistake,  and  the  minutes  of  the  clerk 
were  altered  accordingly.  And  on  review  this  was 
held  to  be  no  error. 

The  fact  that  the  verdict  has  been  announced,  and 
has  been  as  announced  entered  in  the  minutes  of  tlie 
clerk,  is  not  that  recording  which  makes  the  announce- 
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ment  and  the  clerical  act  the  fixed  and  unalterable 
verdict  of  the  jury. 

The  true  rule  is  laid  down  in  the  opinion  in  18 
Serg.  &  M.,  supra^  that  after  the  verdict  has  been  re- 
ceived and  entered  upon  the  minutes,  and  the  jury  has 
been  dismissed,  they  have  not  the  power  to  be  reas- 
sembled and  alter  their  verdict.  And  see  Sargent  v. 
State,  11  Ohio,  472. 

Before  they  have  been  dismissed  from  their  relation 
to  the  case  as  jurors  in  it,  their  power  over  their  ver- 
dict remains,  and  their  right  to  alter  it  so  as  to  con- 
form to  their  real  and  unanimous  intention  and  pur- 
pose. 

We  perceive  no  error  done  at  the  circuit  in  the 
conduct  of  the  court  and  jury. 

It  is  evident,  from  the  statement  in  the  appeal 
book,  that  the  jury  or  some  of  them  meant  to  award 
to  t^e  plaintiff  more  than  the  sum  of  six  thousand 
dollars,  which  was  the  whole  amount  mentioned  in 
the  sealed  verdict.  The  foreman  expressed  this  inten- 
tion, when  he  said  that  the  verdict  (the  six  thousand 
dollars)  should  bear  interest  from  the  date  of  the  for- 
mer judgment,  which,  as  may  be  inferred  from  the 
charge,  had  been  rendered  in  the  case  in  favor  of  the 
plaintiff,  and  had  been  set  aside,  and  this  new  trial 
ordered.  Whep  the  jury  on  the  demand  of  the  plain- 
tiff were  polled,  and  were  found  not  to  then  agree  to 
the  finding  as  contained  in  the  sealed  verdict,  or  as 
explained  by  the  foreman,  it  was  the  duty  of  the  court 
to  send  them  to  their  room  to  reconsider,  and  agree  if 
might  be.  It  was  the  privilege  of  the  jury  to  come 
again  into  court  and  ask  instruction.  The  court  com- 
mitted no  error  in  the  fact  of  giving  instruction,  nor  in 
the  particular  instruction  given.  There  had  been  as 
yet  no  conclusive  verdict  rendered ;  they  had  still  to 
agree  on  a  verdict.  The  verdict  to  which  they  at  the 
last  agreed  corresponded  with  the  finding  in  the  sealed 
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paper,  in  that  it  was  for  damages  for  the  plaintiff.  It 
fell  short  of  the  amount  which  would  have  followed 
from  adherence  to  the  statement  of  the  foreman.  It 
was  not  by  far  so  complete  a  variance  as  that  of  guilty 
instead  of  not  guilty  on  an  indictment  for  a  felony, 
nor  greater  than  in  some  other  of  the  cases  hereinbe- 
fore cited. 

There  is  nothing  to  show  that  harm  came  to  the 
defendant  from  all  that  transpired. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs  to  the  respondent. 

Chueoh,  Ch.  J.,  did  not  sit. 

Others  concurred. 

Judgment  afELrmed. 


EATON  1).  THE  ERIE  RAILWAY  COMPANY. 

51  Urn  Y(yrk,  644. 

OoTnmiission  of  Appeals  of  New  Torlc;  March  Term, 

1873. 

Negligence.  Ii\jiiry  to  traveler.  Oontribntive  negUgence.  Merely 
BOUDding  the  whistle  of  the  locomotive, — Hdd^  not  notice  of  an  in- 
tended backward  movement  of  a  railway  train  safficient  to  absolve 
the  railway  company  from  liability  for  negligence,  where  the  train 
was  a  freight  train  nearly  one  thousand  feet  long,  and  had  been 
standing  in  and  obstructing  a  street  in  a  city  for  a  considerable 
time,  yet  leaving  a  narrow  space  for  passage  across  the  track  im- 
mediately in  the  rear  of  the  train. 
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In  an  action  to  recover  from  a  railway  company  damages  for  injuries 
to  the  plaintifTs  horse,  wagon,  and  other,  property,  the  evidence 
showed  that  while  the  defendant's  train  was  standing  upon  its  track 
partly  across  a  city  street,  the  plaintiff,  traveling  upon  the  street 
with  his  horse  and  wagon,  and  desiring  to  pass  in  the  rear  of  the 
train,  asked  a  maa  who  had  got  off  the  train,  but  who  did  not 
appear  to  be  in  defenl  ant's  employ ,  if  he  could  pass.  He  was 
advised  not  to  do  so,  as  the  train  might  l)ack  at  any  time.  Plain- 
tiff waited  a  few  minutes  and  then  attempted  to  lead  his  horse 
across  the  track  in  the  rear  of  the  train,  when  the  train  moved  back- 
ward, struck  and  injured  the  horse,  wagon,  &c.  Heldy  that  this 
was  not  contributory  negligence  on  the  part  of  the  plaintiff  as 
matter  of  law,  but  the  question  was  one  of  fact  for  the  jury. 

Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  in  the 
sixth  judicial  district. 

This  was  an  action  by  Abel  Eaton  to  recover  dam- 
ages from  the  Erie  Railway  Company  for  injury  to  the 
plaintiff '  s  property,  caused  by  a  collision  with  the  de- 
fendant's  train. 

Upon  the  trial,  the  evidence  showed  that  the  colli- 
sion occurred  while  the  plaintiff  was  passing,  with  his 
horse  and  wagon,  across  defendant' s  track  in  a  public 
street  in  the  city  of  Elmira,  in  which  defendant' s  cars 
were  standing,  leaving  space  enough  between  the  rear 
car  of  the  train  and  the  sidewalk  to  allow  the  horse 
and  wagon  to  pass.  The  train  backed  up  as  the  plain- 
tiff was  leading  his  horse,  with  the  wagon,  aci  oss  the 
track,  and  injured  the  horse  and  wagon,  with  its  con- 
tents. The  evidence  on  the  part  of  the  plaintiff  tended 
to  show  that  neither  the  bell  was  rung  nor  the  whistle 
was  blown  before  the  train  started  On  the  part  of  the 
defendant,  the  conductor  and  engineer  of  the  train  tes- 
tified that  the  whistle  was  blown  before  the  train  was 
started  backward.  The  defendant  also  proved,  by  one 
Deyo,  who  had  temporarily  got  off  the  train  at  the 
time,  that  he  cautioned  the  plaintiff  about  passing  over 
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the  track,  and  advised  him  not  to  undertake  it,  as  the 
train  might  back  up  at  any  time.  The  plaintiff,  after 
waiting  a  few  minutes,  said,  "I  guess  I  will  try  it," 
and  then  went  on. 

The  defendant  requested  the  court  to  instruct  the 
jury  that  ^'if  the  defendant  caused  the  whistle  to  be 
sounded,  as  testified  by  the  conductor  and  engineer, 
and  the  plaintiff  was  advised,  as  testified  by  Deyo,  not 
to  pass,  then  the  defendant  is  not  liable."  The  court 
refused  to  so  instruct  the  jury.  The  defendant  ex- 
cepted to  this  refusal. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
Exceptions  were  directed  to  be  heard  in  the  first  in- 
stance at  general  term,  and  the  entry  of  judgment  was 
in  the*  mean  time  suspended.  The  defendant  made  a 
case,  containing  exceptioijs,  and  moved  for  a  new  trial 
at  special  term  which  was  denied.  He  appealed  to  the 
general  term  from  the  order  denying  the  motion  for  a 
new  trial.  The  general  term  affirmed  the  order  of  the 
special  term,  and  ordered  judgment  for  the  plaintiff, 
with  costs.  Judgment  was  entered  accordingly,  and 
from  this  judgment  the  defendant  appealed  to  the 
commission  of  appeals. 

John  Oanson^  for  the  appellant. 

8.  B.  Tomlinson^  for  the  respondent. 

LoTT,  Ch.  Com. — It  is  claimed  by  the  respondent's 
counsel  that  an  appeal  will  not  lie  from  the  judgment 
entered  in  this  action,  on  the  ground,  as  he  says, 
^^  that  it  is  not  an  actual  determination  made  at  the 
general  term."  In  this  he  is  mistaken.  The  judge, 
who  tried  the  cause,  directed  that  the  exceptions  which 
were  taken  on  the  trial  should  be  heard  in  the  first  in- 
stance  at  the  general  term,  and  that  judgment  be  in 
the  mean  time  suspended.    The  counsel  for  the  defend- 
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ant,  however,  made  a  case  containing  the  exceptions, 
and  thereupon  moved  for  a  new  trial  at  special  term, 
which  was  denied,  and  he  then  appealed  from  the  or- 
der of  denial  to  the  general  term,  who,  after  hearing 
the  appeal,  affirmed  the  said  order  and  also  ordered 
judgment  for  the  plaintiff  on  his  verdict,  with  costs. 
Tliat  is  the  only  judgment  rendered.  There  probably 
was  an  irregularity  in  hearing  the  exceptions  at  special 
term,  after  the  direction  to  hear  them  in  the  first  in- 
stance at  general  term  ;  but  the  entry  of  judgment  was 
nevertheless  stayed  until  the  hearing  and  decision  at 
general  term,  and  there  was  an  actual  determination 
made  by  it,  and  the  appeal  is  taken  from  the  judgment 
founded  and  entered  thereon.  There  is,  consequently, 
no  ground  for  the  dismissal  of  the  appeal.  See 
Caughey  v.  Smith,  47  N.  T.  244. 

It  then  becomes  necessary  to  consider  whether  the 
court  erred  in  refusing  to  charge  the  jury  in  reference 
to  the  defendant' s  liability,  as  requested  by  its  coun- 
sel. That  request  involved  two  questions.  The  first 
affected  the  allegation  of  negligence  by  the  defendant, 
and  the  other  that  of  contributory  negligence  or  fault 
of  the  plaintiff.     They  will  be  examined  in  that  order. 

The  case  shows  that  the  defendant  backed  its  train 
of  cars  so  as  to  come  into  collision  with  the  plaintiff 's 
horse  and  wagon,  which  were  crossing  the  railroad 
tracks  of  the  defendant  laid  in  a  public  street  in  the 
city  of  Elmira.  It  is  not  claimed  that  any  other  no- 
tice had  been  given  of  the  backward  movement  of  the 
train  than  the  sounding  of  the  whistle  on  the  locomo- 
tive, by  which  it  was  propelled  or  moved,  and  the  re- 
quest assumes  that  none  other  was  necessary.  That 
assumption  is  evidently  based  on  a  mistake  relative  to 
the  requirement  of  the  statute  (chapter  282  of  t\i^Laws 
of  1854),  which  imposes  the  duty  of  every  steam  rail 
road  company,  on  the  approach  of  its  train  to  a  trav- 
eled public  road  or  street,  to  ring  a  bell  or  sound  a 
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steam  whistle  at  the  distance,  at  least,  of  eighty  yards 
from  the  place  where  it  is  to  be  crossed,  as  therein 
specially  provided.  The  provision  in  reference  to  the 
subject  is  contained  in  section  7  of  the  law.  It  first 
provides  for  the  ringing  of  a  bell,  and  then,  as  an  al- 
ternatit'e,  the  sounding  of  such  a  whistle,  except  in 
cities.  It  is  thus  made  incumbent  in  all  cases  to  ring 
a  bell  in  crossing  such  a  road  or  street  in  a  city,  and 
such  ringing  can  not  be  dispensed  with.  The  conduc- 
tor on  the  train  in  question  said  that '  *  the  bell  was  not 
rung."  There  was,  therefore,  a  failure  to  comply  with 
the  duty  imposed  by  the  statute.  If,  however,  it  !>«' 
assumed  that  it  had  been  complied  with,  that  fair 
alone  would  not  have  absolved  the  defendant  from  the 
charge  of  negligence.  The  bell  was  nearly,  if  not 
quite,  one  thousand  feet  distant,  and  perhaps  even  at 
a  greater  distance  from  the  end  of  the  train  ;  and  one 
of  the  defendant's  witnesses  (Deyo),  who  was  at  or 
toward  the  end,  swore  that,  although  he  heard  a  whis- 
tle on  the  occasion,  he  could  not  say  whether  it  was 
that  on  the  train  in  question,  "  because  there  was  so 
many  whistling  at  the  time,"  having  reference  to  other 
trains  ;  adding,  it  is  true,  as  another  reason,  that  he 
^'was  setting  thd  brake  at  the  time."  There  was 
other  evidence,  on  the  part  of  the  defendant,  tending 
to  show  that  it  could  not  be  distinguished  from  which 
train  the  sound  of  the  whistle  which  was  heard  came ; 
and  the  plaintiff  and  the  witnesses  introduced  by  him 
testified  that  no  signal  whatever  was  given  to  indicate 
or  give  notice  of  the  movement  of  the  train.  It  was, 
moreover,  fairly  inferable  from  the  testimony  that 
there  was  no  conductor,  flagman,  or  other  person 
charged  with  the  duty  of  warning  or  in  any  way  noti- 
fying travelers  not  to  pass  behind  the  train.  It  had 
been  standing  in  the  street  and  obstructing  the  usual 
passage  over  it  for  a  considerable  time,  and  it  would 
seem  to  have  been  proper  for  the  defendant  to  have 
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provided  some  other  means  to  apprise  the  public  that 
it  was  to  start,  either  forward  or  backward,  than  the 
ringing  of  a  bell  or  sounding  a  whistle  at  so  remote  a 
point  from  the  place  of  danger,  and  that  such  notice 
should  have  been  given  sufficiently  long  before  such 
movement  was  in  fact  made  to  have  notified  the  plain 
tiff  before  he  attempted  to  cross  the  track  of  its  impro- 
priety and  the  risks  he  would  encounter.  To  give  him 
that  notice  after  he  had  gone  partly  over,  and  when  to 
recede  was  as  dangerous  as  to  go  ahead,  was  not  suffi- 
cient, and  indeed  useless  under  the  circumstances.  At 
all  events  the  case,  as  presented  by  the  evidence,  was 
not  such  as  to  have  justified  the  court  in  instructing 
the  jury  that  the  defendant  was  not  in  fault,  and  that 
it  had  discharged  its  duty  by  sounding  the  whistle 
and  could  not  be  held  chargeable  on  the  ground  of 
negligence. 

It  now  remains  to  be  considered  whether  the  plain- 
tiff, by  passing  on  to  the  track  of  the  defendant,  after 
the  caution  given  by  the  witness  Deyo,  referred  to  in 
the  request,  was  guilty  of  such  contributory  negligence 
as  to  absolve  the  defendant  from  all  liability  for  the 
damages  he  sustained. 

I  do  not  agree  with  the  counsel  of  the  plaintiff,  that 
the  omission  by  the  defendant  of  the  signal  required 
by  law  to  be  given  ' '  gave  assurance  to  the  plaintiff 
that  the  train  would  not  run,  especially  backward,  so 
as  to  interfere  with, his  crossing,  and  that  he  had  a 
right  to  rely  on  such  assurance  without  incurring  the 
imputation  of  breach  of  duty  to  a  wrong-doer;"  and 
that  "he  had  a  right,  to  assume  that  the  crossing  was 
safe."  Such  omission  did  not  absolve  him  from  the 
duty  and  obligation  of  exercising  proper  care  on  his 
part  to  avoid  a  collision,  as  is  fully  established  by 
the  doctrine  or  principle  of  the  decision  in  Havens  v. 
Erie  R.  Co.,  41  N.  Y.  296  ;  and  I  deem  it  not  inappro- 
priate here,  in  citing  that  authority,  to  say  that  such 
IV.  -84 
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rule  had  been  previously  acted  on  by  me  on  trials  at 
the  circuit,  although  T  dissented  from  the  majority  of 
the  court  in  that  case,  in  reversing  the  judgment  and 
ordering  a  new  trial  thereon.  Such  dissent  was  not 
on  the  ground  (as  is  inferable  from  the  head  note)  that 
I  did  not  approve  of  or  concur  in  that  doctrine  or  prin- 
ciple, but,  as  appears  from  my  dissenting  opinion,  be- 
cause I  did  not  consider  the  question  raised  by  the 
exceptions,  which  were  taken — not  to  the  charge 
which  had  laid  down  a  contrary  rule — ^but  to  the  re- 
fusal of  the  court  to  charge  on  certain  other  and  dif- 
ferent specific  propositions  or  requests  particularly  set 
forth. 

The  portion  of  the  request  now  under  review  related 
to  the  testimony  of  a  single  witness  (the  said  Deyo), 
and  to  a  specific  part  of  that  only.  It,  therefore,  be- 
comes material  to  refer  to  it  with  some  particularity. 
It  appears  from  his  statement  that  he  was,  at  the  time 
of  the  trial  in  April,  1867,  eighteen  years  of  age ;  that 
he  resided  at  Binghamton,  where  his  "folks"  had 
lived  three  or  four  years,  but  he  himself  had  not  been 
there  all  the  time,  and  that  he  had  been  going  to 
school  the  previous  winter ;  that  he  had  come  on  the 
train  in  question  on  the  day  of  the  accident  (April  7, 
18Gi5),  from  Susquehanna  to  Elmira ;  that  he  there  got 
off  and  stood  on  the  ground,  and,  after  the  train  had 
been  standing  there  some  ten  or  fifteen  minutes,  his 
interview  with  the  plaintiff  took  place ;  and,  in  speak- 
ing of  it  on  his  direct  examination,  he  testified  as  fol- 
lows :  "This  man  asked  me  if  I  thought  he  could  pass 
there,  and  I  told  him  he  better  not,  as  the  train  might 
back  at  any  time  ;  I  told  him  he  could  pass  there,  but 
better  not;  I  meant  there  was  room  for  him  to  pass ; 
he  asked  me  if  I  thought  he  could  pass  ;  I  told  him  he 
might  pass,  but  he  had  better  not,  as  they  might  start 
at  any  time."  He  then,  on  being  cross-examined,  said 
"he  asked  if  he  could  pass ;  I  told  him  he  might,  but 
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that  he  better  not ;  that  was  all,  except  that  he  said, 
a  few  moments  after,  '  I  guess  I  will  try  it ; '  I  did  not 
say  anything;"  and,  on  a  re-direct  examination,  he 
further  said  :  ''I  think  it  a  couple  of  minutes  ;  it  was 
a  very  short  time  after  I  told  him  he  better  not  that  he 
started."  This  is  all  that  was  said  between  the  plain- 
tiff and  this  witness.  He  does  not  state  nor  do  I  find 
anything  to  show  that  he  was  in  the  employment  of 
the  defendant  in  any  particular  position  or  at  all ;  or 
that  he  was  in  any  way  charged  with  the  duty  of  noti- 
fying the  public  or  travelers  in  relation  to  passing  over 
the  railroad  track ;  nor  was.  there  anything  done  when 
that  conversation  took  place  from  which  the  plaintiff 
could  infer  that  the  witness  had  any  connection  with 
the  road.  On  the  contrary,  he  said  that  there  was  at 
the  time  "a  number  of  men  there  (some  carpenters) 
building  sidewalk ; "  and  it  is  not  shown  that  he  was 
acting  in  such  a  way  as  to  inform  the  plaintiff,  who  he 
said  was  loading  provisions  at  the  time,  that  he  was 
other  than  a  bystander.  The  only  facts  stated  by  him 
to  raise  an  inference  that  he  was  in  any  way  connected 
with  the  road  was  that  he  came  on  the  train  from 
Susquehanna  to  Elmira,  as  above  stated  ;  that  he  "set 
the  brake  on  the  caboose  "  (which  I  infer  was  the  last 
car -on  the  train)  "as  tight  as  he  could;"  that  he 
"was  the  one  left  to  flag  the  train,"  evidently  refer- 
ing  to  another  train  in  the  rear,  which  he  "could  see 
two  or  three  miles  ;  "  but  it  does  not  appear  that  he 
used  a  flag  or  had  any  ;  and  that  he  "was  setting  the 
brake ' '  at  the  time  he  heard  a  whistle,  which  has  been 
referred  to  in  speaking  of  his  testimony  on  that  ques- 
tion. None  of  these  facts  were,  however,  known  to 
the  plaintiff. 

This  extended  reference  to  the  circumstances  under 
which  the  advice  or  caution  of  that  witness,  to  which 
reference  is  made  in  the  request,  was  given,  shows 
that  his  residence,  age,  education,  and  employment  at 
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the  time,  conceding  them  to  be  sufficient  to  have 
qualified  him  to  inform  the  plaintiff  that  * '  the  train 
might  back  at  any  time,"  and  to  have  entitled  his 
opinion,  as  to  the  expediency  of  passing  over  the 
track,  to  some  consideration  and  respect,  fail  to  estab- 
lish the  fact  conclusively  and  indisputably  that  the 
plaintiff  acted  rashly,  or  that  he,  by  his  own  fault  or 
neligence,  contributed  to  the  damage  sustained  by  him. 
So  far  as  appears,  the  witness  was  a  mere  volunteer 
in  doing  what  he  did  to  the  brake,  and  had  no  better 
means  of  speaking  about  the  movement  of  the  train 
than  any  of  the  other  persons  who  were  present  on  the 
occasion.  The  plaintiff  did  in  fact  wait  a  few  minutes 
after  the  advice  was  given  (during  which  time  he  could 
hav^  passed  over  and  have  been  out  of  danger)  before 
he  started ;  and  there  did  not  then  seem  to  be  any 
more  signs  or  indication  of  its  movement  than  there 
was  when  the  plaintiff  first  made  the  inquiry. 

The  notice  from  the  young  man  was  not  that  the 
train  would  move  backward,  or  that  it  would  be  done 
at  once,  but  that  it  might  do  so  at  some  indefinite 
time.  The  plaintiff  nevertheless  heeded  it.  He  did 
not  start  for  at  least  two  minutes  afterward.  During 
that  time  he  could  have  passed  over  the  track  in 
safety.  The  result  showed  that  he  waited  too  long. 
If  he  is  to  be  charged  with  contributive  negligence  for 
attempting  to  cross  when  he  did,  it  may  be  asked  how 
much  longer  he  was  bound  to  wait,  without  further 
warning,  to  be  relieved  from  that  charge  %  The  longer 
he  waited,  the  more  likely,  it  is  true,  was  it  that  the 
train  would  move,  and  yet  such  movement  might  have 
been  delayed  for  an  hour,  and  indeed  during  the  re- 
mainder of  the  day.  Was  he  bound  to  submit  to  such 
an  interruption  in  the  use  of  the  highway  \  I  think 
not.  He  had  a  right  to  expect  that  some  previous 
warning  would  be  given  that  the  train  was  about  to 
back,  to  put  him  in  fault,  and  the  warning  should 
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have  been  such  as  to  have  given  him  an  opportunity  to 
have  got  off  the  track  after  he  had  started  to  cross  it. 
Instead  of  this,  the  fair  inference  from  the  evidence  is 
that  it  began  to  move  as  soon  as  the  whistle  was 
sounded. 

It  is  well  said  by  the  plaintiff's  counsel,  in  the 
points  submitted  to  us  by  him,  that  ''the  measure  of 
precaution  which  prudence  suggests  is  in  due  propor- 
tion to  the  probability  of  danger."  Tliat,  in  this  case, 
was  a  fact  projfer  to  be  determined  by  a  jury,  under 
and  in  view  of  all  the  surrounding  circumstances,  and 
not  a  question  on  which  the  court  could  properly 
have  instructed  them  as  requested.  Such  instruction, 
as  the  judge  said  in  answer  to  the  request,  would  be 
taking  the  case  from  them,  and  deciding  it  himself. 

It  follows,  from  the  views  above  expressed,  that 
there  was  no  error  in  the  refusal  to  charge  in  compli- 
ance with  it.  They  also  show  that  a  nonsuit  would 
have  been  improper,  and  that  the  plaintiff  was  entitled 
to  have  all  the  facts  submitted  to  a  jury,  for  them  to 
determine  on  the  questions  of  the  relative  negligence 
and  fault  of  the  respective  parties,  and  by  which  that 
of  the  defendant's  liability  was  to  be  governed. 

It  is  proper  to  notice  in  conclusion  that  the  counsel 
of  the  appellant  has  not  made  any  point  in  reference 
to  certain  exceptions  that  were  taken  on  the  admissi- 
bility of  evidence.  It  might  be  assumed,  therefore, 
that  they  have  been  abandoned.  They  have  neverthe- 
less been  examined,  and  none  are  well  taken,  or  at  all 
events  available  as  a  ground  for  the  reversal  of  the 
judgment. 

It  must  consequently  be  affirmed,  with  costs. 

Gray,  Com.,  did  not  vote. 
Others  concurred. 
Judgment  affirmed. 
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THE  TOLEDO,  PEORIA,  &  WARSAW  RAILWAY 

COMPANY  -0.  PINEO. 

6«  IVLinoU,  808. 

Supreme  Court  of  Illinois  ;  September  Term^  1870. 

Negligence.  Ii\|ury  to  cattle.  Bvidence.  In  an  action  agaiDst  t 
railroad  company,  to  recover  the  value  of  a  cow  alleged  to  have 
been  killed  by  the  defendant's  negligence,  the  plaintiff  testified 
that  he  found  the  body  of  the  animal  the  day  after  she  was  injured 
in  a  field,  about  twenty  or  thirty  feet  from  the  track,  and  there 
were  marks  on  the  track  indicating  such  an  accident.  Another 
witness  saw  the  cow  in  the  same  situation  soon  after  a  train  had 
passed ;  and  an  employe  of  the  company  testified  that  while  riding 
on  the  engine  he  saw  a  cow  thrown  from  the  track  at  about  the 
same  place,  during  the  month  the  cow  was  found  dead.  Reld^  that 
this  evidence  was  sufficient  to  connect  the  company  with  the  injury, 
and  a  verdict  for  the  plaintiff  should  be  sustained. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
circuit  court  of  Iroquois  county. 

This  was  an  action  by  George  Pineo  against  the 
Toledo,  Peoria,  &  Warsaw  Railway  Company,  to  le- 
cover  the  value  of  a  cow  belonging  to  the  plaintiff 
alleged  to  have  been  killed  on  the  defendant' s  road. 

IJpon  the  trial,  the  plaintiff  testified,  that  in  Octo- 
ber, 1868,  he  had  a  cow  killed  on  the  railroad,  about 
two  miles  west  of  Sheldon,  in  Iroquois  county,  Illinois. 
The  cow  was  worth  thirty  dollars ;  did  not  see  the  cow 
when  she  received  the  injury ;  the  cow  was  running 
out  at  the  time  upon  the  commons  ;  the  cow  appeared 
to  have  been  struck  by  a  train  going  west,  just  east  of 
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where  a  fence  crossed  the  track  north  and  south  ; 
there  was  a  culvert  across  the  road  there  ;  there  were 
8ome  marks  on  the  track,  some  hair  on  the  culvert, 
which  looked  like  she  had  been  hit  on  the  outside  and 
knocked  inside  ;  there  Avas  no ,  public  road  crossing 
where  the  cow  was  killed  ;  there  was  one  one-lialf  or 
three-quarters  of  a  mile  east  of  where  she  was  killed ; 
there  were  no  cattle  guards  at  the  crossing  on  the  sides 
of  the  public  road;  the  railroad  was  not  fenced  be- 
tween the  place'where  the  cow  was  killed  and  the  road 
crossing  east ;  there  was  nothing  to  prevent  cattle, 
horses,  sheep,  and  hogs  from  getting  on  the  track ;  it 
was  necessary  to  fence  it ;  there  was  no  town,  city,  or 
village  where  she  was  killed  ;  Sheldon  was  the  nearest ; 
there  was  a  settlement  close  all  around  on  both  sides 
of  the  track ;  he  saw  the  cow  the  next  day  after  she 
was  injured ;  she  lay  twenty  or  thirty  feet  inside  of 
the  field,  by  the  side  of  the  track,  on  the  south  side. 

Micha'fel  Netterville  testified,  that  he  saw  a  lot  of 
cattle  feeding  around  on  both  sides  of  the  track,  out- 
side of  the  field,  before  he  went  to  dinner ;  a  train  went 
west ;  when  he  came  back  he  saw  a  cow  lying  on  the 
inside  of  the  field,  on  the  south  side ;  she  appeared  to 
have  been  kno<*.ked  oflf  from  the  outside  into  the  field  ; 
was  section  boss  for  the  railroad  company;  couldn't 
tell  exactly  when  the  cow  was  killed  ;  it  was  some 
time  last  fall ;  might  have  been  October ;  recollects 
the  circumstances ;  did  not  know  whose  cow  she  was  ; 
the  road  was  not  fenced  east  of  the  field  ;  a  fence  was 
necessary  ;  there  was  no  road  crossing  there. 

George  Enslen  testified:  I  was  last  summer  and 
fall  in  the  employ  of  the  Toledo,  Peoria,  &  Warsaw 
Railway  Company  ;  some  time  in  October  last  was  on 
a  train  going  west,  on  the  company's  railroad  ;  I  was 
riding  with  the  engineer,  on  the  engine  ;  it  was  on  en- 
gine twenty- two  ;  about  two  miles  west  of  Sheldon,  we 
struck  a  cow,  and  knocked  her  inside  of  a  field  ;  she 
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was  just  coming  up  on  the  track  to  cross  over  when 
the  engine  stru(5k  her  ;  I  just  got  sight  of  her  as  the 
engine  struck  her ;  I  remember  the  engineer  laughed 
at  the  time,  and  said  to  me,  ''I  knocked  her  clean  in- 
side of  the  field  ;  "  we  were  roinning  pretty  fast  at  the 
time  ;  east  of  that  field  there  is  no  fence  for  over  two 
miles  ;  cattle  can  get  on  the  road  anywhere  along 
there ;  no  city,  town,  or  village  there,  and  no  road 
crossing ;  I  know  plaintiff ;  he  is  a  farmer,  and  lives  a 
little  way  east  and  north  of  the  railroad ;  the  railroad 
has  been  in  operation  for  eight  or  nine  years. 

The  above  was  all  the  evidence  offered  in  the  case. 
The  jury  found  a  verdict  for  the  plaintiff,  and  judg- 
ment was  entered  in  favor  of  the  plaintiflf  accordingly. 
From  this  judgment  the  defendant  appealed  ;  and  as- 
signed for  error,  that  the  evidence  did  not  connect  the 
defendant  with  the  injury. 

Bryan  &  Cochran^  for  the  appellant. 

Blades  &  Kay^  for  the  appellee. 

Thornton,  J. — The  only  error  assigned  in  this  case 
is,  that  the  evidence  does  not  connect  appellants  with 
the  injury. 

The  railway  company  was  sued  for  killing  the  cow 
of  appellee. 

From  the  evidence  in  the  record,  there  can  not  be 
even  a  reasonable  doubt  that  the  cow  was  killed  by  the 
train  of  appellants.  Such  is  the  fair,  if  not  necessary, 
inference. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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THE     INDIANAPOLIS,     CINCINNATI,     &     LA- 
FAYETTE   KAILROAD    COMPANY    t?. 

WARNER. 

85  Indiana^  515. 

Supreme  Court  of  Indiana ;  May  Term^  1871. 

Fences.  Highways.  Und er  a  statute  which  requires  railway  companies 
to  erect  and  maintain  fences  and  cattle-guards  along  their  tracks, 
and  makes  them  liable  for  injuries  to  cattle  from  their  engines,  cars, 
«&c.,  at  points  not  sufficiently  fenced,  without  other  evidence  of 
negligence  causing  the  injury,  where  a  railway  company  has  not 
the  exclusive  right  of  way,  as  where  its  road  runs  along  instead  of 
across  an  alley,  upon  which  others  have  a  right  to  pass  as  well  as 
the  railway  company,  the  latter,  under  such  circumstances,  can  not 
legally  construct  fences  or  cattle-guards  along  its  track,  and  is 
liable  for  injuries  to  cattle  upon  its  track  at  such  a  point  only  when 
it  is  guilty  of  negligence. 

Pleading.  In  an  action  against  two  railroad  corporations  to  recover 
damages  for  the  killing  of  a  colt  owned  by  the  plaintiff,  the  com- 
plaint alleged  that  *^the  defendanta,  by  their  locomotives  and  cars 
then  by  them  run  upon  their  road,  at  said  county  and  state,  run 
over  and  upon  one  colt  belonging  to  the  plaintiff,"  &c.  Held,  that 
regarding  the  cause  of  action  as  a  tort,  or  in  the  nature  of  a  tort,  it 
was  sufficient  for  the  complaint  to  charge  that  the  act  complained 
of  was  done  by  the  defendants,  without  showing  what  relation  they 
sustained  to  each  other,  and  a  recovery  might  be  had  agaiost  who- 
ever should  be  shown  by  the  evidence  to  be  liable. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
circuit  court  for  Morgan  county. 

This  was  an  action  by  Warner  to  recover  damages 
from  the  Indianapolis,  Cincinnati,  &  Lafayette  Rail- 
road Company,   and   the    Indianapolis  &  Vincennea 
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Railroad  Company,  for  the  killing  by  the  defendants 
of  the  plaintiff's  colt.  The  history  of  the  case,  and 
the  facts  upon  which  arose  the  questions  discussed,  are 
fully  stated  in  the  opinion. 

8.  F.  OyleTj  and  D.  W.  Howe,  for  the  appellant. 

C.  F.  Mcliuttj  and  G.  W.  GhrubbSy  for  the  appellee. 

Downey,  Ch.  J. — This  was  a  suit  commenced  be- 
fore a  justice  of  the  peace  by  the  appellee  against  the 
appellant  and  the  Indianapolis  &  Vincennes  Railroad 
Company,  to  recover  the  value  of  a  colt  alleged  to 
have  been  killed  by  their  locomotive  and  cars,  then 
and  there  run  upon  their  railroad,  at  said  county  and 
state,  where  the  road  was  not  fenced.  There  y^ 
judgment  for  the-  plaintiff  before  the  justice  of  the 
peace,  to  be  levied  and  made  without  relief  from 
valuation  laws.  The  defendants  appealed  to  the  cir- 
cuit court,  where  they  demurred  to  the  complaint, 
which  was  then  amended  by  the  plaintiff.  The  demur- 
rer was  then  refiled  by  the  defendants  to  the  complaint, 
assigning  for  cause  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  This  demurrer  was 
overruled,  and  there  was  then  a  trial  by  the  court,  and 
finding  for  the  Indianapolis  &  Vincennes  Railroad 
Company,  and  against  the  Indianapolis,  Cincinnati,  & 
Lafayette  Railroad  Company.  The  latter  company 
made  a  motion  for  a  new  trial,  assigning  as  reasons 
the  "permitting  the  plaintiff,  after  he  had  submitted 
the  cause,  to  open  the  same  and  introduce  new  evi- 
dence," and  also  that  the  finding  of  the  court  was  not 
sustained  by  the  evidence,  and  was  contrary  to  law. 
This  motion  was  overruled,  and  judgment  rendered  on 
the  finding  against  the  Indianapolis,  Cincinnati,  & 
Lafayette  Railroad  Company,  and  in  favor  of  the  In- 
dianapolis &  Vincennes  Railroad  Company. 
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The  objection  to  the  complaint,  urged  in  the  brief 
of  counsel  for  the  appellant,  is  that  it  does  not  show 
*'any  consolidation  of  the  two  companies,  that  one  is 
the  lessee  of  the  other,  or  anything  to  inform  them,  or 
either  of  them,  of  a  joint  or  several  liability  to  the 
plaintiff,  except  the  allegation  'their  locomotive,' 
*  their  railroad.'  " 

The  complaint,  as  amended,  states  that  ''  the  plain- 
tiff complains  of  the  defendants,  and  says  that  on  the  — 
day  of  August,  1868,  the  said  defendants,  by  their  loco- 
motive and  cars,  then  by  them  run  upon  their  road,  at 
said  county  and  state,  run  over  and  upon  one  colt  be- 
longing to  the  said  plaintiff,  and  of  the  value  of  fifty 
dollars,  and  by  so  running  over  the  same  killed  it. 
That  at  the  time  the  same  was  ^o  run  over,  the  said 
road  was  not  securely  or  in  any  way  fenced  in,  at  the 
point  where  said  colt  entered  upon  said  road,  and  that  . 
the  same  was  killed  without  the  fanllt  of  plaintiff ;  to 
the  damage  of  the  plaintiff  in  the  sum  of  fifty  dollars, 
for  which  he  prays  judgment. 

Regarding  the  caruse  of  action  as  a  tort,  or  in  the 
nature  of  a  tort,  we  think  that  it  was  sufficient  to 
charge  that  the  act  was  done  by  the  defendants,  with- 
out showing  what  relation  they  sustained  to  each 
other.  The  plaintiff  may,  in  tort,  sue  all  or  any  of 
the  tort-feasors^  and  may  recover  against  such  as  may 
be  shown  by  the  evidence  to  be  liable.  Palmer  v. 
Crosby,  1  Blackf.  {Ind.)  139.  And  it  is  provided  by 
statute,  "that  lessees,  assignees,  receivers,  and  other 
persons  running  or  controlling  any  railroad  in  the  cor- 
porate name  of  such  company,  shall  be  liable,  jointly 
or  severally,  with  such  company,  for  stock  killed  or 
injured  by  the  locomotives,  cars,  or  other  carriages  of 
such  company,  to  the  extent  and  according  to  the 
provisions  of  this  act."     3  Ind.  Stat  413. 

The  complaint,  in  this  case,  charges  that  the  act 
was  done  by  both  corporations.    How  they  were  related 
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to  each  other  is  matter  which  it  may  be  important  to 
show  on  the  trial,  in  order  to  make  out  the  case.  If 
it  should  turn  out  in  evidence,  for  illustration,  that 
the  Indianapolis,  Cincinnati,  &  Lafayette  Railroad 
Company  had  leased,  and  was  using  the  road  of  the 
Indianapolis  &  Vincennes  company,  at  the  time  and 
place  when  and  where  the  animal  was  killed,  this 
would  render  both  companies  liable,  under  the  section 
of  the  statute  quoted. 

The  next  question  is  as  to  the  correctness  of  the 
ruling  of  the  court  in  allowing  the  plaintiff  to  intro- 
duce new  and  additional  evidence  after  the  argument 
had  commenced.  We  know  it  is  somewhat  annoying 
to  the  counsel,  when  they  have,  in  argument,  as  was 
probably  the  case  here,  points  out  to  the  conrt 
wherein  the  evidence  is  insufficient,  to  have  the  court 
permit  their  adversary  to  avoid  the  consequences  of 
such  omission  by  allowing  additional  evidence;  and 
perhaps  it  should  not  be  allowed,  except  in  case  of 
surprise  or  excusable  omission.  But  it  is  so  far  a 
matter  in  the  discretion  of  the  subordinate  court,  that 
this  court  has  not,  in  any  case,  interfered.  Coats  t, 
Gregory,  10  Ind,  345  ;  Watt  v.  Alvord,  26  Id.  533. 

The  next  question  is  as  to  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

It  appears  from  the  evidence  that  at  the  southern 
boundary  of  the  town  of  Martinsville,  and  constitut- 
ing such  boundary,  there  was  an  alley  running  east 
and  west ;  that  Main  street  and  Jefferson  street,  run- 
ning parallel,  north  and  south,  with  only  one  tier  of 
blocks  between  them,  terminated,  at  their  southern 
end,  at  this  alley ;  that  when  the  railroad  in  question 
was  being  constructed,  Mitchell  furnished  a  part  of 
the  land  necessary  by  setting  back  his  fence  from  the 
south  side  of  the  alley,  making  altogether  a  space  of 
about  thirty  feet,  including  the  alley  ;  that  the  rail- 
road was  located  and  made  near  the  center  of  this 
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space,  in  part  on  the  alley  and  in  part  on  the  land 
given  by  Mitchell ;  that  there  was  a  fence  along  each 
side  of  this  space,  between  Main  street  and  Jefferson 
street,  Mitchell  owning  the  land  on  the  south  and 
Taylor  on  the  north,  and  each  maintaining  the  fence 
on  his  own  side.  Jefferson  street  terminated  at  the 
alley,  but  Main  street  continued  on  south  of  the  alley 
and  the  railroad.  The  animal  in  question,  and  some 
others,  were  standing  between  the  railroad  and 
Mitchell's  fence,  near  Main  street,  when  the  train 
approached  from  the  west.  Some  of  them  ran  down 
the  continuation  of  Main  street,  south,  while  the 
others,  including  the  colt  which  was  killed,  ran  east ; 
and  the  colt  was  soon  afterwards  found  dead,  at  or 
near  the  southern  termination  of  Jefferson  street. 
There  were  no  cattle-guards  at  the  crossing  of  Main 
street,  nor  anything  else  to  prevent  animals  from  go- 
ing upon  the  railroad  from  Main  street  to  the  point 
where  the  colt  was  killed.  There  is  no  evidence  as  to 
whether  there  \«ere  or  were  not  cattle-guards  at  Jef- 
ferson street. 

The  material  question  is  whether  the  railroad  com- 
pany was  bound  to  have  any  other  fence  along  its 
ailroad,  between  Main  street  and  Jefferson  street,  than 
was  there,  and  whether  they  were  required  to  have  cat- 
tle-guards at  Main  street.  In  other  words,  were  they 
bound  to  fence  in  their  road  at  that  point,  or  be  liable 
for  animals  killed,  without  proof  of  negligence  % 

Counsel  for  the  appellee  insist,  that  in  towns  and 
cities,  railroad  companies  are  bound  to  fence  their 
roads  with  the  same  care  as  without  their  limits,  that 
the  exception  only  extends  to  places  where  it  is  unrea- 
sonable or  improper  that  the  road  should  be  fenced, 
whether  within  or  without  the  corporate  limits  of 
towns  and  cities.  This  position  may  be  correct  as  to 
those  railroads  which  own,  exclusively,  the  right  of 
way  in  a  town  or  city,  in  which  they  run,  or  through 
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which  they  pass.  In  such  a  case  it  would,  it  seems  to 
us,  be  possible  for  the  company  to  fence  in  their  road 
by  making  the  required  fences  along  the  sides  thereof, 
and  the  necessary  cattle-guards  to  prevent  cattle  from 
going  from  the  streets  or  alleys  across  which  the  road 
passes,  upon  the  track  of  the  railroad.  But  this  case 
is  not  one  of  this  character.  There  are  cases  where  the 
railroad  company  has  not  the  exclusive  right  of  way, 
as  where  the  road  runs  along,  instead  of  running  across 
the  street  or  alley,  and  where  others,  as  well  as  such 
company,  have  the  right  to  pass  on  and  along  such 
street  or  alley.  In  such  cases  it  seems  to  us  that  the 
company  is  not  required  to  and  can  not  legally  con- 
struct fences  or  make  cattle-guards  on  or  along  its 
track.  In  the  case  under  consideration,  the  railroad 
ran  partly  on  the  alley  and  partly  on  the  land  given 
by  Mitchell  to  the  company.  We  must  presume  that 
the  alley  was  one  on  which  the  public  had  a  right  to 
travel,  and  which  they  had  a  right  to  use  as  well  as  the 
railroad  company.  The  company  could  not  erect  a 
fence  along  the  north  side  of  the  railroad  without 
placing  the  same  in  the  alley,  and  thus  unlawfully  ob- 
structing the  same.  Nor  could  the  company,  for  the 
same  reason,  construct  cattle-guards  across  the  rail- 
road track,  at  the  east  edge  of  Main  street,  and  run  a 
fence  from  such  cattle-guards  to  the  fence  of  Taylor, 
on  the  line  of  the  east  edge  of  Main  street,  without 
unlawfully  obstructing  such  alley.  But  it  may  be 
said  that  the  animal  in  question  having  been  on  the 
south  side  of  the  railroad,  and  on  the  land  given  to  the 
company  by  Mitchell,  outside  of  the  town  limits,  the 
company  might  have  fenced  there,  and  that  it  might 
have  placed  cattle-guards  and  a  fence  south  of  the 
railroad  to  Mitchell's  fence,  on  the  line  of  the  east 
edge  of  Main  street.  But  these  would  not  inclose  the 
road.  They,  united  to  Mitchell's  fence,  would  only 
make  a  fence  on  the  south  side  of  the  road,  and  pro- 
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dnce  danger  instead  of  safety,  while  the  north  side 
would  be  entirely  open. 

We  are  not  inclined  to  hold  that  the  company  was 
bound  to  make  a  fence  on  the  south  side  at  the  road 
nearer  to  it  than  the  fence  of  Mitchell.  This  fence  was 
only  twelve  or  fourteen  feet  from  the  railroad  track, 
which  would  probably  leav'e  little  enough  space  for 
convenience  in  operating  and  repairing  the  road.  See 
Indianapolis,  &c.  R.  R.  *  Co.  v.  Irish,  26  Ind.  268. 
Under  the  circumstances  disclosed  in  this  case,  we  do 
not  see  how  the  road,  at  the  point  in  question,  could 
legally  have  been  "fenced  in,  and  such  fence  prop- 
erly maintained  by  such  company,"  &c.,  as  contem- 
plated by  the  statute. 

There  is  some  discrepancy  in  the  evidence  as  to 
whether  Mitchell's  fence  was  standing,  at  the  point 
designated,  at  the  time  the  animal  was  killed  or  not. 
We  incline  to  the  opinion  that  it  was ;  but  it  would 
not  change  our  view  if  the  fence  was  not  then  standing 
at  that  point. 

The  appellant  contends  that  because  the  judgment 
before  the  justice  of  the  peace  was  rendered  without 
relief  from  valuation  laws,  and  was,  in  this  respect, 
unauthorized,  the  plaintiff  was  liable  for  costs  from 
the  time  of  filing  the  appeal  bond,  and  a  motion  for 
judgment  to  this  effect  was  made  and  overruled,  to 
which  the  defendant  excepted,  and  this  is  assigned  for 
error.  Counsel  for  the  appellant  have  failed  to  satisfy 
us  that  this  was  erroneous.  No  authority  for  such  an 
order  has  been  furnished  to  us,  and  we  do  not  recall 
any  such  authority. 

The  judgment  is  reversed,  with  costs,  and  the 
cause  remanded. 

Judgment  reversed. 
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THE   INDIANAPOLIS,  CINCINNATI,  &  LAFAY- 
ETTE RAILROAD  COMPANY  %.  ROBIN- 
SON. 

85  Indiana,  880. 

Supreme  Court  of  Indiana  ;  May  Term^  1871. 

Fenc«B.  Ii\|ury  to  cattle.  Pleading.  Under  the  statute  of  IndiaDt 
making  railway  companies  liable  for  injuries  to  stock  upon  rail- 
roads not  securely  fenced,  in  an  action  to  recover  damages  for  such 
injuries  the  complaint  must  allege  that  the  road  was  not  securely 
fenced.  An  averment  that  the  road  '^  was  not  fenced  according  to 
law  '*  is  not  sufficient. 

Independent  of  such  a  statute,  a  complaint  again&t  a  railway  company 
in  an  action  for  damages  for  negligently  killing  stock,  which  does 
not  allege  that  the  injury  did  not  result  from  the  negligence  of  the 
plaintiff,  is  not  good  at  common  law. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
circuit  court  for  Marion  county. 

This  was  an  action  by  Robinson  to  recover  damages 
from  the  Indianapolis,  Cincinnati,  &  Lafayette  Rail- 
road Company,  for  the  killing  by  the  defendant's 
train  of  two  hogs  owned  by  the  plaintiff.  The  history 
of  the  case,  and  the  facts  upon  which  arose  the  ques- 
tions discussed  are  stated  in  the  opinion. 

T.  A.  Hendricks^  0.  B.  Hord^  and  A.  W.  Hendricks^ 
for  the  appellant. 

/.  KlingensmitTi^  for  the  appellee. 

Downey,  Ch.  J. — ^This  action  was  brought  by  the 
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appellee  against  the  appellant  before  a  justice  of  the 
peace,  where  there  was  judgment  for  the  plaintiflf,  and 
an  appeal  to  the  circuit  court.  In  the  latter  court 
there  was  a  trial  by  the  court,  finding  for  the  plaintiff, 
motion  by  the  defendant  for  a  new  trial  overruled,  and 
judgment  on  the  finding. 

Two  questions  are  presented  here :  first,  that  the 
complaint  is  insufficient ;  and  second,  that  the  circuit 
court  should  have  granted  a  new  trial  on  account  of 
the  insufficiency  of  the  evidence. 

The  complaint  alleges,  that  on  or  about  August  14, 
1868,  at  the  county  of  Marion,  and  state  of  Indiana, 
the  defendant  did  kiU  two  hogs  of  the  plaintiff,  of  the 
value  of  thirty  dollars,  through  the  fault,  misconduct, 
and  negligence  of  the  employes,  servants,  and  agents 
of  the  defendant,  by  striking  and  running  over  the 
said  hogs  with  a  locomotive  and  train  of  cars  running 
on  the  defendant's  road,  which  road  was  not  fenced 
according  to  law,  &c. 

It  is  urged  against  the  complaint,  that  it  is  not  a 
good  one  for  negligence,  because  it  does  not  allege  that 
the  plaintiff  was  without  fault ;  and  that  it  is  not  good 
under  the  statute  requiring  railroads  to  be  fenced,  be- 
cause it  does  not  allege  that  the  road  was  not  securely 
fenced,  but  only  alleges  that  the  road  was  "  not  fenced 
according  to  law, ' '  which  it  is  contended  is  a  mere  con- 
clusion of  law. 

To  render  the  company  liable,  under  the  statute,  it 
must  be  alleged  and  proved  that  the  road  was  not 
securely  fenced,  &c.  Indianapolis,  &c.  R.  R.  Co.  v. 
Means,  14  iTid.  30 ;  Indianapolis,  &c.  R.  R.  Co.  v. 
Williams,  15  Id.  486 ;  Indianapolis,  &c.  R.  R.  Co.  v. 
Wharton,  13  Id.  509. 

In  Toledo,  &c.,  R.  R.  Co.  t).  Fowler,  22  Ind,  316, 
this  court  held,  that,  to  allege  that  the  road  was  not 
"fenced  in  by  the  defendant,  in  manner  and  form  as 
in  the  statute  provided,"    was    sufficient.      And   in 

IV.— 85 
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Indianapolis,  &c.  R.  R.  Co.  n.  Adkins,  23  Ind.  340,  it 
was  held  by  this  court,  that  the  allegation  that  the 
road  "was  not  securely  fenced  as  required  bylaw," 
was  sufficient.  But  in  Indianapolis,  &c.  R.  R.  Co.  t. 
Bishop,  29  Ind.  202,  the  court  seems  to  disapprove  of 
the  preceding  xBases,  and  that  in  22  Ind.  is  expressly 
overruled.  The  learned  judge  who  delivered  the 
opinion  says  the  case  in  23  Iiid,  was  not*  in  point,  be- 
cause the  allegation  was,  that  the  road  was  "not 
securely  fenced."  But  the  allegation  was,  as  we  have 
seen,  that  the  road  was  ' '  not  securely  fenced  as  re- 
quired by  law."  In  the  case  in  29  Ind,^  the  court 
held  that  the  allegation,  that  the  road  was  not  fenced 
"as  required  by  law,"  was  only  a  conclusion  of  law, 
and  not  sufficient.  It  is,  perhaps,  more  important  to 
adhere  to  some  one  rule,  than  to  try  to  determine 
which  is  exactly  the  best  or  most  conformable  to  the 
authorities.  Following  the  case  in  29  Ind.^  supra^ 
which  is  the  last  expressed  opinion  of  this  court,  we 
must  hold  the  complaint  in  the  case  at  bar  insufficient 
as  a  complaint  under  the  statute. 

Is  it  good  as  a  complaint  for  an  injury  resulting 
from  the  negligence  of  the  defendant,  at  common  law, 
irrespective  of  the  statute  ?  It  fails  to  allege,  as  will 
be  seen,  that  the  injury  did  not  result  from  the  negli- 
gence of  the  plaintiff.  In  our  opinion,  this  defect 
renders  the  complaint  bad  as  a  complaint  at  common 
law.  In  Wright  v.  Indianapolis,  &c.  R.  R.  Co.,  18 
Ind,  168 ;  Indianapolis,  &c.  R.  R.  Co.  v.  McClure,  26 
Id.  370 ;  Toledo,  &c.  R.  R.  Co.  v.  Bevin,  26  Id.  443,  it 
is  so  held  by  this  court  in  cases  for  killing  cattle. 
Being  governed,  then,  by  these  cases,  we  must  hold 
that  the  complaint  is  fatally  defective  as  a  complaint 
at  common  law.  It  is  contended  by  counsel  for  the 
appellee,  that  as  the  case  originated  before  a  justice 
of  the  peace,  the  complaint  should  not  be  tested  by 
the  same  rules  that  are  applied  to  complaints  in  the 


AMERICAN    RAILWAY    REPORTS.  547 

Webb  c.  Rome,  &c.  R.  R.  Co. 

higher  courts.  But  we  can  not  so  decide.  It  requires 
no  more  skill  in  pleading  to  say  that  the  injury 
resulted  without  any  negligence  on  the  part  of  the 
plaintiff,  than  it  does  to  allege  that  it  resulted  from 
the  negligence  and  carelessness  of  the  defendant. 
Both  allegations  are  necessary  to  make  the  complaint 
substantially  good. 

As  the  case  may  again  have  to  be  tried  upon  the 
facts,  we  express  no  opinion  upon  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  to  sustain  the 
demurrer  to  the  complaint,  and  if  desired,  grant  leave 
to  amend. 

Judgment  reversed. 


WEBB  t?.  THE  ROME,  WATERTOWN,  &  OGDENS- 
BURG  RAILROAD  COMPANY. 

49  HetD  T<yrk,  420. 

Court  qf  Appeals  of  New  TorJc  ;  May  Ternij  1872. 

NegUgenoe.  Fires.  Daring  a  long  continued  and  extreme  drouth, 
and  while  a  strong  wind  was  blowing  from  the  line  of  the  defend- 
ant's railroad  in  the  direction  of  the  plaintifPs  woodland  adjoining, 
a  locomotive  of  the  defendant's  dropped  live  coals  upon  the  track 
opposite  plaintiff's  woodland.  The  coals  set  fire  to  a  tie  on  the 
track,  and  thence  the  fire  was  communicated  to  an  old  tie  and  to 
an  accumulation  of  grass,  weeds,  and  rubbish  on  defendant's  land 
beside  the  track,  whence  the  fire  spread  to  plaintiff's  f^nce,  aud 
upon  his  land,  burning  trees  and  soil.    Hdd^  that  the  damage  8uf- 
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fered  by  the  plain Uff  was  not  bo  remote  aa  to  relieve  the  defendant 
from  liability  on  the  ground  of  negligence  in  setting  the  fire. 

The  act  of  negligence  of  the  defendant  consisted  not  merely  in  snffer- 
ing  the  coals  to  drop  from  the  engine.  The  continued  and  extreme 
dryness  of  the  atmosphere  and  of  the  earth  and  its  herbage,  and  of 
all  matter  that  was  upon  the  earth  at  that  place ;  the  blowing  of 
the  wind  with  the  strength  it  did,  and  in  the  direction  it  did;  the 
accumulation  of  weeds,  grass,  and  rubbish  by  the  side  of  the  de- 
fendant's track,  between  it  and  the  plaintiff's  land,  were  all  con- 
stitutents  of  the  act  of  the  defendant,  and  went  together  to  make 
it  negligent.  The  result  was  an  ordinary,  usual,  and  necessaiy 
result,  and  reasonably  to  be  expected.  And  the  question  of  negli- 
gence, under  the  circumstances,  was  properly  submitted  to  the  jury. 

Bvidenoe.  On  the  trial  of  such  an  action,  testimony  as  to  the  presence 
of  coals  on  the  track  at  the  time  of  the  fire,  or  at  the  place  of  the 
fire  at  other  times  not  remote  therefrom,  or  at  once  after  the  passage 
of  the  particular  engine  from  time  to  time,  is  pertinent  and  proper. 

Negligence.  Fires.  The  English  statutes  of  Anne  (6  Amu^  ch.  31, 
S  67)  and  of  George  UL  (14  Qeo.  JIL  ch.  78,  §  76j— which  profide 
for  exemption  from  liability  for  fires  accidentally  began,— even  if 
they  are  part  of  the  common  law  of  New  York,  do  not  afford  any 
defense  to  one  who  negligently  sets  or  manages  a  fire  by  the  spread 
of  which  damage  is  caused  to  his  immediate  neighbor. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
Judicial  department. 

This  was  an  action  by  Alfred  Webb  to  recover 
damages  fi'om  the  Rome,  Watertown,  &  Ogdensburg 
Railroad  Company  for  injuries  by  fire  to  woodland 
owned  by  the  plaintiff,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

It  appeared,  on  the  trial,  that  during  an  extreme 
drouth,  and  at  a  time  when  the  wind  was  blowing 
strongly  from  the  defendant' s  road  towards  the  wood 
lot  of  the  plaintiff,  one  of  the  defendant's  locomotives 
in  passing  along  its  road,  opposite  this  wood  lot,  drop- 
ped live  coals  upon  the  track.  There  was  evidence 
tending  to  show  that  this  was  due  to  the  defective  con- 
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Btmction  of  the  engine,  which  permitted  the  live  coals 
to  escape.  These  coals  set  fire  to  a  tie  on  the  track ; 
thence  the  fire  was  communicated  to  an  old  tie  at  the 
side  of  the  track  and  to  weeds  and  grass  which  had 
been  cut  down  beside  the  track,  and  to  other  rubbish 
on  defendant's  land,  all  of  which  in  consequence  of  the 
drouth  were  very  dry  ;  and  by  them  the  fire  was  con- 
ducted to  the  fence,  and  thence  upon  plaintiff's  land, 
burning  the  trees  and  soil. 

The  court  allowed  the  plaintiff  to  give  evidence 
showing  that  defendant's  engine  for  a  month  or  two 
before  the  fire  had  dropped  quantities  of  live  coal  in 
the  locality  of  the  fire ;  that  there  were  live  coals  upon 
the  track  at  other  places  at  the  time  of  the  fire  ;  and 
that  coal  at  other  times  had  dropped  from  the  engine 
in  question  ;  to  all  which  the  defendant  objected. 

Defendant' s  counsel  moved  for  a  nonsuit  upon  the 
ground  that  no  negligence  on  the  part  of  defendant 
had  been  shown,  and  that  the  damages  were  too  remote. 
The  motion  was  denied.  The  jury  found  a  verdict  for 
the  plaintiff,  and  judgment  for  him  was  entered  there- 
on. From  this  judgment  the  defendant  appealed  to 
the  general  term,  which  affirmed  the  judgment ;  and 
from  the  judgment  of  the  general  term  the  defendant 
appealed  to  the  court  of  appeals. 

Edmund  B.  Wynne^  for  the  appellant. 

Plaintiff's  loss  was  not  the  direct  and  immediate 
result  of  defendant's  act,  and  the  latter  is  not  liable. 
Bacon  Max.^  Reg,  1,  vol.  3,  p.  223 ;  Ryan  t).  New 
York  Central  R.  R.  Co.,  35  N.  Z.  210;  Pennsylvania 
R.  R.  Co.  D.  Kerr,  62  Pa.  St  363. 

Points  which  pass  sub  silentio  are  not  to  be  re- 
garded as  adjudged.  People  v.  Corning,  2  Com.  15 ; 
Freeland  v.  McCuUoch,  1  Duer  {N.  T.)  414 ;  John- 
Bton  V.  Kniffin,  2  J.  R.  {N.  T. )  36. 

The  fire  was  accidental,  within  6  Anne^  ch.  31,  § 
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67,  as  amended  14  Geo.  III.,  ch.  781,  §  76,  That  is  a 
part  of  the  common  law  and  excuses  defendant  from 
liability.  Lansing  -d.  Stone,  37  Barb.  17 ;  1  Black. 
Com.  431. 

James  F.  Starbucks  for  the  respondent. 

Where  running  in  a  place  of  peculiar  exposure  to 
fire,  extra  diligence  is  required  of  a  railroad.  Fero  t. 
Buffalo,  &c.  E.  R.  Co.,  22  N.  Y.  209 ;  Phillips  v.  R. 
W.  &  O.  R.  R.  Co.,  Oen.  Term,  fourth  department. 
The  evidence  to  the  dropping  of  coals  was  proper. 
Sheldon  v.  Hudson  River  R.  R.  Co.,  14  i\r.  T.  218; 
Hinds  V.  Barton,  25  Id.  544 ;  Field  v.  New  York  Cen- 
tral R.  R.  Co.,  32  Id.  339.  The  evidence  of  negligence 
was  sufficient  to  go  to  the  jury,  and  their  finding  is 
conclusive.  Rood  v.  New  York,  &c.  R.  R.  Co.,  16 
Barb.  {N.  T.)  80 ;  Fero  t?.  Buffalo,  &c.  R.  R.  Co.,  22 
N.  Y.  209  ;  Sheldon  t>.  Hudson  River  R,  R.  Co.,  14  Id. 
218  ;  Hinds  v.  Barton,  26  Id.  644  ;  Field  v.  New  York 
Central  R.  R.  Co.,  32  Id.  339. 

Where  one  carelessly  kindles  a  fire  upon  his  o\*'n 
premises,  which  necessarily  communicates  to  and 
burns  another's  property,  he  is  liable.  18  Barb.  {uV. 
Y)  80;  3  Kent.  Com.  436,  note  a;  4  Id.  18,  83: 
Fielter  v.  Phippard,  63  E^ng.  C.  L.  346 ;  11  Ad.  & 
Ell.  {N.  S.)  347 ;  Clarke  v.  Foote,  8  J.  B.  421  ;  3  Kerd 
Com.  436,  note  a/  4  Id.  81,  83;  Barnard  v.  Poor,  21 
Pick.  {Mass.)  378;  Hart  v.  W.  R.  Co.,  13  Mete. 
(Mass.)  99;  Piggott  v.  E.  C.  R.  Co.,  54  J3?ig.  C.  L. 
228  ;  Cook  t).  C.  T.  Co.,  1  Denio  {N.  F.  )  91 ;  Vaughn 
^).  Menlove,  32  Bug.  C.  L.  208 ;  3  Bing.  {N.  C.)  468 ; 
Simons  v.  Monier,  29  Barb.  {JST.  Z.)  421 ;  Field  v.  New 
York  Central  R.  R.  Co.,  32  N.  Y.  339. 

The  statute  6  Anne  and  14  George  III.  were  never 
in  force  in  the  colony  of  New  York,  and  did  not  be- 
come part  of  our  common  law.  1  Blacks.  Com.  101 ; 
1  Jo7ies  &  Ves.  Stat.,  ch.  36,  281.    If  retained,  they  do 
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not  extend  to  fires  occasioned  by  negligence.  63  Eng. 
C.  L.  346,  347 ;  Vaughn  v.  Taff  Vale  Railway,  3  Hurls. 
<fe  N.  742. 

FoLGER,  J. — I  think  that  the  question  whether  the 
defendant  was  negligent  in  kindling  the  fire,  was 
properly  left  to  the  jury  to  decide.  It  is  true  that 
employes  of  the  defendant  who  were  called  as  wit- 
nesses, did  testify  with  more  or  less  positiveness  and 
particularity,  that  the  engines  of  the  defendant,  and 
the  one  engine  especially  complained  of,  were  fitted 
with  all  the  best  appliances  in  known  practical  use  for 
the  prevention  of  the  escape  of  fire;  and  that  the 
engines  and  this  engine  and  these  appliances  were  in 
good  order  at  the  time  of  the  fire.  On  cross-examina- 
tion, however,  most  if  not  all  of  these  witnesses  made 
statements  tending  to  show  that  there  was  something 
in  the  construction  or  mode  of  attaching  some  of  these 
appliances,  which  left  a  chance  for  the  escape  of  coals 
of  a  size  which  was  dangerous.  And  most  if  not  all  of 
them  did  concede,  that  if  coals  were  found  of  the  size, 
and  in  the  quantity,  and  with  the  frequency,  and  at 
the  places  spoken  of  by  other  witnesses,  it  must  have 
been  that  the  engines  and  this  engine  of  the  defend- 
ants were  not  in  good  order  in  the  apparatus  and  ap- 
pliances provided  to  prevent  the  escape  of  fire.  These 
other  witnesses  were  as  positive  and  as  particular  as 
were  the  witnesses  for  the  defendant.  It  was  for  the 
jury  to  decide  where  they  would  put  their  belief  ;  and 
to  find  that  the  engines  were  not  well  provided  with 
the  requisite  preventive  apparatus,  or  that  being  so 
provided  it  had  been  suffered  to  get  into  bad  order, 
or  that  they  were  well  provided  with  sufficient  and 
proper  apparatus,  well  cared  for  and  in  complete 
order. 

The  verdict  shows  that  the  jury  found  that  the  de- 
fendant was  negligent,  either  in  the  lack  of  provision 
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of  proper  and  sufficient  apparatus,  or  in  not  well  car- 
ing for  it  after  it  was  attached  to  the  engine. 

And  upon  the  issue  which  arose  on  this  question, 
the  testimony  as  to  the  presence  of  coals  on  the  track, 
at  the  time  of  the  fire,  or  at  the  place  of  the  fire  at 
other  time  not  long  therefrom,  or  at  once  after  the 
passage  of  this  engine  from  time  to  time,  was  pertinent 
and  proper. 

The  verdict  of  the  jury  rendered  upon  testimony 
proper,  competent,  and  sufficient,  has  established  that 
this  state  of  facts  existed.  At  a  time  of  continued 
and  extreme  drouth,  while  a  strong  wind  was  blowing 
from  the  land  of  the  defendant  toward  the  wood-land 
of  the  plaintiff,  a  fire  was  negligently  kindled  by  the 
defendant  on  its  land,  which  was  self-fed  with  dry  and 
combustible  matter,  accumulated  there  in  more  than 
ordinary  quantity  by  the  direct  act  and  sufferance  of 
the  defendant.  This  fire,  fanned  and  driven  by  this 
wind,  spread  through  this  matter  to  the  fences  of  the 
defendant,  and  burned  them,  and  on  to  the  wood-land 
of  the  plaintiff  lying  immediately  contiguous  to  land 
of  the  defendant,  and  there  burning  and  injuring  his 
growing  forest  trees,  did  him  damage. 

The  defendant  contends  that  on  this  state  of  facts, 
as  a  matter  of  law,  it  is  not  liable  to  the  plaintiff. 
This  contention  is  put  upon  the  single  ground  that  the 
damage  suffered  by  the  plaintiff  is  too  remote. 

In  my  judgment,  this  position  of  defendant  can  not 
be  maintained. 

It  certainly  is  not  a  novel  proposition,  that  he  who 
by  his  negligence  or  misadventure  creates  or  suffers  a 
fire  upon  his  own  premises,  which  burning  his  prop- 
erty spreads  thence  on  to  the  immediately  adjacent 
premises  of  another,  and  there  destroys  the  property 
of  the  latter,  is  liable  to  him  in  an  action  for  the  dam- 
age which  he  has  suffered. 

See  Beaulieu  v.  Finglam,  cited  by  Denio,  J.,  in 


AMERICAN    RAILWAY    REPORTS.  555 

Webb  ».  Rome,  &c.  R.  R.  Co. 

Althorf  «.  Wolfe,  22  N.  T.  355-366,  from  the  Tear 
Books;  Snagg's  Case,  reported  as  anonymous,  Oro. 
Eliz.  10,  pi.  5  ;  Tuberville  v.  Stamp,  1  8al7c.  13 ;  Pan- 
tam  V,  Isham,  Id.  19  ;  Clark  7).  Foot,  8  J.  B.  421.  Nor 
is  it  one  which  though  once  held,  has  in  later  days 
been  questioned  and  discarded.  Pilliter  v.  Phippard, 
11  Add.  &  Ell.  {N.  8.)  *347  ;  63  EJ.  C.  L.  R.  346  ;  Barn- 
ard V.  Poor,  21  Pick.  {Mass.)  378 ;  Field  v.  New  York 
Central  R.  R.  Co.,  32  iT.  T.  339 ;  Smith  v.  London, 
&c.  R.  Co.,  Law  Hep.  6  Com.  PI.  98. 

"This  rule,  it  was  said,  was  founded  on  the  gene- 
ral custom  of  the  realm  ;  in  other  words,  it  was  a  pe- 
culiarity of  the  common  law"  (Viscount  Canterbury 
t?.  Att'y-Gen.,  1  Phill.  306),  and  has  its  support  in 
the  maxim  "every  man  must  use  his  own  so  as  not  to 
hurt  another"  (1  Salk.  13,  supTa\  and  it  was  applied 
not  only  to  the  case  of  a  fire  arising  in  a  house,  but  to 
that  of  one  arising  on  the  open  land ;  and  not  only 
where  the  fire  was  intentionally  set  and  carelessly  man- 
aged, but  where  negligently  kindled. 

At  first  it  was  held  that  the  defendant  was  liable 
though  guiltless  of  negligence,  and  that  he  could  de- 
fend himself  only  by  showing  that  the  fire  was  excited 
by  some  superior  cause  which  he  could  not  resist 
nor  control.  And  so  firmly  fixed  was  this  rule  in  the 
common  law,  that  there  must  needs  be  a  statute  to 
soften  its  rigor.  6  Anne^  ch.  31,  §  67,  and  14  Geo. 
III.  ch.  78,  §  76. 

We  have  the  common-law  principle  well  established 
and  thoroughly  recognized  and  still  existing  to  this  ex- 
tent ;  that  he  who  negligently  sets  or  negligently  man- 
ages a  fire  in  his  own  property,  is  liable  to  his  immedi- 
ate neighbor  for  the  damage  caused  to  him  by  the  spread 
of  the  fire  on  to  his  neighbor's  next  adjacent  property. 

It  is  a  principle  too  firmly  fixed,  and  certainly  in 
cases  like  the  present,  too  reasonable  and  salutory,  to 
be  shaken  for  light  considerations. 
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It  is  said  that  in  the  cases  cited  above,  the  point 
now  made  by  the  defendant  was  not  raised ;  that  it 
passed  sub  silent io.  And  citations  are  made  to  show 
that  points  which  pass  sub  silentio  are  not  to  be 
regarded  as  having  been  adjudged.  It  is,  however, 
equally  as  true,  that  where  there  has  been  a  long 
series  of  unifonn  decisionSj  asserting  the  same  princi- 
ple, and  reaching  the  same  conclusion  upon  facts  which 
are  alike,  where  a  point  now  lately  made  was  as  much 
involved,  the  fact  that  the  point  has  not  been  in  any  of 
all  these  cases  raised  by  counsel  or  stated  by  the  court, 
is  strong  support  that  it  is  now  made  without  ground. 
In  each  of  two  cases  hereafter  noticed,  much  relied 
upon  by  the  defendant,  Littleton's  rule  is  cited  with 
approval  from  1  Vern.  386 ;  "  what  never  was,  never 
ought  to  be."  See,  also,  Vose  v.  L.  &  Y.  A.  W.  Co., 
2  H,  &  N.  728,  734. 

Again:  It  is  urged  that  the  statute  of  Anne,  as 
amended  by  that  of  the  third  George  above  cited,  is  a 
part  of  the  common  law  of  this  state  ;  and  that  thereby 
it  is  provided  that  "no  action,  suit,  or  process  what- 
ever shall  be  had  against  any  person  in  whose  house, 
chamber,  stable,  barn,  or  other  building,  or  on  whose 
estate,  any  fire  shall  .  .  •  •  accidentally  begin, 
nor  shall  any  recompense  be  made  by  such  person  for 
any  damage  thereby,  any  law,  usage,  or  custom  to  the 
contrary  notwithstanding." 

It  is  not  needed  that  it  be  determined  whether  the 
claim  that  these  statutes  are  a  part  of  the  common  law 
of  this  state  is  well  founded.  It  is  suflSicient  to  say  of 
them,  that  they  apply  only  in  a  case  in  which  the  fire 
did  "accidentally  begin  ;"  and  that  it  has  been  held, 
on  grave  consideration,  that  a  fire  arising  from  negli- 
gence is  not  one  which  doe^  accidentally  begin,  and 
that  the  statutes  referred  to  afford  no  defense  to  one 
who  negligently  sets  or  manages  his  fire.  Filliter  ^. 
Phippard,  supra.    It  is  also  urged  that  the  decision  in 
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Ryan  v,  New  York  Central  R.  R.  Co.,  35  N.  Y.  210, 
followed  and  approved  in  Pennsylvania  R.  R.  Co.  v. 
Kerr,  62  Pa.  SL  353,  has  announced  a  rule  which  con- 
flicts with  the  cases  herein  above  cited.     I  do  not  un- 
derstand it  to  be  so,  or  that  the  decision  in  35  If.    Y. 
and  62  Pa.  Si.  supra,  put  forth  a  new  rule  of  law,  or 
one  which  has  not  been  acted  upon  and  recognized 
pari  passu,  with  the  recognition  and  growth  of  the 
principles  upon  which  most  of  the  cases  above  cited 
are  based.    In  Ryan' s  Case,  the  opinion  of  the  court 
was  that  the  action  could  not  be  sustained,  for  the  rea- 
son that  the  damage  incurred  by  the  plaintiff  was  not 
the  immediate  but  the  remote  result  of  the  negligence 
of  the  defendant.    It  certainly  was  not  a  new  rule  that 
the  damages  resulting  from  an  act  may  be  top  remote 
for  the  actor  to  be  liable  therefor.    The  court  defined 
remote  damages  to  be  those  which  are  not  an  ordinary 
and  natural,  not  an  expected,  not  a  necessary  and 
usual  result  of  the  negligent  act ;  and  still  further,  as 
those  which  depend  upon  a  concurrence  of  accidental 
and  varying  circumstances,  over  which  the  negligent 
party  has  no  control.    This  was  not  a  modern  defini- 
tion.    The  facts  in  the  Ryan  case  are  familiar,  but 
they  can  be  repeated  briefly.    The  defendant  by  its 
negligence  in  not  keeping  in  sufficient  good  order  its 
engine,  or  in  not  properly  managing  it,  set  fire  to  its 
own  wood- shed  and  the  contents  thereof.     The  fire  from 
this  was  communicated  through  an  intervening  vacant 
space  of  one  hundred  and  thirty  feet,  to  the  building  of 
the  plaintiff  standing  on  his  premises,  which  were 
not  in  contiguity  with  those  of  the  defendant,  and  it 
was  destroyed.     And  the  pith  of  the  decision  is,  that 
this  was  a  result  which  was  not  necessarily  to  be  anti- 
cipated from  the  fact  of  the  firing  of  the  wood-shed 
and  its  contents  ;  that  it  was  not  an  ordinary,  natural, 
and  usual  result  from  such  a  cause  ;  but  one  depend- 
ent upon  the  degree  of  heat,  the  state  of  the  atmos- 
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phere,  the  condition  and  materials  of  the  adjoining 
structures  and  the  direction  of  the  wind,  which  are 
said  to  be  circumstances  accidental  and  varying.  The 
principle  applied  was  the  converse  of  that  enforced  in 
V^andenburgh  v,  Truax,4  Denio  {N,  T.)  464,  which  was 
that  the  consequence  complained  of  was  the  natural 
and  direct  result  of  the  act  of  the  defendant.  This 
principle  is  said  in  the  Ryan  case  not  to  be  inconsis- 
tent with  that  which  controlled  the  disposition  of  the 
latter  case,  and  to  be  unquestionably  sound,  but  to  be 
applied  according  to  sound  judgment  in  each  case  as  it 
arises. 

The  case  from  the  Pennsylvania  Reports  is  the 
same  in  its  material  facts,  the  same  in  the  principle  on 
which  it  is  put,  and  in  the  process  of  reasoning  by 
which  that  principle  is  applied  to  the  facts. 

I  am  of  the  opinion,  that  in  the  disposition  of  the 
case  before  us,  we  are  not  to  be  controlled  by  the  au- 
thority of  the  case  in  35  N.  T.  more  than  we  are  by 
that  of  the  long  line  of  cases  which  preceded  it,  and 
which  have  been  herein  cited  and  adverted  to.  It 
announces  no  new  principle.  It  recognizes  the  princi- 
ple which  it  adopts  as  one  before  that  established,  and 
applying  it  to  the  facts  therein  existing,  holds  that 
the  damage  sued  for  was  not  the  necessary  and  natural 
result  of  the  negligent  act.  A  different  state  of  facts 
brought  into  the  focus  of  the  same  principle,  would 
give  a  diiferent  conclusion.  It  is  proper,  however,  to 
say,  that  it  is  not  necessary  in  this  case  to  differ  from 
or  to  question  the  reasoning  in  that  case,  which  forti- 
fies the  conclusion  there  reached,  by  a  consideration 
of  the  relations  of  men  to  each  other  in  populous  vil- 
lages and  cities,  and  the  disastrous  consequences  to 
follow  from  holding  one  liable  for  his  own  or  his 
servant's  negligence  by  which  a  fire  is  kindled  in  hia 
house  which  spreads  to  the  property  of  one  or  more 
neighbors. 
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Let  US  look  at  the  facts  and  circumstances  in  the 
case  before  us.  It  is  argued  that  the  negligent  act  of 
the  defendant  here  was  only  the  suffering  of  coals  to 
drop  from  its  engine.  It  can  not  be  so  circumscribed. 
The  negligence  consisted  not  merely  in  that.  It  was 
an  act  of  negligence  made  up  of  all  the  facts  and  cir- 
cumstances in  which  the  coals  were  let  fall.  The  in- 
sufficient or  deranged  condition  of  the  preventive 
apparatus  of  the  engine,  the  continued  and  extreme 
dryness  of  the  atmosphere,  and  of  the  earth  and  its 
herbage,  and  of  all  matter  that  was  upon  the  earth  at 
that  place ;  the  blowing  of  the  wind  with  the  strength 
it  did,  and  in  the  direction  it  did  ;  the  accumulation 
of  weeds,  grass,  and  rubbish  by  the  side  of  the  defend- 
ant's  track,  between  it  and  the  plaintiff' s  land ;  were 
all  constitutents  of  the  act  of  the  defendant,  and  went 
together  to  make  it  negligent.  It  would  not  be  negli- 
gent to  throw  aside  a  lighted  match  upon  the  margin 
of  a  stream,  or  into  grass  that  is  lush.  It  would  be 
negligent  to  fast  hold  it  in  one' s  hand  unlighted,  in  a 
powder-mill.  "Now  the  definition  of  negligence," 
Bays  WiLLES,  J.,  "is  the  absence  of  care  according  to 
the  circumstances."  Vaughan  t?.  Taff  Vale  R.  Co., 
6  Hurlst  &  iT.,  679-687.  And  this  meets  the  further 
position  taken  in  the  argument,  that  as  the  negligent 
act  of  the  defendant  was  the  dropping  of  the  coals,  it 
can  not  be  said  that  this  was  the  cause  of  the  burning 
of  the  plaintiff's  woods;  for  the  coals,  it  is  said,  set 
fire  only  to  the  tie  within  the  track  of  the  defendant, 
and  thus  it  was  not  the  live  coal  from  off  the  engine 
which  fired  the  plaintiff's  timber.  The  coal  fired  the 
tie ;  fire  or  heat  from  that  touched  the  old  tie  lying 
beside  and  extending  at  a  right  angle  from  the  track  ; 
fire  from  that  ignited  the  dry  herbage,  the  gathered 
weeds  and  grass,  and  the  rubbish  down  the  side  of  the 
bank ;  fire  from  that  caught  in  the  fence  of  the  defend- 
ant; and  that  burning  communicated  with  material 
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on  the  plaintiff's  land ;  and  so  not  by  the  first  cause, 
but  by  the  last  cause,  so  many  removes  from  the  first, 
which  was  the-  negligent  act,  was  his  property  con- 
sumed. Such  is  the  reasoning  used  to  show  that  this 
damage  is  too  remote  from  the  defendant's  negligent 
act,  for  a  liability  therefor  to  be  incurred  thereby. 
Here,  too,  the  act  of  negligence  is  limited  to  the  drop- 
ping of  the  coal ;  and  so  limited  it  is  plausible  to  call 
the  results  which  followed  consequential  steps,  each 
farther  removed  from  the  prime  act  of  negligence,  and 
hence  the  last  too  remote  therefrom  to  be  a  necessary 
and  expected  result. 

But  if  in  a  time  of  extreme  drouth  and  high  wind, 
there  be  laid  or  suffered  to  gather  a  train  of  readily 
combustible  matter  up  to  the  bounds  of  another's 
property ;  it  is  not  to  be  denied  but  that  it  is  an  act 
of  negligence  to  drop  fire  at  the  hither  end  of  that 
train  ;  nor  but  that  it  is  an  ordinary,  a  usual,  a  neces- 
sary result,  reasonably  to  be  expected,  that  the  fire 
will  run  from  particle  to  particle  through  it,  and  catch 
in  whatever  will  burn  which  is  adjacent  at  the  thither 
end. 

Such  was  substantially  the  state  of  matters  in  the 
case  before  us.  And  the  learned  judge,  Thompson, 
Ch.  J.,  who  delivered  the  opinion  in  Kerr's  Case,  in 
62  Pa.  St. ,  foresaw  the  possibility  of  such  a  case ; 
''there  might  possibly  be  a  case,"  he  says,  '' in  which 
the  causes  of  disaster,  although  seemingly  removed 
from  the  original  cause,  are  still  incapable  of  separa- 
tion from  it,  and  the  rule  suggested  might  be  inap- 
plicable. And  in  Vaughan  ^.  Taff  R.  Co.,  supra^ 
CooKBURN,  Ch.  J.,  says,  that  if  the  jury  had  found 
that  the  fire  was  cast  by  the  defendant  upon  the  herb- 
age, and  other  combustible  matter  upon  the  bank  of 
the  raUway,  which  caught  fire  therefrom,  and  thence 
extended  to  the  plaintiff' s  wood,  the  defendant  would 
be  liable.     In  Smith  v.  London,  &c.  R.  Co.,  supray 
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counsel  for  the  plaintiff  in  argument  claimed  that  the 
negligence  of  the  defendant  in  leaving  the  trimmings 
of  the  hedges  on  the  sides  of  the  line  for  fourteen  days 
in  unusually  dry  weather,  was  the  immediate  cause  of 
the  damage  to  the  plaintiff.  The  counsel  for  the  de- 
fendant, on  the  other  hand,  insisted  that  there  was  a 
combination  of  circumstances  for  which  the  defendant 
was  not  responsible,  and  the  result  was  what  no 
reasonable  person  could  have  anticipated.  Bovill, 
Ch.  J.,  in  giving  his  opinion  as  one  of  the  majority  of 
the  court,  thinks  "  it  impossible  to  say  that  there  was 
not  evidence  from  which  a  jury  might  be  justifiied  in 
concluding  that  there  was  negligence  as  regards  the 
plaintiff,  and  that  the  destruction  ....  was  the 
natural  consequence  of  their  (the  defendants')  negli- 
gence." And  see  Scott  ij.  Hunter,  46  Pa.  St.  192; 
McGraw  2?.  Stone,  53  Id.  441. 

The  question  in  the  case  in  hand  arises  upon  a  mo- 
tion made  by  the  defendant  to  nonsuit  the  plain tiflf, 
which  was  denied  and  exception  taken,  and  upon  an 
exception  to  a  refusal  by  the  court  to  charge  the  jury 
that  if  the  fire  originated  by  the  negligence  of  the  de- 
fendant in  permitting  coals  to  drop  from  its  engines 
and  kindling  a  fire  upon  its  own  premises,  from  which 
it  spread  and  burned  the  timber  of  the  plaintiff  in  an 
adjacent  lot,  the  defendant  was  not  responsible. 

.  I  am  of  the  opinion  that  there  was  evidence  to  be 
submitted  to  the  jury,  whether  the  defendant  was  not 
negligent  in  the  use  of  its  property,  and  whether  the 
injury  complained  of  was  not  a  probable  consequence 
of  the  negligent  acts  and  omissions  of  the  defendant. 

The  defendant  asks  in  effect  that  this  court  hold 
that  it  is  not  liable  for  the  damage  to  the  plaintiff,  un- 
less it  appears  that  the  coals  which  escaped  from  the 
engine  were  cast  from  the  engine  directly  upon  the 
property  of  the  plaintiff  which  was  injured.  If  the  air 
had  been  the  medium  through  which  was  conveyed 
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the  same  fire  which  left  the  engine,  it  seems  to  be  con- 
ceded that  the  damage  was  the  immediate  and  natural 
result  of  the  negligence.  I  am  unable  to  perceive  a 
reasonable  distinction  between  the  air  as  a  medium  of 
conveying  the  fire,  and  the  denser  matter  which  had 
accumulated  upon  the  ground  there.  Nor  am  I  able 
to  confine  the  act  of  negligence  to  the  dropping  of  the 
coal  from  the  engine,  and  thus  separating  it  from  all 
the  other  concurring  acts  and  omissions  of  the  defend- 
ant, make  that  the  solitary  prime  cause  of  a  series  of 
causes.  If  this  were  so,  it  might  as  well  be  said  that 
of  a  hundred  growing  trees  burned  by  a  fire  kindled 
among  them  by  a  cinder  thrown  from  a  locomotive,  the 
suflferer  could  recover  for  only  the  one  upon  which  the 
cinder  fell,  and  that  as  the  others  took  fire  from  the 
flame  of  that,  it  was  not  the  negligent  act  which 
caused  their  destruction. 

I  am,  therefore,  of  the  opinion  that  there  was  no 
error  committed  at  the  trial,  and  that  the  judgment 
appealed  from  should  be  aflSrmed,  with  costs. 

All  concurred. 

Judgment  aflSrmed. 


AMERICAN    RAILWAY    REPORTS,  561 

Chicago,  &c.  R.  Co.  v.  McCahilL 


THE  CHICAGO  &  NORTHWESTERN  RAILWAY 

COMPANY  V.  McCAHILL. 

56  lUinoU,  28. 

Supreme  Court  of  Illinois  ;  September  Term^  1870. 

Negligence.  Fires.  Evidence.  Tn  an  action  against  a  railway  com- 
pany to  recover  for  damage  to  property  from  fire  communicated 
from  the  defendant's  locomotive,  brought  under  a  statute  which 
declares  that  the  fact  that  the  fire  waB  communicated  from  the 
engine  shall  be  prima  fade  evidence  of  negl'gence  on  the  part  of 
the  company  using  the  engine,  upon  proof  of  that  fact,  the  burden 
of  proving  that  the  locomotive  was  in  good  order  is  upon  the  de- 
fendant. And  evidence  that,  at  the  time  of  the  injury,  the  locomo- 
tive threw  out  an  unusual  quantity  of  lire,  will  sustain  a  verdict  for 
the  plaintiff,  notwithstanding  direct  testimony  that  the  locomotive 
was  in  good  repair,  and  provided  with  proper  appliances  to  arrest 
sparks. 

In  such  a  case,  it  i,s  not  error  to  allow  a  witness,  testifying  to  the  loss 
of  articles  destroyed  by  the  fire,  to  refresh  his  memory  from  a 
memorandum  of  such  articles.  And  evidence  of  the  destruction  of 
articles  not  included  in  the  declaration  is  admissible,  as  part  of  the 
Te%  gefta;  though  no  damages  could  be  recovered  for  the  loss  of 
such  articles. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
circuit  court  of  Kane  county. 

This  was  an  action  by  James  McCahill  to  recover 
from  the  Chicago  &  Northwestom  Railway  Company 
damages  for  the  destruction  of  his  property  by  fire 
communicated  from  the  defendant's  locomotive.  The 
facts  in  the  case  are  stated  in  the  opinion.  Judgment 
was  rendered  for  the  plaintiff ;  and  from  the  judgment 
the  defendant  appealed. 

IV.  -80 
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A.  M.  HerringtoUy  for  the  appellant. 

Blanchard  &  Silver^  and  Joslyn  &  Slavin^  for  the 
appellee. 

Scott,  J. — ^This  was  an  action  on  the  case,  brought 
in  the  circuit  court  of  Kane  county  by  the  appellee,  to 
recover  for  the  loss  of  a  barn  and  contents,  alleged  to 
have  been  destroyed  by  fire  communicated  from  the  en- 
gine of  appellants  running  on  their  road  through  the 
village  of  Woodstock. 

It  is  averred  in  the  declaration  that  at  the  time  the 
fire  occurred  the  engine  of  the  appellants  was  not  pro- 
vided with  the  best  and  most  usual  mechanical  con- 
trivances to  prevent  the  improvident  escape  of  fire 
sparks,  and,  by  reason  of  the  neglect  in  that  regard, 
the  appellants  were  guilty  of  culpable  negligence  in 
running  the  engine  on  their  road  in  its  then  con- 
dition. 

The  evidence  preserved  in  the  record  is  of  such  a 
character  that  it  leaves  no  serious  doubt  on  the  mind 
that  the  fire  which  destroyed  the  property  of  the  ap- 
pellee on  April  16,  1869,  was  occasioned  by  fire  sparks 
emitted  from  the  locomotive  engine  passing  at  the 
time,  and  fully  justified  the  finding  of  the  jury  on  that 
issue.  A  number  of  witnesses,  on  whose  testimony  the 
jury  must  have  relied,  state  that,  at  the  time  the  engine 
passed  the  premises  of  the  ap{)ellee,  it  was  emitting  an 
unusual  volume  of  fire  sparks  and  that  some  of  them 
were  carried  a  great  distance  from  the  track.  The  dis- 
tinct marks  left  by  the  fire  emitted  from  the  engine 
were  to  be  seen  in  many  places  near  the  premises  of 
the  appellee.  The  property  destroyed  stood  some 
sixty  feel'  from  the  track  and  not  far  distant  from  the 
depot.  While  the  witnesses  do  not  agree  as  to  the 
exact  hour  that  the.  engine  passed  the  premises  on  the 
day  of  the  fire,  they  do,  substantially,  all  agree  that 
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the  fire  occurred  soon  after  the  train  passed.  After  a 
careful  consideration  of  all  the  evidence,  we  can  reach 
no  other  conclusion  than  tha4;  arrived  at  by  the  jury, 
that  the  fire  that  caused  the  destruction  of  the  prop- 
erty in  question  was  occasioned  from  fire  sparks  emit- 
ted from  the  engine  of  appellants,  while  in  use  on  their 
road.  No  other  explanation  of  the  origin  of  the  fire  is 
or  can  be  given  consistently  with  the  evidence.  The 
fire  that  occasioned  the  damage  complained  of  occur- 
red after  the  passage  of  the  act  of  1869.  Gross  Comp. 
p.  554.  And  by  the  provisions  of  that  act,  the  fact 
that  the  fire  was  occasioned  from  the  engine,  is  made 
tuM  prima  facie  evidence  of  negligence  on  the  part  of 
the  company,  and  of  its  agents  and  servants  in  charge 
at  the  time.  This  primary  fact  in  the  case  being  once 
established  by  the  evidence,  the  burden  of  proving 
that  the  engine  was  in  good  order  at  the  time,  and  pro- 
vided with  all  the  best  Jind  most  usual  mechanical 
contrivances  to  prevent  the  escape  of  fire  sparks, 
rested  on  the  c^ompany.  Under  the  provisions  of  that 
act  it  is  the  duty  of  the  company  to  rebut,  by  aflSrma- 
tive  evidence,  the  prima  facie  case  made  by  proof  of 
the  single  fact  that  the  fire  which  caused  the  injury 
complained  of  was  occasioned  by  the  engine.  The  use 
of  steam  as  a  propelling  power  on  the  lines  of  railroad  is 
known  to  be  dangerous  to  property  in  the  vicinity,  even 
by  the  most  careful  use.  Notwithstanding  the  known 
danger,  the  legislature  has  seen  fit  to  invest  railway 
companies  with  the  right  to  use  that  kind  of  power  in 
the  exercise  of  their  franchises,  yet  upon  this  condition, 
that  such  corporations  will  use  all  possible  precautions 
bytheuseof  the  most  approved  mechanical  contriv- 
ances for  that  purpose,  to  prevent  danger  to  the  prop- 
erty of  the  citizen  along  the  lines  of  their  roads 
through  the  escape  of  fire  from  their  engines.  The 
reckless  use  of  this  power  would  Introduce  into  our 
towns  and  cities  and  farming  communities  along  the 
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lines  of  these  roads  a  most  dangerous  element  of  de- 
struction, and  that  fact  itself  imposes  upon  the  com- 
pany a  high  degree  of  care  and  skill  in  the  use  of  the 
engine  and  in  the  application  of  the  best  and  most  effec- 
tive means  to  prevent  the  escape  of  fire.  The  law  has 
wisely  imposed  this  duty  on  all  railroad  companies, 
otherwise  there  would  be  no  security  whatever  for 
property  on  the  lines  of  these  great  thoroughfares  that 
now  traverse  the  country  in  every  direction.  The  de- 
gree of  care  required  is  always  in  proportion  to  the 
danger,  and  the  greater  the  danger  the  higher  will  be 
the  degree  of  care  required.  The  rule  is  a  reasonable 
one.  The  companies  have  these  engines  under  their 
control,  and  the  opportunity  of  frequent  and  constant 
examination.  The  citizen,  whose  property  is  exposed 
to  danger,  has  no  such  opportunity,  and  must  rely  on 
the  care  and  vigilance  of  the  companies.  In  the  ab- 
sence of  such  degree  of  care  and  diligence  to  prevent 
injury  to  property,  the  courts  have  always  held  rail- 
way companies  to  a  strict  accountability  for  any  loss 
that  may  occur.  Illinois  Central  R.  R.  Co.  v.  Mills, 
47  III.  407. 

The  material  questions  that  arise  upon  this  record 
and  present  themselves  for  consideration  are,  whether 
the  evidence  shows  that  the  company  used  that  degree 
of  care  and  diligence  that  the  law  requires,  in  the  ap- 
plication of  mechanical  contrivances  to  prevent  the 
emission  of  fire  sparks  from  their  engine,  and  whether 
the  engine  was  in  good  repair,  and  whether  it  was  skill- 
fully handled  by  a  prudent  and  competent  engineer. 

We  learn  from  the  evidence  that  the  engine 
''Jupiter,"  that  was  used  by  the  company  on  the  day 
the  fire  occurred,  had  lately  been  in  the  shop  for  re- 
pair, and  that  a  new  wire  netting  was  then  put  in,  of 
the  ordinary  size,  strength,  and  quality.  A  number 
of  the  witnesses  testified  that  the  engine  was  in  good 
repair.      It   does  not  appear  that  any  repairs  were 
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made  on  it  when  it  was  in  tlie  shop,  except  to  put  in 
the  new  wire  netting.  If  any  particular  examination 
was  made  of  the  condition  of  the  engine,  the  witnesses 
do  not  state  the  minutse  of  that  examination.  We 
understand  that  the  main  contrivance  relied  on  to 
arrest  fire  sparks  is  an  inverted  iron  cone,  called,  per- 
haps, a  spark  deflector,  so  adjusted  that  it  receives  and 
checks  the  fire  before  it  reaches  the  wire  netting  in 
the  smoke-stack.  When  the  exhaust  is  very  great, 
the  fire  is  driven  out  with  tremendous  force,  and  one 
purpose  of  this  cone  is  to  check  the  great  force  of  the 
fire  sparks,  and  to  prevent  them  from  striking  the  wire 
netting  with  such  force  as  to  destroy  it.  Without 
this  cone,  or  some  other  such  contrivance,  the  wire 
netting  would  be  practically  of  very  little  use.  The 
condition  of  the  spark  arrester,  in  this  instance,  is  not 
stated  by  any  of  the  witnesses.  If  it  was  out  of  order, 
perhaps  no  wire  netting,  of  the  size  used  in  making 
the  repairs,  that  was  ever  wrought  could  have  with- 
stood the  force  of  the  fire  thrown  from  a  coal  burning 
engine  for  a  day  or  for  any  considerable  length  of 
time.  In  opposition  to  all  the  evidence  offered  by  the 
company,  there  is  the  unimpeached  testimony  of  wit- 
nesses that  the  engine,  as  it  passed  through  the  vil- 
lage on  the  day  the  fire  occurred,  threw  out  unusual 
quantities  of  fire,  and  that  it  did  actually  occasion 
the  tire  that  consumed  the  property  of  appellee.  In- 
telligent witnesses,  and  men  of  large  experience,  sworn 
on  behalf  of  the  company,  concede  the  fact,  that  if  it 
be  true  that  the  engine  did  emit  such  an  unusual 
volume  of  fire  as  stated  by  the  witnesses,  it  must  nec- 
essarily have  been  out  of  repair  at  the  time.  Whether 
this  engine  was  ever  equipped  with  the  best  mechan- 
ical contrivances  to  prevent  the  emission  of  fire  sparks 
does  not  very  clearly  appear ;  but,  if  it  be  admitted 
that  it  was  originally  so  constructed,  the  actual  results 
of  what  the  engine  did,  in  throwing  out  and  emitting 
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fire  sparks  as  it  passed*  along  through  the  village  on 
the  day  the  fire  occurred,  are  safficient  to  overcome 
any  direct  evidence  appearing  in  this  record  that  it 
was  in  good  order ;  or,  if  in  good  order,  it  must  have 
been  most  unskillf  ully  managed  by  the  engineer. 

We  are  of  opinion  that  the  verdict  is  not  against 
the  weight  of  the  evidence,  and  the  jury  were  fully 
authorized  to  find  as  they  did. 

It  is  insisted  that  the  court  erred  in  permitting  the 
appellee  to  read  from  a  memorandum  used  by  him  in 
giving  his  evidence. 

It  appears  from  the  record  that  the  appellee  had 
made  a  memorandum  of  the  things  destroyed  by  the 
fire,  and  had  the  same  in  his  hand  at  the  time  he  was 
testifying,  and  used  it  for  the  purpose  of  refreshing 
his  recollection.  The  record  states  that  the  court  al- 
lowed the  witness  to  refresh  his  recollection  from  the 
paper.  We  see  no  error  in  the  ruling  of  the  court  on 
that  question. 

It  is  further  objected  that  the  witness  also  testified 
to  some  small  things  that  were  destroyed  by  the  fire 
that  were  not  included  in  the  declaration.  It  was  a 
part  of  the  res  gestce^  and  there  was  no  error  in  the 
court  permitting  the  witness  to  testify  to  all  that 
transpired.  If  the  jury  only  allowed  for  the  articles 
described  in  the  declaration,  at  the  prices  fixed  by  the 
witnesses,  the  evidence  would  fully  sustain  the  verdict, 
and  we  may  therefore  presume  that  the  jury  did  nut 
allow  for  any  articles  not  included  in  the  declaration. 
Doubtless  the  court  would  have  instructed  the  jury 
not  to  allow  for  any  articles  not  embraced  in  the 
declaration,  if  it  had  been  asked  so  to  do. 

In  support  of  the  motion  lor  a  new  trial,  the  coun- 
sel for  appellants  filed  an  affidavit,  in  which  he  all^s 
that  the  interests  of  his  clients  were  greatly  prejudiced 
by  a  rule  adopted  by  the  ciicuit  court,  in  which  tjie 
cause  was  tried.     The  rule  to  which  reference  is  made. 
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required  that  all  instructions  should  be  presented  to 
the  court  before  the  commencement  of  the  final  argu- 
ment to  the  jury,  or  they  would  not  be  examined  by 
the  court.  We  apprehend  that  the  counsel  has  not 
pursued  the  proper  course  to  test  the  validity  of  that 
rule  of  court.  If  the  counsel  desired  any  further  in- 
structions to  be  given  to  the  jury,  he  should  have 
presented  the  same  to  the  court,  in  writing,  and  if  the 
court  had  then  refused  to  examine  and  mark  the  same 
*' given"  or  "refused,"  as  the  statute  requires,  he 
should  have  embodied  the  same  in  a  bill  of  exceptions, 
and  the  ruling  of  the  court  would  have  been  subject 
to  review  by  this  court.  This  was  not  done,  and  we 
can  not  consider  the  question  in  the  manner  it  is  now 
presented. 

We  are  unable  to  discover  any  substantial  error  in 
the  court  in  giving  and  refusing  instructions  at  the 
trial.  Those  given  in  behalf  of  the  appellee  embody, 
in  substance,  the  principles  announced  in  this  opinion, 
and  were  sufficiently  accurate  in  the  statement  of  the 
law. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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AOOBPTANOB. 
Aj9  to  the  effect  of  acceptance  of  goods  for  transportation  by  raU* 
way,  see  Cabbibbs,  1-4. 

AOCOXTNTINQ. 

As  to  when  an  accounting  will  be  decreed  in  proceedings  to  enforce 
a  mortgage,  see  Mobtoagbs,  12. 

AonoN. 

1.  Tmstecs  In  a  mortgage  of  the  property  of  a  railroad,  who  appear 

and  answer  in  a  suit  to  enforce  the  security  of  a  prior  mortgage, 
thereby  waive  any  defect  in  the  service  of  process  upon  them. 
Their  power  to  waive  such  defect  is  not  affected  by  the  fact 
that  they  are  representative  defendants.  Oheever  v.  BuUand  <h 
Burlington  B.  E,  Co.,  291. 

2.  If  a  court  of  one  state  has  jurisdiction  of  the  subject-matter  of 

an  action  against  a  railroad  company,  incorporated  under  the 
laws  of  another  state,  jurisdiction  of  the  person  may  be  con- 
ferred by  consent ;  and  the  consent  may  be  expressed  by  the 
corporation  appearing  by  attorney  and  answering  generally  in 
the  action.  MeOormiek  v.  Pennsylvania  Central  B.  IL  Co,, 
429. 
8.  Where  a  right  of  action  is  giv«n  by  a  statute  of  a  state,  whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongful  act^ 
neglect,  or  default,  against  the  person  or  corporation  which 
would  have  been  liable  if  death  had  not  ensued,  a  proviso  in 
such  statute  requiring  such  actions  to  be  brought  in  some  court 
established  by  the  constitution  and  laws  of  the  state  does  not 
prevent  a  non-resident  plaintiff  in  such  an  action  from  remov- 
ing the  action  to  a  circuit  court  of  the  United  States,  under  the 
act  of  Congress  of  March  2,  1867.  Chicago  d  NorthweUem  B* 
Co.  V.  Whitton,  462. 
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4.  The  act  of  Congress  of  March  2,  1867,  allowing  such  a  remoTil 

of  an  action  brought  by  a  non-resident  plaintiff^  upon  petition 

of  the  plaintitf,  is  constitutional  and  valid.    //>. 
As  to  right  of  action  to  compel  construction  of  farm  crossings,  see 

Bridges,  8. 
For  loss  of  goods  by  carrier,  see  Carriebs,  1-4. 
For  injury  to  passengers,  or  their  baggage,  see  Carriers,  5-15. 
For  injuiy  to  land  from  constructioa  or  operation  of  railway,  see 

Lakds,  24. 
For  negligence,  see  Nbglioence. 

Upon  subscriptions  to  stock,  see  Stock,  1,  2,  5,  8,  10-16. 
As  to  actions  by  receivers  of  railway  companies,  see  Lands,  1,  2. 

AQBNCT. 

As  to  when  a  contractor  to  construct  works  for  a  railway  company 
is  the  agent  of  the  company,  see  Contracts,  1. 

As  to  the  powers  of  agents  of  railway  companies,  generally, 
Contracts,  4. 

AORESMBNTS. 
See  Contracts. 


As  to  appeals  from  awards  of  compensuition  for  priyafe  property 
taken  for  railway  purposes,  see  Lands,  10,  11. 

APFBARANCB. 

As  to  effect  of  appearance  in  actions,  see  Action,  1,  2. 

ASBBSSMBNT. 

As  to  the  mode  of  assessing  dnmnges  for  property  taken  for  or  in- 
jured by  the  construction  of  a  railroad,  see  Lands,  8-22. 
As  to  assessment  of  taxes  upon  railway  property,  see  Taxes. 

BAOOAOB.  ♦ 

As  to  liability  of  railway  company  for  passenger's  baggage,  see 
Carriers,  7-17. 

BONDS. 

1.  Li  an  action  upon  coupons  of  railroad  bonds  payable  to  bearer, 
the  declaration  alleged  the  plaintiff  to  be  the  owner,  holder, 
and  bearer  of  the  coupons.  Held^  that  a  plea  that  the  plaintiff 
was  not,  either  at  the  time  of  filing  the  declaration  or  the  plea, 
the  owner,  holder,  or  bearer,  although  faulty  as  argumentatiye, 
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was  a  traverse  of  a  material  allegation  of  the  declaration,  and 
must  be  sustained  as  against  a  general  demurrer.  Pendleton 
Govnty  V.  Amy^  109. 

2.  A  plea  to  the  same  declaration,  that  at  the  times  named  tbe 
bonds  and  coupons  were  all  the  property  of  one  R.,  a  citizen  of 
the  same  state  as  defendant,  and  not  of  any  other  person, — 
Held^  good,  upon  general  demurrer.     lb. 

8.  The  same  declaration  alleging  that  the  coupons  sued  on  were  for 
interest  for  bonds  that  had  been  issued  by  a  county,  and  de- 
livered by  it  to  a  certain  railroad  company,  in  payment  by  the 
county  of  a  subscription  to  stock  of  the  road,  under  an  author- 
ity given  by  acts  of  the  legislature, — Held^  that  a  plea  that  the 
county  did  not  sign,  seal  or  deliver  the  bonds  and  coupons  to 
the  company  as  alleged,  and  ^^so  that  the  alleged  acts  and 
coupons  are  not  its  acts  and  deeds,"  was  good,  upon  general 
demuiTer.     lb, 

4.  Bonds  issued  by  a  railway  company  are  property  in  the  hands  of 
the  holders;  and  when  held  by  non-residents  of  the  state  by 
which  the  company  was  incorporated,  they  are  beyond  the 
jurisdiction  of  the  state,  and  are  not  subject  to  its  power  of 
taxation.  Cleveland^  PainewilUj  <&  Ashtabtila  B,  B,  Co.  y.  State 
0/ Pennsylvania^  868. 

6.  Hence  a  state  law  which  requires  the  treasurer  of  a  railway  com- 
pany, incorporated  by  and  doing  business  within  the  state,  to 
retain  a  percentage  of  the  interest  due  upon  bonds  of  the  com- 
pany, made  and  payable  out  of  the  state  to  nDn-residents, 
citizens  of  other  states,  and  held  by  them,  is  not  a  legitimate 
exercise  of  the  taxing  power  of  the  state.  It  is  a  law  which 
interferes  between  the  company  and  the  bondholders,  and, 
under  pretense  of  levying  a  tar,  commands  the  company  to 
withhold  a  portion  of  the  stipulated  interest  and  pay  it  over  to 
the  state;  thus  impairing  the  obligation  of  tbe  contract  be- 
tween the  parties.     lb. 

6.  The  facts  that  such  bonds  are  secured  by  a  mortgage,  executed 
simultaneously  with  thenf^  upon  property  of  the  railway  com- 
pany situated  within  the  state,  does  not  render  the  bonds 
liable  to  taxation  by  the  state,  under  such  a  law.  80  held,  in 
regard  to  a  statute  of  Pennsylvania,  in  which  state  a  mortgage, 
though  in  form  a  conveyance,  is  held  to  be  a  mere  security  for 
a  debt,  and  transfers  no  estate  in  the  mortgaged  premises. 
Such  a  right  has  no  locality  independent  of  the  party  in  whom 
it  resides.    2b. 

As  to  bonds  of  a  railway  company  secured  by  mortgage,  see  Mobt- 

GAGES,  1. 
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As  to  the  power  of  muaiclpal  .corporations  to  issue  bonds  in  aid  of 
railroads,  see  Municipal  Cobpobationb,  2-12. 


1.  The  charter  of  a  city  provided  that  the  common  coancH  might, 

from  time  to  time,  order  the  building,  widening,  or  repairing 
of  all  bridges  crossing  railroads  in  the  city,  in  such  manner  as 
in  their  judgment  public  convenience  might  require ;  and  that, 
in  case  any  railroad  company  whose  road  such  bridge  croesed 
should  neglect  to  obey  such  order,  the  common  council  might 
cause  the  required  work  to  be  done  at  the  expense  of  the  city, 
and  that  the  treasurer  of  the  city  might  collect  the  amount  of 
such  erpense  in  an  action  of  trespass  on  the  case  in  his  own 
name.  Held^  that  the  word  *' bridge,"  as  used  in  the  charter, 
was  restricted  to  the  bridge  proper,  to  the  exclusion  of  embank- 
ments, filling,  and  approaches,  unless  the  immediate  approach 
might  be  included  as  part  of  the  bridge  proper  itself;  and  that, 
if  such  approaches  were  included,  the  expense  of  their  repair 
could  not  be  recovered  in  an  action  of  assumpsit  in  the  name  of 
the  city.  City  of  New  Eaten  v.  Hfew  York  dh  New  Hawn  B,  B, 
Co.^  253. 

2.  Under  a  provision  in  a  general  railroad  law  requiring  every  cor- 

poration organized  under  it  to  erect  and  maintain  farm  cross- 
ings, &c.,  for  the  use  of  the  proprietors  of  lands  adjoining  its 
railroad  {N.  T,  Laws  of  1850,  ch.  141,  §  44),  if  no  election  is 
given  jln  terms  to  the  land-owner  for  whose  use  the  crossing  is  to 
be  made,  it  is  the  right  of  the  corporation  to  determine  where 
the  crossing  shall  be  located.  In  the  exercise  of  this  right,  how- 
ever, the  interest  of  the  corporation  is  not  alone  to  be  consid- 
ered, but  regard  must  be  had  to  the  convenience  of  both  par- 
ties, and  such  a  location  must  be  made  as  will  not  subject  the 
proprietor  to  needless  and  unreasonable  injury.  Wctdeman  v. 
Albany  &  Stisguehanna  B.  B.  Co,,  259. 
8.  Where  one  owning  land  upon  both  sides  of  a  railroad  brought  an 
action  under  such  a  statute  to  compel  the  railroad  company  to 
construct  a  suitable  furm  crossing,  also  claiming  damages,  and 
the  court  found  that  the  crossing  actually  built  by  defendant 
was  inconvenient  for  plaintiff,  and  not  of  easy  access,  and  that 
the  proper  place  for  a  crossing  was  where  plaintiff  desired,  but 
that  the  expense  of  building  a  new  crossing  at  that  point  would 
exceed  the  amount  of  the  damage  to  the  plaintiff  from  being 
confined  to  the  crossing  already  erected, — Held^  that  a  judgment 
which,  instead  of  directing  a  specific  performance  by  defendant 
of  its  obligation,  gave  plaintiff  a  pecuniary  compensation,  to  an 
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amount  less  than  the  cost  of.  erecting  a  new  crossing  in  the 
proper  place,  was  not  erroneous;  where  the  statute  did  not  for- 
bid the  giving  of  damages  for  the  breach  of  duty  on  the  part  of 
defendant.     Ih, 


1.  Where  goods  are  shipped  by  water  addressed  to  the  owner  at  the 

ultimate  destination,  but  the  carrier  by  water  is  directed  to  de- 
liver them  at  an  intermediate  point  to  carriers  by  rail,  over 
whose  railroad  the  goods  must  pass  to  reach  their  final  destina- 
tion, and  the  goods  are  received  by  such  carriers  by  rail,  with 
knowledge  of  these  facts,  the  possession  of  the  goods  by  such 
carriers  is,  prima  fcuney  a  possession  as  carriers,  and  they  are 
responsible  as  such.     BagersY.  Wheeler,  41U 

2.  But,  it  eeenM,  that  in  a  case  where,  although  such  property  was 

ultimately  to  be  transported  .over  the  railroad,  it  was  not  to  be 
have  been  done  immediately,  but  was  to  await  orders  from  the 
owners,  the  possession  of  the  carriers  while  thus  awaiting  direc- 
tions, would  be  that  of  warehousemen.    lb, 

8.  The  rule  that  a  railway  company  is  responsible  for  the  safe  car- 
riage and  delivery  of  property  intrusted  to  it  as  a  common  car- 
rier, unless  prevented  by  the  act  of  Qod,  or  the  public  enemy, 
does  not  apply  in  its  full  extent  to  the  carriage  of  live  stock. 
In  the  transportation  of  such  stock,  in  the  absence  of  negli- 
gence, the  carrier  is  not  liable  for  such  injuries  as  occur  in  con- 
sequence of  the  vitality  of  the  freight.  Oroffin  v.  Ifew  York 
Central  B.  R.  Co.y  418. 

4.  By  the  terms  of  a  special  contract  by  a  railway  company  to  trans- 
port a  lot  of  hogs  over  its  road,  the  shipper  assumed  the  risk  of 
injuries  '*in  consequence  of  heat."  Held,  that  as  at  common 
law  a  railway  company,  in  transporting  live  stock,  could  be 
held  liable  only  for  negligence,  effect  could  be  given  to  the  con- 
tract only  by  construing  it  as  exempting  the  railroad  company 
from  liability  for  injuries  from  heat,  the  result  of  negligence. 
And  therefore  the  company  was  not  liable  to  an  action  for  dam- 
ages for  the  death  of  some  of  the  hogs,  the  result  of  the  negli- 
gence of  its  agents  in  not  watering  and  cooling  the  hogs  by 
wetting.    lb. 

6.  It  seems,  that  a  ticket  purchased  by  a  passenger  from  a  railway 
company  for  passage  between  two  designated  points,  which  on  its 
face  purports  to  be  good  **  only  upon  presentation  of  this  ticket 
with  checks  attached,"  one  of  the  two  checks  attached  repre- 
senting a  passage  over  the  company's  own  road,  and  the  other 
a  passage  over  a  connecting  railroad,  entitles  the  passenger 
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only  to  a  single  continuous  passage  over  each  road,  without  the 
right  to  stop  at  an  intermediate  st^ition  on  either  and  restinie 
the  journey  by  another  train.  Even  if  such  a  right  did  exist, 
the  passenger  would  lose  it  by  voluntarily  or  negligently  de- 
taching the  check,  and  thereby  rendering  himself  unable  to 
piesent  the  ticke  in  the  form  required  by  its  terms,  ffamiltan 
V.  Mw  York  Central  R.  R.  Co.^  423. 

6.  In  an  action  against  a  railway  company  for  damages  for  ejecting 

a  passenger  from  its  train  for  non-payment  of  fare,  evidence  of 
a  conversation  between  the  plaintiff  and  the  conductor  of  the 
defendant's  train  who  had  ejected  the  plaintiJS,  which  occurred 
at  another  place  than,  and  several  hours  after,  the  transaction 
itself,  is  not  admissible  as  part  of  the  re*  gettcR^  nor  to  show  the 
quo  animo  of  the  conductor,  the  defendant  being  liable  only  for 
his  acts  within  the  scope  of  his  authority.  And  even  if  such 
evidence  is  offered  and  received  without  objection  from  the 
defendant,  it  is  error  for  the  judge  to  refuse,  when  requested 
by  the  defendant,  to  instruct  the  jury  that  such  evidence  is  not 
to  be  taken  into  consideration.     lb. 

7.  The  plaintiff,  intending  to  take  passage  by  the  defendant's  rail- 

road, presented  his  baggage  to  be  checked  by  defendant's  bag- 
gage-master, but,  in  compliance  with  defendant's  rules,  the 
^Ag^&g^-ot^&Bter  refused  to  check  it  until  plaintiff  had  procured 
passage  tickets.  During  the  absence  of  plaintiff  for  the  pur- 
pose of  procuring  the  tickets,  the  baggage-master  caused  the 
l^&gg^^  to  be  placed  in  the  baggage  car.  When  plaintiff  re- 
turned with  his  tickets,  the  baggage  master  refused  to  give 
checks  for  the  baggage  unless  extra  compensation  was  paid,  for 
the  reason  that  its  weight  exceeded  what  was  allowed  to  pass 
free  with  the  number  of  tickets  purchased  by  plaintiff.  Plain- 
tiff refused  to  pay,  and  demanded  the  checks  or  his  baggage, 
which  was  refused;  the  baggage  being  so  covered  by  other 
freight  that  it  could  not  be  reached  and  removed  before  the 
time  for  stalling  the  train.  Plaintiff  refused  to  go  upon  that 
train,  and  his  baggage  went  forward  to  his  destination,  where, 
not  being  claimed,  it  was  stored  by  the  defendant,  and  the  suc- 
ceeding night  was  destroyed  by  fire.  Held,  that  the  defendant 
did  not  sustain  the  relation  to  the  plaintiff  of  a  carrier  of  him 
and  his  goods,  and  could  not  avail  itself  of  any  of  the  rules  as 
to  the  liabilities  of  common  carriers  of  passengers  and  their 
baggage.      JfcCormick  v.  Pennsylwinia  Central  R.  IL  Co.y  429. 

8.  Query^  whether,  as  matter  of  law,  there  was  a  conversion  of  the 

plaintiff ^s  trunks  by  the  defendant  ?    lb. 

9.  It  aeems,  that  the  question  whether  the  reason  given  for  not  deliv- 
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ering  the  tronlLS  to  pbuDtiff  was  sach  a  qaaUficmtion  of  the 
refusal  to  delirer  as  would  rebut  the  evidence  of  oonrersioai,  is 
a  qaesdon  of  f lurt  for  the  jury.     /&. 

10.  It  Mrmt,  that  the  acts  of  the  baegage-master  were  within  the 
scope  of  his  authority,  and  the  defendant  was  liable  there- 
for,    lb. 

11.  An  action  may  be  maintained  by  a  married  woman  in  her  own 
name  against  a  railway  ccMnpany,  for  injury  to  her  baggage 
while  in  charge  of  the  railway  company  as  a  common  carrier, 
if  such  baggage  is  her  separate  property  under  the  laws  of  the 
state  in  which  she  is  domiciled,  and  the  laws  of  the  state  in 
which  the  action  is  brought  permit  a  married  woman  to  sue 
when  the  action  ooncems  her  separate  property.  The  lee  lad 
does  not  goTem  as  to  her  right  to  the  property,  but  only  as  to 
the  remedy.     Stoneman  t.  Erie  R.  Co,^  446. 

12.  Where  a  railway  company  demands  and  receives  from  a  passen- 
ger, beddes  the  fare  or  passage  money,  additicmal  compeosa- 
tioQ  as  frright  for  the  carriage  of  packages  containing  mer- 
chandise as  well  as  the  personal  baggage  of  the  passenger,  and 
there  is  no  eridenoe  of  fraud  or  concealment  on  the  part  of  the 
passenger  in  regard  to  the  couteuts  of  the  packages,  the  rail- 
way company  is  liable  as  a  common  carrier  for  any  injury  to 
the  merchandise  as  well  as  to  the  baggage.    J6. 

18.  In  an  action  against  a  railway  company  to  recover  damages  i^x 
the  failure  of  the  defendant  to  deliver  within  a  reasonable  time 
a  trunk  transported  by  the  defendant  as  baggage  of  the  plain- 
tiff, a  passenger  on  the  defendant's  railway,  it  appeared  that 
the  trunk  contained  masquecade  costumes,  which  the  plaintiff 
had  undertaken  to  fiimish  for  use  at  a  ball,  on  the  evening  of 
the  following  day ;  but  by  the  failure  of  the  trunk  to  arrive  in 
time,  the  plaintiff  lost  the  benefit  of  her  contract.  It  was  not 
shown  that  she  had  informed  defendant's  servants  of  the  con- 
tents of  the  trunk,  and  that  it  would  be  required  next  day. 
H6ULt  that  the  plaintiff,  having  shipped  as  personal  baggage 
merchandise  to  be  used  in  her  trade,  which  could  in  no  sense 
whatever  be  considered  personal  baggage,  the  defendant,  not 
having  notice  of  the  contents  of  the  trunk,  was  released  from 
its  liability  as  common  carrier.  Michigan  Southern  <£  Northern 
Indiana  R.  /?.  Co.  v.  Oehm,  451. 

14.  In  an  action  to  recover  from  a  railway  company,  the  value  of  n 
trunk  and  its  contents  alleged  to  have  belonged  to  the  plain- 
tiff, and  to  have  been  lost  while  in  charge  of  the  defendant  as 
baggage  of  the  plaintiff  when  a  passenger  upon  the  defendant's 
railway,  evidence  was  given  at  the  trial  tending  to  show  that 
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the  truDk  belonged  to  another  person,  who  had  taken  it  away 
from  the  defendant's  station  without  the  knowledge  of  the 
defendant,  and  had  procured  the  plaintiff  to  sue  for  damages 
for  its  loss,  ffdd,  that  this  evidence  of  community  of  interest 
and  design  between  these  parties  rendered  admissible  a  letter 
in  evidence  which  tended  to  show  the  existence  of  the  con- 
spiracy between  them,  written  by  the  owner  of  the  trunk  to  a 
stranger.  ChicctffOj  Bock  Idand^  S  Paeiflc  R,  R,  Co.  y.  CoUuu, 
468. 

15.  In  an  action  against  a  railway  company  to  recover  the  ralue  of 
a  trunk  and  its  contents  alleged  to  have  been  loet  by  the  de- 
fendant while  in  its  charge  as  baggage  of  the  plaintiff,  a  pas- 
senger upon  the  defendant's  railway,  a  verdict  for  the  plaintsft 
including  in  the  damages  the  value  of  two  revolvers  alleged  to 
have  been  contained  in  the  lost  trunk, — Ueid^  erroneous,  on 
the  ground  that  the  revolvers  were  not  necessary  for  the  plain- 
tiff's  use  on  his  journey;  he  being  a  grocer  travelling  into  the 
country  to  purchase  butter.    J6. 

16.  A  railway  company's  liability  as  a  common  carrier,  for  the  bag- 
gage of  a  passenger,  continues  after  the  passenger  has  left  the 
train,  and  until  he  has  had  a  reasonable  time  and  opportunity 
to  remove  his  baggage.  And  it  is  the  duty  of  the  company  to 
have  its  agent  at  hand  to  deliver  baggage  for  a  reasonable  time 
after  a  train  has  arrived,  and  at  all  reasonable  hours.  Dininny 
V.  yew  Yorh  <jb  Neto  Ilaeen  B.  JB.  Co.,  457. 

17.  A  passenger  by  defendant's  railway,  on  arriving  at  her  destina- 
tion, late  in  the  afternoon,  could  find  no  one  to  deliver  her  trunk; 
the  defendant's  baggage-master  having,  immediately  upon  the 
arrival  of  the  train,  placed  her  trunk  in  the  depot  and  gone  to 
his  home.     She  waited  fifteen  minutes,  and  then  went  away. 

•  Soon  afterwards  her  son  procured  a  conveyance,  and  went  to 
the  depot  for  the  trunk,  but  found  the  depot  locked  and  the 
baggage-master  still  absent ;  it  being  then  about  eight  o'clock 
in  the  evening.  The  son  went  to  the  residence  of  the  baggage- 
master,  and  inducing  him  to  come  to  the  depot,  delivered  the 
check,  and  the  trunk  was  brought  to  the  door  of  the  depot; 
but  meantime  the  conveyance  had  gone,  and  as  no  other  could 
be  obtained,  the  trunk  was  left  in  charge  of  the  baggage-msa- 
ter,  and  by  him  locked  up  again  in  the  depot.  During  the 
night  it  was  broken  open,  and  the  contents  carried  away.  In  an 
action  n gainst  the  railway  company  to  recover  for  the  loss,  the 
referee  found  that  the  demand  for  the  trunk  was  made  in  rea- 
sonable time,  and  reasonable  efforts  made  by  the  passenger  to 
obtain  it,  but  that  there  was  no  delivery  by  the  defendant 
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Iltldy  that  the  findings  could  not  be  disturbed,  upon  questions 
of  law ;  and  under  them,  the  defendant's  liability  as  common 
carrier  had  not  terminated  at  the  time  of  the  loss.     76. 

CARS. 

That  railway  cars  are  personal  property,  see  Taxes,  6. 

CATTLZ2. 

As  to  care  required  in  transportation  of  live  stock,  see  OARitTmtBy 

8,  4. 
As  to  the  liability  for  injuries  to  cattle  at  points  on  a  railway  not 

fenced,  see  Fences. 
As  to  injuries  to  cattle  by  negligence,  see  Negligbnob,  16. 

OHANCSRT. 

Bee  Equity. 


As  to  the  power  to  amend  railroad  charters,  see  Incobforatiok,  1. 
As  to  construction  of  provisions  of  charters,  see  Mobtgages,  10 ; 
Stock,  1-9. 


As  to  the  state  of  which  a  railway  corporation  is  deemed  a  citizen, 

see  JUBISDTCTIOK,  2,  8. 

CONDITIONS. 

As  to  conditions  precedent  to  the  construction  of  a  railroad,  see 

MUNICTPAIi  CORPOBATIONS,  1. 

As  to  conditional  subscriptions  to  corporate  stock,  see  Stock. 

I 
CONNBCTINa  LINES. 
As  to  liability  for  injury  to  or  loss  of  goods  received  to  be  for- 
warded by  connecting  lines,  see  Oarbiebs,  1-2. 

CONSOLIDATION. 

1.  Where  several  railroad  companies  are  consolidated,  forming  a 
new  company,  such  consolidated  company,  so  far  as  concerns  the 
creditors  of  one  of  the  original  companies,  is  the  successor  of 
that  company,  in  respect  to  the  property  formerly  owned  by 
that  company;  but  in  respect  to  the  properties  of  the  other 
companies,  it  is  a  new  and  independent  corporation;  such 
creditors  have  no  claim  against  it  upon  their  original  contracts, 
but  only  by  virtue  of  its  assumption  of  the  obligations  of  the 
IV.  -87 
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old  companies.  Prouty  v.  Lake  Shore  db  Michigan  Southern  R. 
Co.,  388. 
2.  Upon  each  a  consolidation,  the  officers  of  the  new  corporatioii, 
so  far  as  the  trust  devolves  upon  them  of  managing  property 
formerly  owned  by  one  of  the  old  companies,  occupy  in  rela- 
tion to  its  creditors  the  position  of  successors  to  its  officers, 
and  are  bound  by  all  proceedings  had  against  them;  but  as  to 
the  properties  formerly  of  the  other  companies  they  are  suc- 
cessors to  the  officers  of  those  companies,  a^inst  whom  such 
creditors  have  no  right  of  action  upon  their  original  contracts. 
Ih. 
8.  Hence,  where  an  action  had  been  brought  against  a  railway  com- 
pany and  its  officers  upon  a  contract  with  the  company,  and 
such  company  was  consolidated  with  others  into  a  new  cor- 
poration after  a  report  of  a  referee  had  been  made  in'  the  action 
directing  judgment  for  the  amount  claimed,  and  restraining 
defendant  from  making  any  dividends  until  the  amount  waa 
paid, — Held,  tliat  a  subsequent  order,  substituting  the  con- 
solidated company  and  its  officers  as  defendants,  was  erroneous, 
as  it  made  them  liable  npon  the  original  contracts,  and  sub- 
jected them  and  all  the  funds  iind  property  of  the  consolidated 
company  to  the  restraint  adjudged  against  the  old  company. 
lb. 

OONSTTTUTIONAIi  IiAW. 
As  to  construction  of  constitutional  proviaons,  see  Laisds,  i,  17, 
21,  22. 

OONSTRUOTION. 

As  to  performance  of]  conditions  precedent  to  construction  of  a 
railroad,  see  Municipax  Cobporatioks,  1. 

CONTRAOTa 

1.  A  contractor  with  a  railroad  corporation  who  agrees  to  build  a 
wharf,  and  to  carry  on  the  work  under  the  direction  of  the 
company's  engineer,  and  to  his  satisfaction,  acts  as  the  com- 
pany's agent,  and  it  is  liable  for  any  injury  resulting  from  the 
negligent  manner  in  which  the  wharf  is  constructed  or  pro- 
tected. Ifeio  Orleans,  Mobile,  <&  Chattanooga  R.  R.  Co,  v.  ILifi- 
ning^  242. 

d.  A  statute  providing  that  a  certain  railroad  corporation  shall  not 
be  liable  for  de;  t  incurred  by  those  who  contract  with  ir  for 
building  its  road,  &c.,  nor  for  any  injury  to  person  or  property 
caused  by  the  act  or  omission  of  the  persons  so  contracting 
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wiih  it,  is  merely  deolaratorv  of  the  common  law,  and  confers 
no  exemption  on  the  company.     Ih. 

8.  In  consideration  of  the  conveyance  of  certain  land  to  a  railway 
company,  the  company  agreed  by  parol  to  deliver  to  the 
grantor,  for  temporary  keeping  and  feeding,  all  the  cattle  and 
other  live  stock  transported  on  a  certain  portion  of  its  road,  the 
profits  of  such  keeping  and  feeding  to  be  realized  by  him.  The 
company  complied  with  the  agreement  for  more  than  a  year, 
bnt  afterwards  refused  to  perform  it.  Ilelcl^  that  as  the  agree- 
ment  was  not  to  be  performed  within  a  year,  it  was  void  by  the 
statute  of  frauds;  bnt  tliat  the  grantor  was  entitled  to  recover 
from  the  railway  company  the  value  of  the  land  conveyed,  de- 
ducting tiierefrom  the  profits  realized  by  him  from  the  busi- 
ness during  the  time  of  the  performance  of  the  agreement. 
Such  profits,  being  a  part  of  the  consideration,  need  not  be  ten 
dered  back  to  the  railway  company  before  bringing  suit  for  the 
value  of  the  land.  Day  v.  New  YorJs  Central  B.  B.  Oo.y 
856. 

4.  A  contract  for  the  transportation  of  cattle  over  a  railway  was 
entered  into  between  the '  shipper  and  an  agent  of  the  railway 
company,  who  was  its  agent  only  for  the  purpose  of  procuring 
cattle  shipments  over  its  road.  The  contract  was  made  with 
knowledge  on  the  part  of  the  shipper  that,  by  the  ordinary  rou- 
tine of  such  business  as  transacted  by  the  company,  the  money 
for  drawbacks  from  the  freight  agreed  upon  would  come  to  him 
through  the  hands  of  such  agent,  and  to  that  routine  the  ship- 
per gave  his  assent.  Held,  that  the  agent  of  the  company  be- 
came the  agent  of  the  shipper  for  the  purpose  of  receiving  the 
money,  whether  the  latter  gave  him  distinct  authority  so  to  do 
or  not,  and  a  payment  of  the  money,  by  the  company,  to  such 
agent,  would  exonerate  it  from  any  further  liability  to  the  ship- 
per in  respect  thereto.  And  documentary  evidence,  tending  to 
prove  that  the  company  had  paid  the  money  to  the  agent,  was 
admissible  in  behalf  of  the  company.  IHttsburg,  Fort  Wayne^  S 
Chicago  JB.  Co.  v.  Faiosett^  405. 

6.  A  contract  between  a  shipper  of  cattle  and  a  railway  company, 
by  which  it  was  agreed  that  the  shipper  should  be  allowed  the 
same  drawbacks  from  the  fk'eight  charged  him  upon  his  ship- 
ments which  other  companies  were  allowing  him, — Hfldy  not  to 
relate  to  shipments  made  before  the  contract  was  entered  into, 
but  to  future  shipments  only.    lb. 

As  to  special  contracts  limiting   liability  of  carrier,    see   Cab- 

BIBKS,  4. 
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COUNTIBS. 

As  to  fcbe  power  of  counties  to  aid  railroads,  see  MumciPAL  Co&- 
PORATION8;  2-5,  8,  9. 

DAMAaSS. 

As  to  damages  for  failure  to  constmct  farm-crossings,  see  Bridob8, 

3. 
For  ejection  of  passenger  from  railway  car,  see  Carriers,  6. 
For  injuries  to  cattle  at  points  on  railway  not  fenced,  see  Fekges. 
For  injuries  resulting  from  fire  communicated  from  locomotive,  see 

FiRBS. 

As  to  damages  for  private  property  taken  for  railroad  purposes,  see 

Lanbs,  6-28. 
For  injuries  resulting  from  negligence,  see  Nbguoenoe. 

DZ2ATH. 

As  to  actions  for  causing  death,  see  Action,  8,  4. 

DBDIOATION. 

As  to  what  constitutes  dedication  of  land  by  a  railway  company  to 
public  use,  see  Highways,  4.  « 

DfiSDS. 

In  a  case  involving  the  validity  of  a  deed  of  lands  in  one  state  to  a 
railway  corporation  created  by  the  laws  of  another  state,  in  Ae 
absence  of  any  showing  what  the  consideration  for  the  deed 
was,  if  any  species  of  consideration — such  as  the  payment  of 
a  debt  to  the  corporation — will  support  the  deed,  it  will  be 
presumed  that  it  was  made  for  that  consideration;  courts  will 
not  presume  illegality.     Thompson  v.  Waters^  831. 

DEFENSES. 

As  to  defenses  in  actions  on  subscriptions  to  stock,  see  Stocx, 

1-18. 
In  suits  to  foreclose  mortgages,  see  Mortgages,  1. 
As  to  when  contributory  negligence  is  a  defense,  see  Negligence, 

6-15. 

DEUVERT. 

As  to  delivery  of  goods  between  connecting  carriers,  see  Cab 

RIBRB,  1. 

Ai^  to  obligation  to  deliver  passengers'  baggage,    see  Cabbodb& 
16.  17. 
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EQUITY. 
Asto  jurisdiction  of  eqahy  over  railroad  oompaniea,  see  Ikjui^ctioh; 

LaITDS,   1:   MOBTGAGES,  2. 

As  to  practice  in  equity,  see  Mortgages,  4-13. 


1.  In  determining  the  value  '^f  land  taken  for  the  constraction  of  a 
nulroad,  evidence  of  the  price  at  which  the  right  of  way 
throngh  adjoining  tracts  was  purchased  is  not  admissible,  un- 
less a  uniformity  in  character  of  the  lands  thus  sought  to  be 
compared  is  first  shown.  King  r.  loiea  Midland  EL  B,  Co.^ 
199. 

5L  In  an  action  against  a  railway  company  for  unlawfully  construct- 
ing and  operating  its  road  over  plaintiff's  land,  evidence  that 
the  location  and  operation  of  tbe  railroad  increased  the  hazard 
of  fire  to  the  plaintiff  *s  buildings  is  admissible.  Harrington  v. 
8t,  Paul  &  Sioux  City  B.  B.  Go. ,  216. 

8.  In  an  action  to  recover  from  a  railway  company  the  value  of  a 
trunk  and  its  contents  alleged  to  have  belonged  to  the  plaintiff, 
and  to  have  been  lost  while  in  charge  of  the  defendant  as  bag- 
gage of  the  plaintiff  when  a  passenger  upon  the  defendant's 
railway,  evidence  was  given  at  the  trial  tending  to  show  that 
the  trunk  belonged  to  another  person,  who  had  taken  it  away 
from  the  defendant's  station  without  the  knowledge  of  the  de- 
fendant, and  bad  procured  the  plaintiff  to  sue  for  damages  for 
its  loss.  Held,  that  this  evidence  of  community  of  interest  and 
design  between  these  parties  rendered  admissible  a  letter  in 
evidence  which  tended  to  show  the  existence  of  the  conspiracy 
between  them,  written  by  the  owner  of  tbe  trunk  to  a  stranger. 
Chicago^  Rock  Island,  &  Pacific  B.  B.  Co.  v.  CoUins,  453. 

4.  In  an  action  against  a  street  railway  company,  under  a  statute 

making  the  owner  of  every  vehicle  running  upon  any  public 
highway,  for  the  transportation  of  persons,  liable  for  all  dam- 
ages occasioned  by  the  willful  act  of  any  one  in  his  employ  as 
a  driver  of  snch  vehicle  while  driving  the  same,  to  recover  dam- 
ages for  a  willful  injury  inflicted  by  a  driver  of  the  defendant's 
car,  the  declarations  of  the  driver  are  not  admissible  in  evidence 
against  the  defendant  unless  it  appears  aflSrmativcly  that  they 
were  made  at  the  time  the  injury  was  inflicted.  Whitaker  v. 
Eighth  Avenue  B.  B.  Co.,  476. 

5.  In  an  action  against  a  railway  company  to  recover  damages  for 

injury  resulting  from  fire  communicated  from  coals  dropped  by 
defendant's  engine,  testimony  as  to  tbe  presence  of  coals  on  the 
track  at  the  the  time  of  the  fire,  or  at  the  place  of  the  fire  at 
other  times  not  remote  therefrom,  or  at  once  after  the  passage 
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of  the  particular  engine  from  time  to  time,  is  pertinent  and 
proper.  Wef^v.Eome^  Watertown^  &  Ogdensburgh  JR.  JR.  Co.^  647. 

6.  In  an  action  against  a  railway  company  to  recover  for  dam&ge  to 

property  from  fire  communicated  from  the  defendants  locomo- 
tive, brought  under  a  statute  which  declares  that  the  fact  that 
the  fire  was  communicated  from  the  engine  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  the  company  nsing  the 
engine,  upon  proof  of  that  fact,  the  burden  of  proving  that  the 
locomotive  was  in  good  order  is  upon  the  defendant.  And 
evidence  that,  at  the  time  of  the  injury,  the  locomotive  threw 
out  an  unusual  quantity  of  fire,  will  sustain  a  verdict  for  the 
plaintiff,  notwithstanding  direct  testimony  that  the  locomotive 
was  in  good  repair,  and  provided  with  proper  appliances  to 
arrest  sparks.     Chicago  dt  Noi'thwestern  R,  Co.  v.  McCahiU^  561. 

7.  In  such  a  case,  it  is  not  error  to  allow  a  witness,  testifying  to  the 

loss  of  articles  destroyed  by  the  fire,  to  refresh  his  memory  from 
a  memorandum  of  such  articles.  And  evidence  of  the  destroo- 
tion  of  articles  not  included  in  the  declaration  is  admissible,  as 
part  of  the  r^g  ^^8^/  though  no  damages  could  be  recovered 
for  the  loss  of  such  articles.  Ih. 
As  to  when  declarations  of  ofiicer  or  employe  are  admissibld 
against  railway  company,  see  Cabbibbb,  6. 

FARM  OROSSINaS. 

As  to  the  obligation  of  railway  companies  to  construct  fann  cross- 
ings, see  Bbidoeb,  2,  8. 

FENCES. 

1.  Under  a  statute  which  requires  railway  companies  to  erect  and 

maintain  fences  and  cattle-guards  along  their  tracks,  and 
makes  them  liable  for  injuries  to  cattle  from  their  engines,  cars, 
&c.,  at  points  not  sufficiently  feuced,  without  other  evidence  of 
negligence  causing  the  injury,  where  a  railway  company  has 
not  the  exclusive  right  of  way,  as  where  its  road  runs  along 
instead  of  across  an  alley,  upon  which  others  have  a  right  to 
pass  as  well  as  the  railway  company,  the  latter,  under  such  cir- 
cumstances, can  not  legally  construct  fences  or  cattle-guards 
along  its  track,  and  is  liable  for  injuries  to  cattle  upon  its 
track  at  such  a  point  only  when  it  is  guilty  of  negligence. 
Indiannpolia^  Cincinnati^  ch  Lafayette  R.  R.  Co.  v.  Warner y 
537. 

2.  Under  the  statute  of  Indiana,  making  railway  companies  liable 

for  injuries  to  stock  upon  railroads  not  securely  fenced,  in  an 
action  to  recover  damages  for  such  injuries,  the  complaint 
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must  allege  that  the  road  waA  not  securely  fenced.  An  aver- 
ment that  the  road  *^  was  not  fenced  according  to  law,"  is  not 
siiflScient.  Indianapolis^  Cincinnati^  &  Lafayette  JR.  B.  Co,  v. 
Robinson^  544. 
8.  Independent  of  such  a  statute,  a  complaint  against  a  railway 
company  in  an  action  for  damages  for  negligently  killing  stock, 
which  does  not  allege  that  the  injury  did  not  result  from  the 
negligence  of  the  plaintijOf,  is  not  good  at  common  law.  Ih, 
As  to  compensation  for  obstruction  caused  by  fences  required  by 
law,  see  Lands,  14. 


1.  During  a  long-continued  and  extreme  drouth,  and  while  a  strong 

wind  was  blowing  from  the  line  of  the  defendant's  railroad  in 
the  direction  of  the  plaintiffs  woodland  adjoining,  a  locomo- 
tive of  the  defendant's  dropped  live  coals  upcm  the  track  oppo- 
site plaintifiTs  woodland.  The  coals  set  fire  to  a  tie  on  the 
track,  and  thence  the  fire  was  communicated  to  an  old  tie  and 
to  an  accumulation  of  grass,  weeds,  and  rubbish  on  defendant's 
land  beside  the  track,  whence  the  fire  spread  to  plaintiff^s  fence, 
and  upon  his  land,  burning  trees  and  soil.  Held^  that  the 
damage  suffered  by  the  plaintiff  was  not  so  remote  as  to  relieve 
the  defendant  from  liability  on  the  ground  of  negligence  in 
setting  the  fire.  Webb  v.  Borne,  Watertown,  db  Ogdensburgh 
JR.  B.  Co.,  647. 

2.  The  act  of  negligence  of  the  defendant  consisted  not  merely  in 

suffering  the  coals  to  drop  from  the  engine.  The  continued 
and  extreme  dryness  of  the  atmosphere  and  of  the  earth  and 
its  herbage,  and  of  all  matter  that  was  upon  the  earth  at  that 
place;  the  blowing  of  the  wind  with  the  strength  it  did,  and 
in  the  direction  it  did;  the  accumulation  of  weeds,  grass,  and 
rubbish  by  the  side  of  the  defendant's  track,  between  it  and 
the  plaintifi''s  laud,  were  all  constituents  of  the  act  nf  the  de- 
fendant, and  went  together  to  make  it  negligent.  The  result 
was  an  ordinary,  usual,  and  necessary  result,  and  reasonably  to 
be  expected.  And  the  question  of  negligence,  under  the  cir- 
cumstances, was  properly  submitted  to  the  jury.     lb, 

8.  On  the  trial  of  such  an  actioD,  testimony  as  to  the  presence  of 
coals  on  the  track  at  the  time  of  the  fire,  or  at  the  place  of  the 
fixe  at  other  times  not  remote  therefrom,  or  at  once  after  the 
passage  of  the  particular  engine  from  time  to  time,  is  pertinent 
and  proper,     lb, 

4.  The  English  statutes  of  Anne  (6  Anne,  ch.  81,  §  G7)  and  of 
George  III.  (14  Geo.  III.  ch.  78,  §  76)— which  provide  for  ex- 
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emptiun  from  liability  for  tires  accidentally  begun, ^ven  if 
they  are  part  of  the  common  law  of  New  York,  do  not  afford 
any  defeDse  to  one  who  negligently  sets  or  manages  a  fire  by 
the  spread  of  which  damage  is  caused  to  his  immediate  neigh- 
bor.    Ih. 

6.  In  an  action  against  a  railway  company  to  recover  for  damage  to 
property  from  fire  communicated  from  the  defendant's  locomo- 
tive, brought  under  a  statute  which  declares  that  the  fact  that 
the  fire  was  communicated  from  the  engine  shall  be  prima faeie 
evidence  of  negligence  on  the  part  of  the  company  using  tho 
engine,  upon  proof  of  that  fact,  the  burden  of  proving  that  the 
locomotive  was  in  good  order  is  upon  the  defendant.  And 
evidence  that,  at  the  time  of  the  injury,  the  locomotive  threw 
out  an  unusual  quantity  of  fire,  will  sustain  a  verdict  for  the 
plaintiff,  notwithstanding  direct  testimony  that  the  locomotive 
was  in  good  repair,  and  provided  with  proper  appliances  to 
arrest  sparks.  Chicago  db  Northwentern  R.  Co.  v.  McCahUl^ 
661. 

6.  In  such  a  case,  it  is  not  error  to  allow  a  witness,  testifying  to 
the  loss  of  articles  destroyed  by  the  fire,  to  refresh  his  memory 
from  a  memorandum  of  such  articles.  And  evidence  of  the 
destruction  of  articles  not  included  in  the  declaration  is  admis- 
sible, as  part  of  the  res  gesta  ;  though  no  damages  could  be  re- 
covered for  the  loss  of  such  articles.     lb. 

m 
t 

FORBOIiOSURE. 

As  to  proceedings  to  foreclose  mortgages  of  railway  property,  see 
Mortgages,  1-3. 

GRANTS. 
As  to  construction  and  effect  of  grants  of  land  to  railways,  see 
Lands,  1-5. 


1.  In  Minnesota,  the  owners  of  lands  abutting  upon  streets  in  a 

town  own  the  fee  in  such  streets  to  the  center  thereof,  subject 
to  the  public  easement  for  a  highway,  whether  a  statutory  or 
common-law  dedication  of  sucli  streets  be  shown ;  and  the  legis- 
lature can  not  appropriate  the  street  to  any  other  use,  or  subject 
the  land  to  any  additional  serx'^itude,  such  sy  ^sing  the  street 
for  a  railroad,  without  compensation  to  the  owner  of  the  fee. 
Harrington  v.  St.  Paul  db  Sioux  City  B.  R.  Co.^  216. 

2.  The  construction  and  operation  of  a  railroad  over  a  public  street. 
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the  fee  of  irfai<ji  is  in  the  owners  of  the  lands  abetting  upon 
sach  street  wit  bant  c<:>'i]pens2inoTi  to  them,  coostiiutes  a  pri- 
Tate  naisuice  as  to  soch  owuens  and  sach  acts  of  the  rail  way 
company  mav  Tk-  penrained  by  injaiictioii.  IK 
8.  Under  the  st states  of  Iowa  defining  the  juried ictioo  of  the  circait 
courts  <  A/trw»  Ltnwt  m  1868.  ch.  S6,  p.  11:^ \  thoj«  courts  hare  no 
jurisdiction  of  proceedings  by  trustees  ot  a  town  to  compel  a 
railway  company  to  make  further  alterations  or  amendments  in 
a  faighiraj«  otct  or  under  which  the  milwmy  cr*mpany  has  con- 
stmcted  ir-:  road,  ander  J'Wi  i!2n>.  $$  13S1.  1S23.  Kennedy  t. 
DuUqnt^  r.S:M,R.R.  Co..  S49. 

4.  A  railn^d  company  porcbafled  a  strip  of  land  in  front  of  its 

passenger  station  and  freight  depot,  making  an  open  q>ace 
afterwards  connected  at  each  end  with  a  public  street  of  the 
town.  The  public  U3e<l  the  place  constantly  and  freely,  both 
in  going  to  and  from  the  railroad  station  and  depot,  and  in 
pasftiog  from  one  part  of  the  town  to  another.  One  who,  sub- 
sequent to  these  acts,  had  purchased  land  adjoining  this  space, 
regarding  it  as  a  public  way,  erected  a  restaurant  and  other 
buildings  fronting  upon  it,  and  he  and  the  railroad  company 
laid  sidewalks,  cross-walks,  and  gutters,  and  made  and  aUowed 
the  authorities  of  the  town  to  make  other  improvements  upon 
the  open  space  referred  to.  Several  years  afterwards  the  rail- 
road company  undertook  to  remove  a  portion  of  the  sidewalk 
so  laid,  for 'the  purpose  of  making  more  room  for  carriages  in 
front  of  the  passenger  station.  Upon  a  bill  in  equity  filed  by 
the  owner  of  the  adjoining  land  for  an  injunction  against  tho 
removal  of  the  sidewalk, — Held^  that  the  circumstances  of  the 
case  did  not  show  that  the  railroad  company  had  dedicated  the 
land  to  public  use,  nor  that  the  public  had  accepted  it.  And 
the  railroad  company  was  not  estopped  from  denying  that 
there  was  any  dedication.  WVluims  v.  Nino  York  S  New  Haven 
R.  R.  Co.,  264. 

5.  Where  a  statute  authorized  the  construction  of  streets  and  high- 

ways across  a  ^*  railroad  track,  ^^  without  compensation  to  the 
owners  of  the  track, — HeU^  that  the  word  *' track  "  should  b€ 
limited  to  the  track  used  for  public  traffic  and  for  turn-outs 
and  switches,  and  did  not  inclode  tracks  used  for  storing  cars, 
or  exclusively  for  making  up  trains.  But  a  finding  that  certain 
tracks  across  which  it  was  proposed  to  lay  out  a  street  were  in 
*'  constant  use  for  passing  trains,  and  for  switching  off  cars  and 
making  up  trains,"  would  not  relieve  the  premises  from  the 
operation  of  the  statute.  Boston  d  Albany  B,  &,  Co.  v.  Oreen- 
hush,  386. 
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As  to    the   necessity  of    fencing    railroads  along   highways,    see 

Fences,  I. 
As  to  when  a  street  railway  is  a  public  highway,  see  NEaLiOENCE,2. 

INCORPORATION. 

1.  The  power  to  alter,  naodify,  or  repeal  an  act  of  incorporation 

may  be  reserved  to  the  state  by  a  general  law  applicable  to  all 
acts  of  incorporation,  or  to  certain  classes  of  such  acts,  as 
well  as  by  an  express  reservation  in  any  particular  charter; 
and  the  reserved  power  may  be  exercised  whenever  it  appears 
that  the  act  of  incorporation  is  one  which  falls  within  the 
reservation,  and  that  the  charter  was  granted  subsequent  to  the 
passage  ol'  the  general  law,  even  though  the  charter  contains 
no  such  condition,  nor  any  allusion  to  such  a  reservation. 
Miller  v.  State  of  New  YorJs,  23. 

2.  Under  a  statute  providing  for  the  incorporation  &f  railway  com- 

panies,— which  requires  at  least  one  thousand  dollars  stock  to 
be  subscribed  for  each  mile  of  the  proposed  railroad,  and  ten 
per  cent,  thereof,  in  cash,  to  be  actually  and  in  good  faith  paid 
in  before  incorporation  (Cal.  Stat  1861,  607), — such  require- 
ments are  not  merely  directory,  but  are  conditions  precedent, 
the  performance  of  which  is  essential  to  the  validity  of  the 
act  of  incorporation.  People  of  Cali/ornia  ex  reL  Plttmat 
County  V.  Chanibera,  49. 

8.  A  payment  of  the  ten  per  cent,  required,  in  a  check  upon  a  bank, 
drawn  by  a  person  who  has  not  on  deposit  in  such  bank  funds 
sufficient  to  meet  the  check,  is  not  a  payment  in  cash,  as  re- 
quired by  the  statute,  even  though  such  check  would  have  been 
paid  by  the  bank  if  presented :  and  an  incorporation  founded 
on  such  pnyment  is  invalid,  and  will  be  so  declared  on  qvo 
warranto,     lb, 

4.  Although  the  legal  existence,  by  force  of  obligatory  law,  of  a 
railway  corporation  is  confined  to  the  state  which  has  created 
it  and  endowed  it  with  its  powers,  capacities,  and  ri^ts. 
and  can  only  exercise  those  powers,  capacities,  and  rights,  in 
another  state  by  permission  of  the  authorities  of  such  state,  the 
mere  right  to  purchase  and  sell  property,  not  being  in  its  nature 
a  franchise,  but  a  right  existing  also  in  individuals  without 
special  grant,  will  generally  be  recognized  and  protected  in 
other  states  than  that  by  which  the  corporation  was  created. 
Thompsan  v.  Waters^  881.    . 

6*  The  courts  of  one  state  will  recognize  the  right  of  corporations 
of  another  state  to  realize  and  collect  the  debta  due  to  them, 
by  receiving  a  conveyance  of  lands  in  the  former  state,  unless 


INDEX,  587 


INCX>RPORATION— Confinw^i?. 

the  constitution  or  the  legislatare  have,  either  expressly  or  by 
clear  implication,  declared  a  contrary  rale.  Sach  a  right  is 
not  in  any  way  dangerous  to  the  citizens  or  inconsistent  with 
the  public  policy  of  any  state.  Nor  is  there  any  distinction 
between  the  rights  r)f  railroad  corporations  in  that  regard  and 
those  of  ot  h  er  corporation  s.     /  J. 

6.  Where  rights  of  action  arc  to  be  enforced  by  or  against  a  rail- 

way company  in  the  courts  of  the  United  States,  it  will  be  con- 
sidered a  citizen  of  the  state  by  w^hich  it  was  incorporated, 
within  the  clause  of  the  constitution  of  the  United  States  ex- 
tending the  judicial  power  of  the  United  States  to  controversies 
between  citizens  of  different  states.  Ohieago  ds  Northwestern  R, 
Co.  ▼.  Whitum,  463. 

7.  It  is  no  objection  to  the  jurisdiction  of  a  United  States  circnit 

court  over  an  action  brought  by  a  citizen  of  one  state  against  a 
railway  company  incorporated  by  the  state  in  which  the  court 
is  held,  that  the  defendant  is  also  a  corporation  under  the 
laws  of  the  state  of  which  the  plaintiff  is  a  citizen,  and,  is, 
therefore,  a  citizen  of  the  same  state.  The  defendant  can 
only  be  brought  into  court  as  a  citizen  of  the  state  in  which 
it  is  sued,  whatever  may  be  its  status  or  citizenship  elsewhere. 
Ih. 
Afl  to  construction  and  effect  of  acts  of  incorporation,  see  MoBiv 

QAOES,  10. 

As  to  what  constitutes  a  corporation  de  faeto^  see  Stock,  10-12. 

DIDITIDnAIi  UABIIJT7. 

Ab  to  the  liability  of  stockholders  for  debts  of  railway  companies, 
see  Stock,  6, 18-20. 

INFANTa 

As  to  what  want  of  care  on  the  part  of  a  child  constitutes  negli- 
gence contributing  to  an  injury,  see  Negligeiycb,  9. 

INJUNCTION. 

1.  An  injunction  to  restrain  the  construction  and  operation  of  isi  rail- 
road over  a  public  street,  the  fee  of  which  is  in  the  owners  of 
the  land  abutting  upon  such  street,  where  no  compensation  has 
been  made  to  such  adjoining  owners,  will  be  granted  upon 
their  application.  It  is  no  ground  for  refusal,  that  there  is  an 
adequate  remedy  at  law  under  the  provisions  of  the  charter  of 
the  railroad  company  for  awarding  compensation  for  lands 
taken,  if  such  proceedings  are  authorized  to  be  instituted  by 
the  railroad  oompany  only,  and  not  by  the  land  owners.     Nor 
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can  the  land  ownera,  by  mandamus^  compel  the  railroad  com- 
pany to  institute  such  proceedings.  Harrington  v.  St.  Paul  d: 
Sioux  City  R.  R.  Co,,  216. 
2.  Where,  in  such  a  case,  a  perpetual  injunction  would  hare  occa- 
sioned great  inconvenience  to  the  public,  as  well  as  to  the  rail- 
road company,  and  the  company  might  still  proceed  to  obtain 
the  right  of  way  upon  making  compensation  therefor, — Held. 
that  judgment  should  be  entered  that  an  injunction  do  not 
issue  if  the  defendant  should  forthwith  institute  proceedings 
to  obtain  the  riglit  of  way,  and  promptly  prosecute  the  same; 
otherwise  to  be  considered  as  granted  as  of  the  date  of  the 
judgment.    lb, 

INTBRIIST. 

Where  a  mortgage  upon  railroad  property  is  both  executed  and 
made  payable,  in  a  state  other  than  that  in  which  the  property 
is  situated,  the  mortgage  will  not  be  deemed  invalid,  because 
the  rate  of  interest  fixed  thereby  is  higher  than  ia  allowed  by 
the  laws  of  such  state,  if  it  is  apparent  that  the  parties  in- 
tended to  contract  with  reference  to  the  laws  of  the  state  in 
which  the  railroad  mortgaged  is  situated.  Such  intent  is 
established  beyond  question  by  a  specific  reference  in  the  in- 
strument itself  to  a  statute  of  the  latter  state  allowing  railroad 
companies  to  pay  the  rate  of  interest  agreed  upon.  And  inter- 
est after  the  maturity  of  the  obligations  secured  by  the  mort- 
gage should  be  allowed  at  that  rate,  not  at  the  lower  rate  fixed 
by  the  general  law.  But  the  interest  upon  coupons  not  paid 
when  due,  as  to  which  there  is  no  stipulation  by  the  parties^ 
should  be  estimated  at  the  ordinary  legal  rate.  Cheeter  v.  Bul^ 
land  db  Burlington  R,  R.  Oo,^  291. 

JX7RISDIOTION. 

1.  If  a  court  of  one  state  has  jurisdiction  of  the  subject-matter  of 
an  action  against  a  railroad  company,  incorporated  under  the 
laws  of  another  state,  jurisdiction  of  the  person  may  be  con- 
ferred by  consent ;  and  the  consent  may  be  expressed  by  the 
corporation  appearing  by  attorney  and  answering  generally  in 
the  Hction.     McCormick  \.  Pennsyhania  Central  R,  R,  (7/>.,  429. 

d.  Where  rights  of  action  are  to  be  enforced  by  or  against  a  railway 
company  in  the  courts  of  the  United  States,  it  will  be  consid- 
ered a  citizen  of  the  state  by  which  it  was  incorporated,  within 
the  clause  of  the  constitution  of  the  United  States  extending 
the  judicial  power  of  the  United  States  to  "nnt roversies  be- 
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tween  citizens  of  diffeient  states.  Chicago  &  Northwestern  B, 
Co.  V.  Whitton,  462. 
8.  It  is  DO  objection  to  ttie  jurisdiction  of  a  United  States  circuit 
court  over  an  action  brought  by  a  citizen  of  one  stale  against 
a  railway  company  incorporated  by  the  state  in  which  the  court 
is  held,  that  the  defendant  is  also  a  corporation  under  the  laws 
of  the  state  of  which  the  plaintiff  is  a  citizen,  and,  is,  there- 
fore, H  citizen  of  the  same  state.  The  defendant  can  only  be 
brought  into  court  as  a  citizen  of  the  state  in  which  it  is  sued, 
whatever  may  be  its  status  or  citizenship  elsewhere.     Ih, 

4.  Where  a  right  of  action  is  given  by  a- statute  of  a  state,  when- 

ever the  death  of  a  person  shall  be  caused  by  a  wrongful  act, 
neglect,  or  default,  against  the  person  or  corporation  which 
would  have  beea  liable  if  death  had  not  ensued,  a  proviso  in 
such  statute  requiring  such  actions  to  be  brought  in  some  court 
established  by  the  constitution  and  laws  of  the  state  does  not 
prevent  a  non-resident  plaintiff  in  such  an  action  from  removing 
the  action  to  a  circuit  court  of  the  United  States,  under  the  act 
of  Congress  of  March  2,  1867.     Ih, 

5.  The  act  of  Congress  of  March  2,  1867,  allowing  such  a  removal 

of  an  action  brought  by  a  non-resident  plaintiff^  upon  petition 
of  the  plaintiff,  is  constitutional  and  valid.     It. 
As  to  jurisdiction  of  proceedings  to  compel  alterations  in  a  high- 
way by  a  railway  company,  see  Highways,  8. 

liANDS. 

1.  A  suit  b^  a  receiver  of  a  railway  company,  to  restrain  officers  of 

a  state  from  grunting  away  lands  previously  granted  to  the 
company,  may  be  sustained  in  a  circuit  court  of  the  United 
States,  under  the  general  equity  jurisdiction  of  the  national 
courts,  and  without  reliance  upon  any  statute  of  the  state 
authorizing  such  suits  by  receivers.     Daris  v.  Oray^  134. 

2.  Such  a  suit  may  be  maintained  in  a  United  States  court  against 

the  governor  or  other  public  officers  of  a  state,  who  appropri- 
ately represent  the  state  in  regard  to  the  interests  involved  in 
the  controversy,  if,  according  to  the  jurisprudence  of  the  state, 
similar  suits  could  be  sustained  in  the  courts  of  the  state. 
Ih. 
8.  Where  a  large  grant  of  lands  has  been  made  to  a  railroad  corpor- 
ation by  a  state,  defeasible  if  certain  conditions  are  not  per- 
formed within  a  certain  time  by  the  company,  and  the  subse- 
quent secession  of  the  state  and  war  ensuing  render  the  fulfill- 
ment of  the  conditions  by  the  company  imposiible,  from  the 
action  of  the  state  itself,  the  conditions  are  abrogated  at  law: 
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but  in  equity,  performaDce  of  the  conditions,  within  a  reason- 
able time  after  the  disability  ceases,  may  be  imposed.     Ih. 

4.  The  franchise  and  land  grant  and  land  reservation  grranted  to  a 

particular  railroad  company  in  its  charter  by  the  state  of  Texas, 
— Held^  not  forfeited  by  the  failure  of  the  company  to  comply 
with  certain  conditions  in  its  charter,  in  view  of  the  secession 
of  the  state,  and  the  existence  of  rebellion,  and  of  several  stat- 
utes of  the  state  condoning  the  non-compliance  with  such  con- 
ditions; and  provisions  of  the  constitution  of  Texas  of  1869 
(arts,  v.,  yn.),  which  assume  to  make  a  different  disposition 
of  the  land  granted, — Held^  void,  as  violating  the  contract  ob- 
ligations of  the  charter.     Ih, 

5.  Where  the  act  of  Congress  granting  lands  to  a  railroad  corpora- 

tion to  aid  in  the  construction  of  its  road  requires  prepayment 
by  the  company  of  the  cost  of  surveying,  selecting,  and  con- 
veying the  lands  granted  before  any  of  the  lands  shall  be  oon- 
yeyed,  and  also  provides  that  any  of  the  lands  granted  and  not 
sold  by  the  company  within  three  years  after  the  final  comple- 
tion of  the  road  shall  be  liable  to  be  sold  to  actual  settlers  un- 
der the  pre-emption  laws  at  a  price  named  per  acre,  the  money  to 
be  paid  to  the  company,  the  title  does  not  pass  from  the  United 
States  to  the  company,  in  the  first  instance,  unless  there  be  the 
required  prepayment,  nor  in  the  second  instance  at  all,  in  such 
way  as  to  subject  the  land  to  taxation  by  a  state  as  the  property 
of  the  company;  and  a  sale  of  such  lands  for  taxes  is  void. 
The  power  of  a  state  to  tax  lands  sold  by  the  United  States  be- 
fore the  government  has  parted  with  the  legal  title  by  issuing  a 
patent,  extends  only  to  cases  where  the  right  to  the  patent  is 
complete,  and  the  equitable  title  fully  vested  without  anything 
more  to  be  paid  or  any  act  done  going  to  the  foundation  of  the 
right.     Kansas  Pctcijic  B.  Go.  v.  Preseott^  166. 

6.  In  proceedings  by  a  railroad  company  to  acquire  the  right  of  way 

for  its  road  over  lands  owned  by  individuals,  the  petition  must 
allege  that  the  taking  of  such  lands  for  the  purposes  of  the 
railroad  company  is  necessary  for  the  public  use.  Grand  Bapid$^ 
Newaygo,  ib  Lake  Share  R.  B.  Go,  v.  Van  Driele^  171. 

7.  In  such  proceedings,  a  finding  by  a  jury  '*  that  it  was  and  is  nec- 

essary to  take  and  use  said  land  for  the  purpose  of  operating 
and  constructing  said  railroad  by  said  company,**  is  not  a  suffi- 
cient finding  that  the  taking  of  such  property  is  necessary  for 
the  public  use.     lb. 

8.  Where  a  part  of  a  tract  of  land  owned  by  an  individual  is  taken 

for  the  construction  of  a  railway,  and  the  shape  of  the  portioo 
which  remains  is  irregular  and  inconvenient,  the  owner  is  en- 
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titled  to  compensation  for  the  damage  resulting  from  such  in- 
convenient shape.  But  if,  subsequently,  a  part  of  the  land  re- 
maining is  sought  to  be  taken  by  the  same  railway  company, 
it  seems^  that  compensation  should  not  be  allowed  a  second 
time  for  the  irregularity  in  shape  of  the  remainder.  Lake  Su- 
per iw  (h  Mississippi  R.  R.  Go.  v.  Greve^  173. 

9.  Where  a  statute  authorizing  a  railway  company  to  take  lands  of 

individual  owners  for  the  purposes  of  its  road  provides  that 
upon  payment  of  the  compensation  determined  upon,  the  com- 
pany shall  become  invested  and  seized  of  the  title  of  the  land, 
and  entitled  to  full,  free,  and  perfect  use  and  occupancy  of  the 
same,  for  the  purposes  of  a  railroad,  there  is  no  right  remain- 
ing in  such  an  owner,  part  of  whose  land  has  been  taken,  to 
flow  the  land  taken,  in  using  a  water  power  appurtenant  to  the 
remainder  of  the  land.  And  if  the  taking  of  part  of  the  land 
injures  or  wholly  destroys  the  use  of  such  water  power,  the 
owner  is  entitled  to  full  compensation  for  the  injury.     lb. 

10.  Upon  appeal  from  awards  of  compensation  for  several  separate 
pieces  of  property  of  the  same  owner,  taken  for  railway  pur- 
poses, an  objection  that  the  jury  awarded  a  sum  in  gross  instead 
of  separate  compensation  for  each  parcel,  is  not  available  if  not 
taken  to  the  award  when  made.     J5. 

11.  Upon  appeal  from  an  award  by  commissioners  of  compensation 
to  an  owner  of  land  taken  for  or  damaged  by  the  construction 
of  a  railway,  the  land  owner  holds  the  position  of  plaintiff,  and 
is  entitled  to  open  and  close.  Minnesota  Valley  B,  R,  Oo.  v. 
Doran,  187. 

12.  That  the  owner  of  land  across  which  a  railway  company  has  lo- 
cated and  constructed  its  road  has  sold  large  quantities  of  wood 
and  ties  to  the  company,  and  has  realized  large  profits  there- 
from, in  consequence  of  the  location  of  the  railroad  across  his 
land,  does  not  constitute  a  benefit  to  him  which  may  be  allowed 
in  recoupment  of  damages  to  his  land  resulting  from  the  con- 
struction of  the  railroad.     lb. 

18.  Although  in  estimating  the  compensation  to  be  allowed  for  in- 
jury to  lands  from  the  construction  of  a  railroad,  mere  incon- 
venience in  crossing  the  track  js  not  a  proper  item,  necessary 
delay  and  labor  in  opening  and  shutting  gates  and  taking  down 
and  putting  up  bars  may  properly  be  considered.     lb, 

14.  Where  a  railway  company  is  required  by  law  to  build  and 
maintain  a  legal  fence  on  each  side  of  its  railroad  through  im- 
proved lands,  for  the  protection  and  benefit  of  the  owner  of 
such  lands,  if  such  fences  constitute  a  further  obstruction  to  the 
use  of  the  lands  by  the  owner,  in  addition  to  the  injury  results 
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log  from  the  construction  of  the  road  itself,  in  determining  the 
compensation  to  be  awarded  him,  such  fences  may  properly  be 
considered  as  an  element  of  damage.     Ih. 

15.  In  determining  the  compensation  to  be  awarded  for  lands  ap 
propriated  for  the  construction  of  a  railroad,  evidence  of 
damages  resulting  from  the  negligent  or  defective  construction 
of  the  railroad  is  not  admissible,  under  a  statute  providing  that 
the  owner  shall  be  compensated  for  the  damage  he  "  will  sus- 
tain by  the  appropriation  of  his  land."  Such  damages  may  be 
recoverable  in  a  proper  action  therefor,  but  they  do  not  consti- 
tute an  element  of  the  value  of  the  land,  or  of  the  compenea- 
tiou  to  be  allowed  the  owner.  King  v.  laioa  Midland  S.  B, 
Co,,  199. 

16.  Thus,  the  fact  that  the  railroad  was  constructed  in  such  a  man- 
ner  that  water  falling  upon  the  land  appropriated  was  con- 
ducted upon  adjoining  lands  of  the  former  owner  to  the  injury 
of  bis  crops  thereon,  is  not  proper  to  be  considered.  Nor  can 
the  failure  of  the  railroad  company,  for  a  time,  to  construct 
cattle-guards,  as  required  by  law,  so  that  the  remaining  lands 
of  the  former  owner  are  thrown  open  and  left  onfenced,  be 
included  in  estimating  the  compensation.     lb. 

17.  In  determining  the  value  of  land  taken  for  the  construction  of 
a  railroad,  evidence  of  the  price  at  which  the  right  01  way 
through  adjoining  tracts  was  purchased,  is  not  admissible,  un- 
less a  uniformity  in  character  of  the  lands  thus  sought  to  be 
compared,  is  first  shown.     76. 

18.  In  proceedings  to  determine  the  compensation  to  be  awarded 
for  land  taken  for  radway  purposes,  the  court  may,  in  its  dis- 
cretion, send  the  jury  to  view  the  land  in  question.     Ih. 

19.  A  provision  in  a  railv/ay  charter  requiring  that  in  awarding 
compensation  for  lands  taken  for  the  purposes  of  the  railway, 
the  value  of  the  lands  shall  be  appiaised  at  the  time  they  are 
entered  upon  and  taken,  does  not  contemplate  an  appraisal  at 
the  time  the  lands  are  entered  upon  for  the  survey  and  location 
of  the  road,  merely,  hut  at  the  time  when  the  property  is  actu- 
ally appropriated  to  the  use  of  the  railroad  company,  ilunh 
V.  First  Divvdon  St.  Paul  <h  Pacific  R.  i?.  Co.,  204. 

20.  The  legislature  can  not  confer  power  upon  a  railway  company 
to  take  and  use  private  property  without  making  or  securing 
compensation  therefor.  And  provisions  of  the  charter  of  a 
railway  company,  purporting  to  authorize  the  company,  after 
entering  upon  and  taking  l^nds  of  individuals,  to  have,  hold, 
possess,  occupy,  use,  and  enjoy  the  same  for  any  of  its  lawful 
purposes,  from  the  time  of  such  entry  and  taking  until  the 
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proceedings  contemplated  by  the  charter  to  be  instituted  by 
the  company,  to  ascci-tain  the  value  of  such  lands,  shall  have 
been  finally  detennined,  and  until  the  company  shall  have  re- 
fused, after  demand  made,  to  pay  such  value  to  the  owner ;  and 
that  during  such  time,  and  until  such  refusal,  the  company 
shall  not  be  disturbed  in  such  possession,  or  occupancy,  or  use, 
or  enjoyment,  by  any  proceedings,  either  in  law  or  equity,  are 
unconstitutional  and  void.     Ih. 

21.  Hi  seems,  that  payment  of  the  value  of  the  land  actually  taken 
to  the  owner,  in  not  sufficient  to  satisfy  the  requirement  of  the 
constitution  of  the  United  States,  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  The 
value  of  the  property  taken  may  be  no  measure  of  the  injury 
sustained  bv  the  owu^^r.     li. 

d2.  Even  if  the  value  of  the  property  taken  could,  in  any  case, 
amount  to  compensation  to  the  owner,  an  award  and  tender  of 
such  value,  with  interest  from  the  time  of  the  taking,  made 
after  the  commencement  of  an  action  by  the  owner  against  the 
railway  company,  for  entering  upon  and  taking  his  land,  does 
not  constitute  a  defense  to  the  action ;  and  a  motion  for  leave 
to  file  a  supplemental  answer,  setting  up  such  an  award,  since 
the  answer,  and  making  tender  of  the  amount  awarded,  is 
properly  denied.     lb, 

28.  Where,  after  an  action  is  commenced  against  a  railway  com- 
pany for  injury  to  lands  of  the  plaintiff,  part  of  the  land  is  sold 
and  conveyed  by  the  plaintiff,  the  defendant  can  not  avail  it- 
self 9f  that  fact  as  a  defense  unless  it  be  set  np  by  supplemental 
answer.     JiamtigUm  v.  St,  Paul  &  Siottx  City  U.  R,  Co,,  216. 

24.  Li  an  action  against  a  railway  company  for  unlawfully  con- 
structing and  operating  its  road  over  plaintiff^s  land,  it  is  no 
defense  that,  before  the  plaintiff  became  the  owner  of  the  land, 
the  defendant  had  entered  upon  the  land  and  located  and 
marked  out  the  line  of  its  road  thereon,     lb, 

25.  In  such  an  action,  evidence  that  the  location  and  operation  of 
the  railroad  increased  the  hazard  of  fire  to  the  plaintiff^s  build- 
ings is  admissible.     lb. 

26.  In  Minnesota,  tiie  owners  of  lands  abutting  upon  streets  in  a 

town  own  the  fee  in  such  streets  to  the  center  thereof,  subject 

to  the  public  easement  for  a  highway,  whether  a  statutory  or 

common-law  dedication  of  such    streets  be  shown;    and  the 

legislature  can  not  appropriate  the  street  to  any  other  use,  or 

subject  the  land  to  any  additional  servitude,  such  as  using  the 

street  for  a  railroad,  without  compensation  to  the  owner  of  the 

fee.    lb, 
IV.— 38 
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27.  The  construction   and  operation  of  a  railroad  over  a  pnblio 
«  street,  the  fee  of  which  is  in  the  owners  of  the  lands  abntting 

upon  such  street,  without  compensation  to  them,  constitutes  a 
private  nuisance  as  to  such  owners,  and  such  acts  of  the  rail- 
way company  may  be  restrained  by  injunction.     Ih. 

28.  An  action  to  recover  damages  from  a  railway  company  for 
injuries  to  the  plaintiflPs  land,  resulting  from  the  land  being 
flooded  by  water  dammed  by  an  embankment  and  bridge  of 
the  defendant's  railroad,  constructed  by  a  former  owner  of  such 
railroad,  before  conveyance  to  the  defendant,  can  not  be  sns- 
tained  by  proof  merely  of  the  continuance  of  the  structure  by 
the  defendant.  Notice  or  knowledge  of  its  existence  must  also 
be  shown.  But  a  request  to  abate  the  nuisanoe  is  not  neces- 
dary.  Conhocton  Stone  Road  v.  Buffalo^  New  York,  S  Brie  S, 
B.  Co.,  232. 

29.  A  railroad  company  purchased  a  strip  of  land  in  front  of  Its 
passenger  station  and  freight  depot,  making  an  open  space 
afterwards  connected  at  each  end  with  a  public  street  of  the 
town.  The  public  used  the  place  constantly  and  freely,  both 
in  going  to  and  from  the  railroad  station  and  depot,  and  in 
passing  from  one  part  of  the  town  to  another.  One  who,  sub- 
sequent to  these  acts,  had  purchased  land  adjoining  this  space, 
regarding  it  as  a  public  way,  erected  a  restaurant  and  other 
buildings  fronting  upon  it,  and  he  and  the  railroad  company 
laid  sidewalks,  cross-walks,  and  gutters,  and  made  and  allowed 
the  authorities  of  the  town  to  make  other  improvements  upon 
the  open  space  referred  to.  Several  years  afterwards  the  rail- 
road company  undertook  to  remove  a  portion  of  the  sidewalk  so 
laid,  for  the  purpose  of  making  more  room  for  carriages  in  front 
of  the  passenger  station.  Upon  a  bill  in  equity  filed  by  the 
owner  of  the  adjoin! ug  land  for  an  injunction  against  the  re- 
moval of  the  sidewalk, — Held,  that  the  circumstances  of  the 
case  did  not  show  that  the  railroad  company  had  dedic4ited 
the  land  to  public  use,  nor  that  the  public  had  accepted  it. 
And  the  railroad  company  was  not  estopped  from  denying  that 
there  was  any  dedication.  Williams  v.  Jfew  York  4t  ^ew  Haven 
B,  B.  Co.,  264. 

80.  Although  the  legal  existence,  by  force  of  obligatory  law,  of  a 
railway  corporation  is  confined  to  the  state  which  had  created 
it  and  endowed  it  with  its  powers,  capacities,  and  rights,  and  it 
can  only  exercise  those  powers,  capacities,  and  righis  in 
anotber  state  by  permission  of  the  authorities  of  such  state,  the 
mere  right  to  purchase  and  sell  property,  not  being  in  its 
nature  a  franchise  but  a  right  existing  also  in  individuals 
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without  special  graDt,  will  <i:enerally  be  reco&fnized  and  pro- 
tected in  other  states  than  that  by  which  the  corporation  wa8 
created.     Thompson  v.  Waters^  831.  . 

81.  This  principle  is  applicable  to  the  power  of  a  railway  corpora- 
tion to  take,  hold,  and  convey  lands,  that  being  among  the 
powers  or  capacities  incident  to  a  corporation  at  common  law, 
without  special  mention  in  its  charter.  Hence,  where  a  corp- 
oration is  created  in  one  state,  with  powers,  so  far  as  that  state 
can  give  them,  of  taking,  holding,  and  conveying  lands  in 
another  state  where  the  legislature  have  not  expressly  or  by 
implication  forbidden  it,  an  affirmative  enabling  act  is  not 
necessary  to  give  them  the  capacity  to  take,  hold,  and  convey 
lands  in  the  latter  state;  this  capacity  rests  upon  the  same 
principles  of  comity  as  their  capacity  to  make  or  enforce  con- 
tracts, or  to  acquire,  hold,  and  convey  personal  property.     Ih, 

82.  In  a  case  involving  the  validity  of  a  deed  of  lands  in  one  state 
to  a  corporation  created  by  the  laf^n  of  another  state,  in  the 
absence  of  auy  showing  what  the  consideration  for  the  deed 
was,  if  any  species  of  consideratioti, — such  as  the  paym<int  of 
a  debt  to  the  corporation, — will  support  the  deed,  it  will  be 
presumed  that  it  was  made  for  that  consideration ;  courts  will 
not  presume  illegality.     lb, 

88.  The  courts  of  one  state  will  recognize  the  right  of  corporations 
of  another  state  to  realize  and  collect  the  debts  due  to  them, 
by  receiving  a  conveyance  of  lands  in  the  former  state,  unless 
the  constitution  or  the  legislature  have,  either  expressly  or  by 
clear  implication,  declared  a  contrary  rule.  Such  a  right  is  not 
in  any  way  dangerous  to  the  citizens  or  inconsistent  with  the 
public  policy  of  any  state.  Nor  is  there  any  distinction  be- 
tween the  rights  of  railroad  corporations  in  that  regard  and 
those  of  other  corporations.    lb, 

ZX>OATION. 

1.  The  general  railroad  law  of  New  York,  — which  provides  that 
any  person  feeling  aggrieved  by  the  proposed  location  of  a  rail- 
road, may  apply  for  the  appointment  of  commissioners  to  ex- 
amine the  proposed  route,  and  to  affirm  or  alter  it,  as  may  be 
consistent  with  the  just  rights  of  all  parties  and  the  public, — 
does  not  restrict  the  power  of  the  commissioners  over  the  pro- 
posed route  to  that  part  of  it  which  lies  within  the  bounds  of 
the  lands  of  the  party  procuring  their  appointment.  They  may 
make  any  alteration  of  the  proposed  route,  within  the  county, 
that  may  be  necessary  to  obviate  such  objections  of  the  parij 
Aggrieved  as  they  may  decide  to  be  well  founded.     And  it  i^ 
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thoir  duty  to  complete  the  alteration  so  as  t«)  preserve  the  con- 
tinuity of  the  line.     People  ex  rel.  Erie  &   Genesee  Valley  R.  R 
Co.  V.  Tuf)f}8,  127. 
2.  It  seems^  that  the  statute  contemplates  but  one  board  of  com- 
missioners in  each  county;  and  the  board  so  appointed  should 
therefore  complete  its  work,    either  by  affirming  the  route 
proposed  by  the  company,  or  by  making  all  necessary  altera- 
tions; and  when  this  is  done,  the  route  through  the  county  is 
established.     Ih. 
As  to  the  location  of  farm-crossings,  see  Bridges,  2,  3. 

MANDAMUS. 

1.  Municipal  bonds,  issued  and  deposited  with  the  treasurer  of  a 

state,  under  a  statute  authorizing  such  issue  and  deposit  for 
the  purpose  of  aiding  a  railway  company,  are  received  by  him 
in  his  official  capacity;  and  where  such  statute  is  afterwards 
adjudged  unconstitutional,  and  the  bonds  void,  he  is  officially 
responpible  for  their  safe  keeping  and  return  to  the  makers, 
when  demanded.  People  of  Michigan  ex  rel.  La  Qrangt 
Township  y.  Treasurer  of  Michigan^  116. 

2.  If  the  return  of  the  bonds,  under  such  circumstances,  is  refused, 

upon  a  reasonable  demand,  manda/mus  is  the  proper  proceeding 
to  compel  their  return.  It  is  the  proper  remedy  for  enforcing 
a  specific  legal  right,  for  which  there  is  no  other  adequate 
legal  remedy,  and  is  not  excluded  by  other  legal  remedies 
which  are  not  adequate  to  secure  the  specific  relief  needed, 
such  as  replevin;  nor  by  the  existence  of  a  specific  remedy  in 
equity.  A  party  will  not  be  compelled  to  give  up  a  legal 
remedy  for  an  equitable  one.     Ih. 

MARRIED  WOMEN. 
An  action  may  be  maintained  by  a  married  woman  in  her  own  name 
against  p.  railway  company,  for  injury  to  her  baggage  while  in 
charge  of  the  railway  company  as  a  common  carrier,  if  snch 
baggage  is  her  separate  property  under  the  laws  of  the  state  in 
which  she  is  domiciled,  and  the  laws  of  the  state  in  which  the 
action  is  brought  permit  a  married  woman  to  sue  when  the 
action  concerns  her  separate  property.  The  Ux  loei  docs  not 
govern  as  to  her  right  to  the  property,  but  only  as  to  the 
remedy.     Stojieman  v.  Erie  R.  Co.^  446. 

MORTGAGES. 

1.  Where  negotiable  bonds  of  a  railroad  company  secured  by  mort- 
gage are  in  the  hands  of  a  bonajide  holder  for  value,  and  a  bill 
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is  tiled  by  him  to  foreclose  the  mortgage,  no  other  or  further 
defenses  are  allowed  as  against  the  mortgage  than  would  be 
allowed  in  an  action  at  law  upon  the  bonds.  Kenicott  v.  Wayne 
County^  93. 

2.  Upon  sale  on  execution  of  a  railroad,  upon  which  there  were  two 
mortgages,  it  was  bought  in  by  the  holders  of.  certain  bonds 
secured  by  the  second  or  junior  mortgage.  These  purchasers 
organized  themselves  into  a  corporation,  and  managed  the  road 
for  themselves.  Afterwards,  proceedings  were  commenced  to 
foreclose  the  first  or  senior  mortgage ;  and  to  prevent  a  sale  of 
the  road  under  foreclosure,  the  new  corporation  paid  off  the 
debt  secured  by  that  mortgage.  Subsequently  to  this,  the  sale 
upon  execution,  made  to  the  creditors  under  the  second  mort- 
gage, was  set  aside,  as  fraudulent  and  void  as  against  other 
creditors  of  the  corporation  which  originally  owned  the  road. 
Eeld^  that  a  bill  in  equity  by  the  new  corporation  against  the 
mortgagees  under  th«  first  mortgage,  to  recover  back,  as  paid 
under  a  mistake  of  fact,  what  had  been  thus  paid  to  them  by 
the  new  corporation,  or  to-  be  subrogated  to  their  decree  of 
foreclosure,  could  not  be  sustained.  Milwaukee  A  Minnesota  B, 
B.  Co,  V.  Soutter,  277. 

8.  A  bill  filed  by  stockholders  and  creditors  of  a  railroad  company 
to  set  aside  a  sale  of  the  railroad  under  an  amicable  foreclosure 
of  a  certain  mortgage  upon  it,  effected  with  the  consent  of  a 
majority  of  the  stockholders  and  creditors,  which  charged 
collusion  in  the  sale,  and  prayed  for  a  resale, — Held,  fatally  de- 
fective for  want  of  proper  parties,  because  neither  the  trustees 
in  the  mortgage  foreclosed  nor  the  consenting  stockholders 
were  made  parties.  Bibon  v.  Chicago,  Back  Island,  d  Pacific  B, 
B.  Co.  285. 

4.  The  trustees  under  three  successive  mortgages  of  the  property  of 
a  railway  corporation  filed  a  bill  in  equity  against  the  corpora- 
tion to  settle  and  establish  the  powers  arfd  duties  of  the 
trustees  and  the  relative  position  and  rights  of  the  mortgagees 
towards  each  other  and  towards  the  corporation  in  respect  to 
the  title,  possession,  and  control  of  the  property,  and  a  decree 
was  made  in  accordance  with  the  prayer  of  the  bill,  but  was 
never  completely  executed.  Held^  that  the  fact  that  this  suit 
was  still  technically  pending  did  not  defeat  a  suit  brought 
many  years  afterwards  by  the  trustees  under  the  first  mortgage, 
to  enforce  their  security  against  the  second  mortgage  interest. 
The  circumstances  that  many  of  the  parties  to  the  former  suit 
were  dead,  that  the  former  decree  was  dormant,  and  that  it 
was  repudiated  by  the  second  mortgage  interest,  as  a  fraud 
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upoD  them,  rendered  proper  an  original  bill  setting  forth  the 
original  cause  of  action  as  well  aa  the  suit  and  decree  there 
upon.      Cheeter  v.  Biitland  &  BnrlingUm  R.  R.  Co.^  291. 

5.  Trust ecB  in  a  mortgage  of  the  property  of  a  railroad  company, 

who  appear  and  answer  in  a  suit  to  enforce  the  security  of  a 
prior  mortgage,  thereby  waive  any  defect  in  the  service  of  pro- 
cess upon  them.  Their  power  to  waive  such  defect  is  not 
affected  by  the  fact  that  they  are  representative  defendants.    Ih. 

6.  In  a  suit  in  equity  to  enforce  a  railway  mortgage  security  against 

second  mortgage  interests,  holders  of  bonds  of  the  railwHj 
company  secured  by  such  second  mortgage  who  are  not  trustees 
under  the  mortgage  are  proper,  but  not  necessary  parties.  And 
the  fact  that  the  bill  filed  is  in  the  nature  of  a  supplemental 
bill  in  a  former  suit  does  not  render  it  necessary  that  all  the 
bondholders  who  were  joined  in  such  former  suit  should  be 
made  parties.     Ih, 

7.  A  mortgage  of  the  property  of  a  railroad  company,  which  is  exe- 

cuted by  the  president  of  the  corporation  in  pursuance  of  a 
vote  empowering  him  to  execute  and  deliver  the  instrument  in 
the  name  of  the  corporation,  but  not  directing  where  he  shall 
execute  it,  is  not  invalid  because  executed  in  a  state  other  than 
that  in  which  the  railroad  is  situated  and  by  which  the  com- 
pany was  incorporated;  especially  where  the  validity  of  the 
deed  has  subsequently  been  recognized  by  the  corporation.   lb, 

8.  Nor  does  the  fact  that  such  mortgage  allows  the  trustees  under 

it  to  be  residents  of  such  other  state  affect  its  validity,  on  the 
ground  that  such  a  provision  is  against  public  policy.    lb. 

9.  Where  such  a  mortgage  is  both  executed  and  made  payable  io 

snch  other  state,  it  will  not  be  deemed  invalid,  because  the  rate 
of  interest  fixed  thereby  is  higher  than  is  allowed  by  the  laws 
of  such  state,  if  it  is  apparent  that  the  parties  intended  to  con- 
tract with  reference  to  the  laws  of  the  state  in  which  the  rail- 
road mortgaged  is  situated.  Such  intent  is  established  be- 
yond question  by  a  specific  reference  in  the  instrument  itself  to 
a  statute  of  the  latter  state  allowing  raili-oad  companies  to  pay 
the  rate  of  interest  agreed  upon.  And  interest  after  the  ma- 
turity of  the  obligations  secured  by  the  mortgage  should  be 
allowed  at  that  rate,  not  at  the  lower  rate  fixed  by  the  general 
law.  But  the  interest  upon  coupons  not  paid  when  due,  as  to 
which  there  is  no  stipulation  by  the  parties,  should  be  estimated 
at  the  ordinary  legal  rate.     lb. 

10.  Where  trustees  under  a  mortgage  of  a  railroad  are,  by  the  ex 
press  terms  of  the  mortgage,  authorized,  upon  certain  condi 
tions,  to  enter  upon  and  manage  the  railroad  for  the  benefit  of 
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their  trusty  subsequent  legislation  can  not  impair  their  remedy 
or  force  upon  them  a  substitute  for  it.  Holders  of  bonds 
secured  by  a  second  mortgage  are  liable,  the  same  as  the  rail- 
way company  itself,  to  be  ousted  from  possession  by  the  trustees 
of  the  flrst  mortga^i^e;  and  an  act  incorporatin&r  such  second 
mortgagees,  with  others,  into  a  new  company,  can  not  confer 
upon  the  new  corporation  any  rights  of  possession  conflicting 
with  the  rights  of  the  first  mortgage  trustees  under  the  original 
contract.  Such  an  act  of  incorporation  will  not  be  construed 
as  attempting  to  confer  such  rights  if  it  is  reasonably  suscepti- 
ble of  any  other  interpretation.    JJ. 

11.  The  rights  of  the  trustees  under  such  first  mortgage  can  not 
be  waived  by  a  majority  of  the  holders  of  bonds  secured  by  the 
mortgaged.  Their  rights  arc  for  the  security  of  the  whole  debt, 
not  merely  a  majority  of  it.  The  fact  that  the  security  is  ample 
does  not  affect  the  case.    Ih. 

13.  Upon  a  bill  in  equity  to  enforce  «  trust,  under  a  clause  of  a 
mortgage  of  the  property  of  a  railway  company,  providing  that 
the  trustees  under  tlie  mortgage  might  pursue  their  security  by 
entering  upon,  managing,  and  controlling  the  railroad,  until 
the  debt  secured  should  be  paid  from  the  earnings  of  the  road 
or  otherwise, — Mdd^  that  as,  upon  all  the  circumstances  of  the 
case,  nothing  was  shown  to  defeat  the  perfected  right  of  the 
plaintiffs,  under  the  terms  of  their  deed,  to  the  possession,  and 
to  hold  it  until  their  debt  should  be  paid,  the  defendants  werp 
not  entitled,  on  a  merely  general  allegation  that  an  accounting 
was  necessary,  to  retain  possession  until  an  account  could*  be 
taken,  and  untilthe  expiration  of  a  day  of  redemption  to  be 
fi7ed  by  the  court.  3uch  a  delay,  although  proper  upon  a  bill 
to  foreclose,  is  inconsistent  with  the  remedy  stipulated  by  the 
parties,  and  sought  by  the  plaintiffs,  and  would  be  a  denial  of 
the  plaintiffs'  just  rights.     Ih, 

18.  But  where  it  appeared  in  such  a  case  that  payment  of  the  debt 
secured  would  probably  be  made  without  delay,  and  that  the 
transfer  of  so  large  a  property  would  involve  considerable  ex- 
pense and  miylit  tend  to  retard  instead  of  hastening  payment, — 
Held^  that  the  transfer  might  properly  be  delayed  a  reasonable 
time  to  enable  the  defendants  to  make  complete  payment.     Ih, 

As  to  taxation  of  bonds  secured  by  mortgages  upon  railway  prop- 
erty, see  Taxes,  8-6. 

MUNIOIPAIi  CORPORATIONS. 

1.  Where  the  legislature  has  authorized  a  railroad  company  to  pro- 
ceed in  the  construction  of  a  division  of  its  line,  and  to  collect 
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the  anbscriptionB  to  its  stock  made  along  such  division,  so  soon 
as  a  certain  amount  of  subscriptiouB  assessable  for  the  constrac- 
tion  of  such  division  is  obtained,  reckoning  as  part  of  that 
amount  such  aid  as  may  be  voted  by  any  municipality  along 
such  division,  the  fact  that  such  municipal  aid  is  afterwards 
held  void  by  the  courts  does  not  affect  the  authority  to  proceed 
with  the  construction  of  such  division.  That  the  conditions 
prescribed  by  the  legislature  to  the  exercise  of  corporate  powers 
have  proved  of  no  value  does  not  take  away  the  powers  con- 
ferred.    Sioarticout  v.  MiMgan  Air  Line  /?.  R.  Co,^  63. 

2.  The  legislature  of  a  state,  in  which  general  legislative  power  is 
vested  bv  the  state  constitution,  and  which  is  not  restrained 
therefrom  by  any  constitutional  prohibition,  may  authorize  a 
county  to  aid  the  construction  of  a  railroad  by  issuing  county 
bonds  and  making  them  a  donation  to  the  railroad  company, 
even  although  the  railroad  is  wholly  outside  the  county  and 
outside  the  state,  if  the  purpose  of  the  road  be  of  public  inter- 
est to  the  people  of  such  county.  Ohictigo^  Qyiney  S  Burlington 
B,  B,  Co,  V.  Otoe  County,  82. 

8.  A  special  act  of  a  state  legislature  authorizing  the  issue  of  bonds 
by  a  county,  without  complying  with  the  requirements  of  a 
previous  statute,  is  not  necessarily  invalid.  Such  requirements 
may    be    abrogated  <5r    annulled    by   subsequent   legislation. 

n. 

4.  A  state  statute  authorizing  any  county,  through  which  a  rail- 

road may  run,  to  aid  in  the  cons^truction  of  the  road,  does  not 
require  that  the  road  to  be  aided*  should  be  actually  built  before 
the  aid  shall  be  given.  Such  an  act  implies  that  the  aid  is  to 
be  given  before  the  road  is  built ;  and  the  counties  giving  the 
aid  are  to  take  the  ordinary  risk  of  the  success  of  the  under- 
taking in  which  they  embark  their  property.  Kenicott  v. 
Wfiifne  County^  93. 

5.  The  charter  of  a  railway  company  provided  that  any  county 

through  which  its  road  might  run,  '*  and  every  county  throngfa 
which  any  other  railroad  may  run  with  which  this  road  may 
*  be  joined,  connected,  or  intersected,"  might  aid  in  the  con- 
struction of  such  road.  Another  company  was  chartered  to 
build  a  railroad  from  one  terminus  of  the  road  of  the  former 
company  completely  through  a  county  adjoining  the  county 
in  which  the  former  road  lay.  The  company  first  chartered 
undertook  the  construction  of  the  new  road  from  the  terminus 
of  its  own  road  onwards  completely  through  the  other  and  ad- 
joining counties.  Hddy  that  the  grant  of  authority  to  con* 
struct  the  connecting  road,  and  the  entering  into  a  contract 
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for  its  construction,  constituted  a  connection,  within  the 
meaning  of  the  provision  of  the  charter  cited.    Ih 

6.  Where  an  act  of  the  legislature  empowers  cities,  towns,  and 

townships  to  subscribe  to  the  stock  of  a  railroad  company, 
when  authorized  by  a  majority  of  the  lejjal  votes  of  the  par- 
ticular city,  town,  or  township,  but  prescribes  no  mode  in 
which  such  election  shall  be  held,  an  election  under  the  act 
must  be  conducted  in  the  manner  prescribed  by  the  law  of  the 
organization  of  the  body  in  which  it  is  held.  Thus,  an  election 
in  a  township  for  such  purpose  should  be  held  in  the  manner 
in  which  township  elections  are  required  to  be  held  in  electing 
town  officers,  and  not  in  the  manner  prescribed  by  the  general 
election  laws.  People  of  lUinais  ex  rel.  Ohicago  S  Bock  River 
B.  R,  Co,  V.  Butcher,  108. 

7.  Where  a  statute,  empowering  a  town  to  subscribe  to  the  stock 

of  a  railroad  company,  when  authorized  by  a  majority  of  the 
legal  voters  therein,  requires  the  town  supervisor  to  make  the 
subscription  if  it  be  so  voted,  but  leaves  the  question  of  sub- 
scription wholly  to  the  determination  of  the  voters,  the  town 
may,  in  determining  that  question,  impose  conditions  upon  its 
subscription,  although  a  conditional  subscription  is  not  ex- 
pressly authorized  by  the  statute.  And,  if  conditions  are  im- 
posed, the  town  supervisor  has  no  power  to  disregard  them,  nor 
can  the  railroad  company  compel  him,  by  mandamus,  to  make 
an  unconditional  subscription.     /(. 

8.  Where  a  state  legislature  has  authorized  a  county  to  issue  nego- 

tiable bonds  in  payment  of  a  subscription  to  the  stock  of  a  rail- 
road corporation,  which  subscription  and  issue  of  stock  are 
authorized  only  upon  certain  prescribed  conditions,  and  after 
certain  things  directed  have  been  performed,  a  failure  to  per- 
form all  the  conditions  or  take  all  the  steps  prescribed  by  the 
legislature,  is  not  always  available  as  a  defense  to  the  bonds, 
against  an  innocent  purchaser.  A  purchaser  is  not  always 
bound  to  look  further  than  to  discover  that  the  power  has  been 
conferred,  even  though  it  be  coupled  with  conditions  precedent. 
In  some  cases  it  may  fairly  be  presumed,  in  favor  of  an  inno- 
cent purchaser,  that  the  conditions  have  been  fullfilled.  Such 
presumption  is  proper  where  the  county  has  received,  in  ex- 
change for  the  lionds,  a  certificate  for  the  stock  of  the  railroad 
company,  which  it  has  held  for  years  before  suit  brought,  and 
etiU  holds.  Pendleton  County  v.  Amy,  109. 
0.  Where,  under  such  legislative  authority,  a  county  had  issued 
bonds  in  payment  of  a  subscription  to  stock  of  a  railway  com- 
pany, and  had  received  in  exchange  for  the  bonds  a  certificate 
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for  the  stock  of  the  railway  company,  which  it  held  seventeen 
yeard  before  suit  ^as  brought,  and  still  continued  to  hold, — 
Held,^  that  the  county  was  estopped  from  assertiog,  against  an 
innocent  purchaser  of  the  bonds  for  value,  that  the  bonds  were 
issued  in  disregard  of  the  conditions  prescribed  by  the  legisla- 
ture.    /5. 

10.  Where,  after  bonds  of  a  municipal  corporation  have  been 
issued  and  deposited  with  the  treasurer  of  a  state,  for  the  pur- 
pose of  aiding  in  the  construction  of  a  railway,  under  authority 
of  a  statute  of  the  state,  suoAi  statute  is  adjudged  unconstitu- 
tional by  the  courts  of  the  state,  and  the  bonds  themselyes 
declared  void,  a  proceeding  by  mandamus  to  compel  the  state 
treasurer  to  deliver  up  the  bonds  to  the  corporation  issuing 
them  should  not  be  stayed  because  proceedings  have  been 
conmienced  by  a  stockholder  of  such  railway  corporation  in  a 
court  of  the  United  States  to  obtain  the  bonds  for  the  railway 
company,  alleging  a  refusal  by  the  directors  to  take  such  pro- 
ceedings, if  the  railway  corporation  could  proceed  only  in  a 
state  court,  and  would  not  there  be  permitted  to  recover. 
Such  proceedings  by  the  stockholder  are  a  mere  evasion  of 
jurisdiction,  and  it  should  not  be  assumed  that  they  will  be 
sanctioned  by  any  court.  People  of  Michigan  ex  rel.  La  Grange 
Township  Y,  Treasurer  of  Michigariy  116. 

11.  Municipal  bonds,  issued  and  deposited  with  the  treasurer  of  a 
state,  under  a  statute  authorizing  such  issue  and  deposit  for 
the  purpose  of  aiding  a  railway  company,  are  received  by  him 
in  his  official  capacity;  and  where  such  statute  is  afterwards 
adjudged  unconstitutional,  and  the  bonds  void,  he  is  officially 
respoDsible  for  their  safe  keeping  and  return  to  the  maken, 
when  demanded.     lb, 

12.  If  the  return  of  the  bonds,  under  such  circumstances,  is  re- 
fused, upon  a  reasonable  demand,  mandamus  is  the  proper  pro- 
ceeding to  compel  their  return.  It  is  the  proper  remedy  for 
enforcing  a  specific  legal  right,  for  which  there  is  no  other 
adequate  legal  remedy,  and  i?  not  excluded  by  other  legal 
remedies  which  are  not  adequate  to  secure  the  specific  relief 
needed,  such  as  replevin;  nor  by  the  existence  of  a  specific 
remedy  in  equity.  A  party  wiU  not  be  compelled  to  give  up  a 
legal  remedy  for  an  equitable  one.     1  J. 

As  to  the  constniction  and  operation  of  a  railway  in  the  streets  of 

a  city,  see  Neolioenob,  2-5. 
Ab  to  taxation  of  railway  companies  by  municipal  corporationa, 

Taxes,  2. 


INDEX,  603 


NBOLIOENCB. 

1.  A  contractor  with  a  railroad  corporation  who  agrees  to  build  a 

wharf,  and  to  carry  on  the  work  under  the  direction  of  the 
com])any^s  engineer,  and  to  his  satisfaction,  acts  as  the  com- 
pany's ngent,  and  it  is  liable  for  any  injury  resulting  from  the 
negligent  manner  in  which  the  wharf  is  constructed  or  pro- 
tected. Nevo  Orlea7iSy  Mobile,  S  Oliattanooga  R,  B,  Co,  r,  Han" 
ningj  242. 

2.  A  street  railway,  although  within  the  bounds  of  a  public  high- 

way, is  not  itself  a  ^*  public  highway,"  within  the  meaning  of 
a  statute  making  the  owner  of  every  vehicle  running  upon  any 
public  highway,  for  the  transportation  of  persons,  liable  for  all 
damages  occasioned  by  the  willful  act  of  any  one  in  his  employ 
as  a  driver  of  such  vehicle  while  driving  the  same ;  and  for  any 
injury*  resulting  from  such  willful  act  of  the  driver  of  a  car  upon 
such  a  street  railway,  the  owner  of  the  car  is  not  liable. 
Whitaker  v.  Eighth  Ave,  B,  B.  Co.,  476. 

8.  In  an  action  under  such  a  statutes  to  recover  damages  for  a  willful 
injury  inflicted  by  a  driver  of  the  defendant's  vehicle,  the 
declarations  of  the  driver  are  not  admissible  in  evidence  against 
the  defendant  unless  it  appears  affirmatively  that  they  were 
made  at  the  time  the  injury  was  inflicted.     lb, 

4.  The  rule  that  railway  companies  whose  cars  are  drawn  by  steam 
at  a  high  rate  of  speed,  are  held  to  the  greatest  skill,  care,  and 
diligence  in  the  manufacture  of  their  cars  and  engines  and  in 
the  management  of  their  roads,  does  not  apply  to  street  railway 
companies  who  are  merely  carriers  of  passengers  upon  street 
cars  drawn  by  horses.  And  as  to  pedestrians  using  a  street  in 
common  with  a  street  railway  company,  no  greater  degree  of 
care  is  required  of  such  company  than  is  required  of  the  driver 
or  owner  of  any  other  vehicle.  Uhg&r  v.  Forty^ucond  Street  d 
Grand  street  Ferry  B,  B.  Co,,  481. 

6.  Thus,  a  street  railway  company  is  not  bound,  in  attaching 
horses  to  its  cars,  to  use  the  best  method  human  skill  and  in- 
genuity have  devised  to  prevent  accidents.  Its  duty  as  to 
travelers  upon  the  streets  as  well  as  to  passengers,  is  discharged 
if  the  horses  are  attached  in  the  way  in  general  use,  and  which 
has  been  found  reasonablv  adequate  and  safe.  And  if  the 
horses  escape  without  any  fault  of  the  driver  or  of  the  com- 
pany, and  injure  a  person  in  the  street,  the  company  is  not  liable 
for  the  injury.     lb, 

6*  In  an  action  against  a  railroad  company  to  recover  for  personal 
injuries  received  by  the  plaintiff,  it  appeared  that  at  the  place 
where  the  injury  was  received,  the  tracks  of  the  defendant  and 
another  c()IU|)jiii\  \iLTe  only  six  or  suven  feot  apart.     The  plain- 
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tiff,  being  in  the  employ  of  the  other  company,  was  engaged, 
with  others,  in  replacing  a  rail  upon  the  track  of  that  com- 
pany, when  a  train  of  cars  approached  the  workmen,  unob- 
served by  them  until  nearly  upon  them,  when  they  were 
alarmed  by  the  shouting  of  a  brakeman,  and  hastily  jumped 
backward  to  the  end  of  the  ties  on  the  defendant's  track. 
While  standing  there  waiting  for  the  train  to  pass,  the  plaintiH 
and  one  of  his  fellow-laborers  were  struck  by  two  freight  cars 
belonging  to  defendants,  which  were  moving  in  the  same  direc- 
tion as  the  train  on  the  other  road,  by  their  own  momentum, 
having  been  uncoupled  from  a  train  while  in  motion,  and  left 
quietly  to  run  along  the  track  without  any  person  npon  thero 
to  check  their  motion  or  to  give  an  alarm.  HM^  that  a  verdict 
for  the  plaintiff  must  be  sustained.  The  defendant  was  charge- 
able with  negligence  in  the  maaner  of  running  its  cars,  and  the 
plaintiff  could  not  be  charged  with  such  contributory  negli- 
gence as  would  defeat  a  recovery  by  him  because  of  his  omis- 
sion, under  the  excitement  and  alarm  of  the  occasion,  to  look 
along  the  track  of  defendant's  road  to  see  if  there  might  not 
be  a  train  approaching,  although  he  had  time  to  do  so  before 
the  coili^on.  Chicago^  Bock  Island^  &  Pacifle  B,  B.  Co.  v.  Dig- 
nan^  487. 

7.  In  an  action  against  a  railway  company  for  negugently  causing 

the  death  of  the  plaintiff's  intestate,  it  appeared  from  the  evi- 
dence that  the  deceased,  with  others,  were  at  work  in  the  em- 
ployment of  another  railway  company,  and  at  a  point  upon  its 
tiack  where  a  train  of  cars  owned  and  run  by  defendant  was 
backing;  that  the  bell  of  the  locomotive  was  ringing;  that 
there  were  four  or  five  cars  in  the  train  and  no  method  of  cotOr 
municating  with  the  engine  from  the  rear  of  the  train;  nor  was 
there  any  brake  in  working  order  on  the  car  furthest  from  the 
locomotive,  although  a  brakeman  was  on  the  rear  end  of  the 
car,  the  locomotive  being  at  the  other  end  of  the  train;  nor  was 
any  person  in  advance  of  the  train  to  warn  others  of  its  ap- 
proach. The  locomotive  was  in  charge  of  the  fireman,  the 
engineer  being  absent.  The  other  persons  employed  with  the 
deceased  at  work  on  the  track  stepped  off,  and  some  one  called 
to  him  "  look  out,"  when  he,  instead  of  stepping  back, 
stepped  forward,  and  was  struck  and  killed.  The  fireman  and 
one  brakeman  were  the  only  persons  in  charge  of  the  train. 
Ileld^  that  these  facts  were  sufficient  to  sustain  a  verdict  in 
favor  of  the  plaintiff.  Indianapolis^  Bioomington^  db  WesUm  B. 
Co,  V.  Carr,  495. 

8.  The  deceased  should  not,  under  such  circumstances,  be  charged 
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■with  nepfligenee  contribnting  to  the  injury  if  he  might  have 
seen  the  approach  of  the  train  by  the  exercise  of  reasonable 
care, — as  by  looking  up. — ^and  failed  to  do  so ;  nor  because  he  did 
not,  when  startled  by  its  near  approach,  act  as  one  not  exposed 
to  danger  might  think  he  ought  to  have  done.     Ih. 

9.  In  an  action  to  recover  damages  for  injuries  received  by  a  child 

of  tender  years  from  the  ca^f  a  street  railway -company,  while 
crossing  tlie  track,  the  rule  of  law  as  to  the  defense  of  contri- 
butive  negligence  is  quite  different  from  the  rule  in  cases  of 
injuries  to  adults.  By  the  adult  there  must  be  given  that  care 
and  attention  for  his  own  protection  that  is  ordinarily  exercised 
by  persons  of  intelligence  and  discretion.  Of  an  infnnt  of 
tender  years  less  discretion  is  required,  and  the  degree  depends 
upon  his  age  and  knowledge.  The  caution  required  is  accord- 
ing to  the  maturity  and  capacity  of  the  child ;  and  is  to  b^ 
determined  in  each  case  by  the  circumstances  of  that  case. 
Washington  <k  Georget^)wn  B.  Co.  v.  Gladmon^  500. 

10.  Running  a  railway  train  backward  through  a  public  street  in  a 
city,  in  the  night-time,  without  any  light  or  warning  at  the 
rear  of  the  train,  is  negligence  which  will  render  the  railway 
company  liable  for  any  injury  resulting  therefrom  to  a  person 
crossing  the  track.  And  where  the  train  has  stopped  or  so 
nearly  stopped  as  to  appear,  to  one  in  the  renr,  to  be  standing 
still,  starting  the  train  backward  from  such  actual  or  apparent 
rest  without  proper  signal  or  warning,  is  also  negligence  on  the 
part  of  the  railway  company.  An  attempt  by  a  traveler,  under 
such  circumstances,  to  cross  the  track  in  the  rear  of  the  train, 
is  not,  as  matter  of  law,  negligence  contributing  to  the  injury. 
Maginnis  v.  New  York  Central  &  Hudson  Bicer  B.  B.  Co,y  506. 

11.  In  an  action  against  a  railway  company  to  recover  damages  foi 
causing  the  death  of  a  person,  whose  death  had  resulted  from 
injuries  received  by  being  run  over  by  the  defendant's  cars,  the 
court  charged  the  jury  that  if  the  deceased  saw  the  train 
approaching,  or  failed  to  look  in  order  to  see  if  it  was  coming, 
she  was  herself  guilty  of  negligence,  and  the  piaintifif  could 
not  recover.  Trie  defendant  requested  the  court  to  charge  that 
if  the  deceased  could,  before  placing  herself  on  the  track, 
have  seen  the  approaching  train,  then  her  being  on  the  truck 
was,  under  the  circumstances,  conclusive  evidence  of  contribu- 
tory negligence  on  her  part.  The  court  declined  to  charge 
that  this  was  *' conclusive,"  but  charged  that  it  was  high  evi- 
dence. Held^  that  this  charge  was  as  favorable  to  the  defend- 
ant as  could  be  justified.  The  fact  that  the  deceased  could 
have  seen  'Hhe  approaching  train**  did  not  necessarily  imply 
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that  she  could  have  seen  that  it  was  approaching,  and  was  not 
conclusive  of  negligence  on  her  part.     /6. 

12.  A  charge  in  such  a  case,  that  if  the  defeiidant\s  employes  gare 
the  train  a  sudden  and  undue  impetus,  this  waM  evidence  of 
negligence, — Beld^  correct;  the  fair  import  of  the  instmction 
being,  that  if  the  impetus  given  was  improper,  under  the  cir- 
cumstances of  •  want  of  ligbit,  signal,  or  warning,  this  was  evi- 
dence of  negligence.    lb.  ^^ 

18.  In  an  action  to  recover  damages  from  a  railway  company,  for  in- 
juries to  the  person  of  the  plaintiff  resulting  from  being  struck 
by  the  defendant's  train,*  if  there  is  a  conflict  of  evidence  as  to 
whether  any  signals  of  the  approach  of  the  train  were  given  by 
the  defendant,  the  question  is  properly  one  for  the  jury,  and 
not  for  the  court      Warner  v.  New  York  Central  B.  E.  Co.^  516. 

14.  Merely  sounding  the  whistle  of  the  locomotive — Heldy  not  notice 
of  an  intended  backward  movement  of  a  railway  train  sufScient 
to  absolve  the  railway  company  from  liability  for  negligence, 
where  the  ti*ain  was  a  freight  train  nearly  one  thousand  feet 
long,  and  had  been  standing  in  and  obstmcting  a  street  in  a 
city  for  a  considerable  time,  yet  leaving  a  narrow  space  for 
passage  across  the  track  immediately  in  the  rear  of  the  train. 
Eaton  V.  Erie  R.  Oo,,  524. 

15.  In  an  action  to  recover  from  a  railway  company  damages  for 
injuries  to  the  plaintiff^s  horse,  wagon,  and  other  property,  the 
evidence  showed  that  while  the  defendant's  train  was  standing 
upon  its  track  partly  across  a  city  street,  the  plaintifE^  traveling 
upon  the  street  with  his  horse  and  wagon,  and  desiring  to  pass 
in  the  rear  of  the  train,  asked  a  man  who  had  got  off  the  train, 
but  who  did  not  appear  to  be  in  defendant's  employ,  if  he  con  Id 
pass.    He  was  advised  not  to  do  so,  as  the  train  might  back  »t 
any  time.    Plaintiff  waited  a  few  minutes,  and  then  attempted 
to  lead  his  horse  across  the  track  in  the  rear  of  the  train,  who  \ 
the  train  moved  backward,   struck  and  injured  the  hors*'. 
wagon,  <&c.     Held^  that  this  was  not  contributory  negligence  o 
the  part  of  the  plaintiff  as  matter  of  law,  but  the  question  w 
one  of  fact  for  the  jury.    Ih, 

10.  In  an  action  against  a  raUroad  company,  to  recover  the  raluc 
of  a  cow  alleged  to  have  been  killed  by  the  defendant's  nefrl- 
gence,  the  plaintiff  testified  that  he  found  the  body  of  the 
animal  the  day  after  she  was  injured  in  a  field,  about  twenty 
or  thirty  feet  from  the  track,  and  there  were  marks  on  the 
track  indicating  such  an  accident.  Another  witnt-ss  saw  the 
oow  in  the  same  situation  soon  after  a  train  had  passed;  and 
an  employe  of  the  company  testified  that  while  ri  ding  on  thr 
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engine  he  saw  a  cow  thrown  from  the  track  at  about  the  same 
place,  durinpr  the  month  the  cow  was  found  dead.  Held^  that 
this  evidence  was  sufficient  to  connect  the  company  with  the 
injury,  and  a  verdict  for  the  plaintiff  should  be  sustained. 
Toledo^  Peoria  S  Wnrsaio  B.  Co,  ▼.  PiTieOj  684. 

As  to  the  liability  of  carriers  for  negligence,  see  also  Cakribbs. 

As  to  injuries  from  fire  caused  by  negligence,  see  Fires. 

NUISAMOB. 
As  to  when  an  embankment  and  bridge  of  a  railway  company  is  a 
nuisance,  and  the  remedy,  see  LAims,  27,  28. 


1.  A  bill  filed  by  stockholders  and  creditors  of  a  railroad  company  to 

set  aside  a  sale  of  the  railroad  under  an  amicable  foreclosure  of 
a  certain  mortgage  upon  it,  eff'ected  with'  the  consent  of  a 
majority  of  the  stockholders  and  creditors,  which  charged 
collusion  in  the  sale,  and  prayed  for  a  resale, — Held^  fatally 
defective  for  want  of  proper  parties,  because  neither  the 
trusteees  in  the  mortgage  foreclosed  nor  the  consenting  stock- 
holders were  made  parties.  Ribon  ▼.  Ohieago^  Bock  Island^ 
(6  Pacific  B.  B,  Co.,  285. 

2.  In  a  suit  in  equity  to  enforce  a  railway  mortgage  security  against 

second  mortgage  interests,  holders  of  bonds  of  the  railway 
company  secured  by  such  second  mortgage  who  are  not  trustees 
under  the  mortgage  are  proper,  but  not  necessary  parties.  And 
the  fact  that  the  bill  filed  is  in  the  nature  of  a  supplemental 
bill  in  a  former  suit  does  not  render  it  necessary  that  all  the 
bondholders  who  were  joined  in  such  former  suit  should  be 
made  parties.     Oheoer  v.  BuUand  &  Burlington  B.  B,  Oo.y  291. 

PASSBNOXIRa. 

As  to  construction  of  ticket  for  conveyance  of  passengers,  see  Oar- 

RIBRS,  5. 

PATMBNT. 

As  to  what  is  payment  of  an  instalment  of  a  subscription  to  cor- 
porate stock,  see  Stook,  6,  7. 

PUBADINO. 

!•  In  an  action  upon  coupons  of  railroad  bonds  payable  to  bearer, 
the  declaration  alleged  the  plaintifi  to  be  the  owner,  holder, 
and  bearer  of  the  coupons.  Held,  that  a  plea  that  the  plain- 
tifi*  was  not,  either  at  the  time  of  filing  the  declaration  or  the 
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plea,  the  owner,  holder,  or  bearer,  although  faulty  as  argumen- 
tati^  C)  was  a  traverse  of  a  material  allegatiou  of  the  declara- 
tion, and  must  be  sustained  as  against  a  general  demurrer. 
Pendelton  County  v.  Amy^  109. 

2.  A  plea  to  the  same  declaration,  that  at  the  times  named  the 
bonds  and  c«  upons  were  all  the  property  of  one  R,  a  citizen 
of  the  same  state  as  defendant,  and  not  of  any  other  person,— 
Ueldy  good,  upon  general  demurrer.     1  h. 

8.  The  same  declaration  alleging  that  the  coupons  sued  on  were  for 
Interest  on  bonds  that  had  been  issued  by  a  county,  and  de- 
livered by  it  to  a  certain  railroad  company,  in  payment  by  the 
county  of  a  subscription  to  stock  of  the  road,  under  an 
authority  given  by  acts  of  the  legislature, — Eeld^  that  a  plea 
that  the  county  did  not  sign,  seal,  or  deliver  the  bonds  and 
coupons  to  the  company  as  alleged,  and  ^^so  that  the  alleged 
acts  and  ^oApons  are  not  its  acts  and  deeds/'  was  good,  upon 
general  demurrer,     /ft. 

4.  In  proceedings  by  a  railroad  company  to  acquire  the  right  of 

way  for  its  road  over  lands  owned  by  individuals,  the  petition 
must  allege  that  the  taking  of  such  lands  for  the  purposes  of 
the  railroad  company  is  necessary  for  the  public  use.  Grand 
JSapida,  Newaygo,  db  Lake  Shore  R,  E,  Co,  v.  Van  Driele^  171. 

5.  Where,  after  an  action  is  commenced  against  a  railway  company 

for  injury  to  lands  of  the  plaintiff,  part  of  the  land  is  sold  and 
conveyed  by  the  plaintifif,  the  defendant  can  not  avail  itself  of 
that  fact  as  a  defense  unless  it  be  set  up  by  supplemental 
answer.     Harrington  v.  Sc.  Paul  <h  Sioux  GUy  B.  B.  Co,^  216. 

6.  In  an  action  against  two  railroad  corporations  to  recover  dam- 

ages for  the  killing  of  a  colt  owned  by  the  plaintiff,  the  com- 
plaint alleged  that  '^  the  defendants,  by  their  locomotives  and 
cars  then  by  them  run  upon  their  road,  at  said  county  and 
state,  run  over  and  upon  one  colt  belonging  to  the  plaintiff,'* 
&c.  Held,  that  regarding  the  cause  of  action  as  a  tort,  or  in 
the  nature  of  a  tort,  it  was  sufficient  for  the  complaint  to 
charge  that  the  act  complained  of  was  done  by  the  defendants, 
without  showing  what  relation  they  sustained  to  each  other, 
and  a  recovery  might  be  had  against  whoever  should  be  shown 
by  the  evidence  to  be  liable.  Indianapolis,  Ginemruiti,  4b  Lx- 
fa/yette  B,  B.  Co,  v.  Warner,  537. 

PRINCIPAL  AND  AGENT. 

A  contract  for  the  transportation  of  cattle  over  a  railway  was 
entered  into  between  the  shipper  and  an  agent  of  the  railway 
company,  who  was  its  agent  only  for  the  purpose  of  procuring 
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cattle  shipmentj^  over  its  n>a(1.  The  oontTact  was  made  with 
knowledge  on  the  .part  of  the  shipper  that«  by  the  ordinarj 
roQtine  of  soch  business  as  transacted  by  the  company,  the 
money  for  drawbacks  from  the  freight  agreed  apon  would 
come  to  him  throogfa  the  hands  of  such  agent,  and  to  that 
roatine  the  shipper  gare  his  assent.  HM^  that  the  agent  of 
the  company  became  the  agent  of  the  shipper  for  the  poipose 
of  reoeiTing  the  money,  whether  the  latter  gare  him  distinct 
authority  so  to  do  or  not.  and  a  payment  of  the  money,  by  thd 
company,  to  such  agent,  would  exonerate  it  from  any  further 
liability  to  the  aliipper  in  respect  thereto.  And  documentary 
evidence,  tending  to  prore  that  the  company  had  paid  the 
money  to  the  agent,  was  admissible  in  behalf  of  the  company 
PiUtburg^  Fori  Wayn^  A  CMoago  B.  Co,  y.  J^VnoMtt,  405. 


Ab  to  waiver  of  defect  in  service  of  prooesa,  see  Aonov,  1,  2. 


As  to  taking  private  property  for  railway  porpoBes,  as  a  public  use^ 
see  liAiTDfl,  7. 

QUBSnONS  OF  ULW  AND  FACT. 
As  to  the  distinction  between  questions  of  law  and  questions  of 
fact,  see  Tbial,  4. 

RBOBIVBR& 

A  suit  by  a  receiver  of  a  railroad  company,  to  restrain  oflScers  of  a 
state  from  granting  away  lands  previously  granted  to  the  com- 
pany, may  be  sustained  in  a  circuit  court  of  the  United  States, 
under  the  general  equity  jurisdiction  of  the  national  courts, 
and  without  reliance  upon  any  statute  of  the  state  authorizing 
such  suits  by  receivers.    l}avu  v.  Orayy  184. 

RBMOVAL  OF  OAUSBa 
As  to  removal  of  causes  from  courts  of  a  state  to  United  States 
courts,  see  AcnoH,  8,  4. 

BTATUTUS. 

As  to  statutes  requiring  and  regulating  the  construction  of  bridge^ 
farm-crossings,  fences,  &g.,  seeBniDOBB;  Fbncbs. 

Statutes  exempting  railway  corporations  from  liability  for  negli- 
gence, see  Contracts  1,  2;  Fires,  4;  Nbgligbncib,  2,  8. 
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Statutes  authorizing  the  construction  of  Btreets  across  railroad 
tracks,  see  Highways,  5. 

Statutes  incorporating  railway  companies,  or  modifying  acts  of  in- 
corporation, see  iNCOBPORATioir,  1-8. 

Statutes  giving  a  right  of  action  for  death  caused  by  negligence, 
see  JcntiBDiCTioN,  4,  5. 

Statutes  granting  lands  to  railways,  see  Lakds,  3-5;  or  author- 
izing the  taking  of  lands  for  railway  purposes,  see  Labdb, 
9-22. 

Statutes  regulating  the  location  of  railways,  see  Location. 

Statutes  authorizing  municipal  corporations  to  aid  raUwaya,  see 

MUKIOIFAL  COBFOBATIONS. 

statutes  taxing  railroads,  see  Tazbs. 

8TOOIL 

1.  The  act  incorporating  a  railroad  company  with  a  capital  of 
five  hundred  thousand  dollars,  authorized  the  coqwraton 
named  in  the  act  to  call  the  first  meeting  of  the  stockholders 
whenever  one  hundred  thousand  dollars  or  more  of  the  capital 
stock  should  have  been  subscribed  for,  ^  to  choose  directors 
and  perfect  the  organization  of  said  corporation.''  A  subse- 
quent clause  provided  that  ''whenever  said  corporation  shall 
have  been  so  organized,  it  may  proceed  to  commence  the  con- 
struction of  the  railroad  hereinafter  specified."  More  than  one 
hundred  thousand  dollars  having  been  subscribed  to  the  stock, 
and  a  meeting  of  the  stockholders  called,  directors  elected, 
and  the  construction  of  the  railroad  commenced, — Udd^  that 
the  fact  that  the  whole  capital  had  not  been  subscribed  for. 
was  no  defense  to  an  action  by  the  corporation  upon  subscrip- 
tions to  the  stock.  The  provisions  of  the  act  of  incorporation 
above  cited,  could  not  be  construed  to  require  the  directors  to 
fill  up  the  stock  by  procuring  further  'subscriptions,  before 
proceeding  with  the  business  X'or  which  the  corporation  was 
created.  The  language  employed, — ''to  perfect  the  orgaulzsr 
tion," — included  merely  the  choice  by  the  stockholders,  and 
the  qualification  of  the  necessary  officers ;  and  when  so  organ- 
ized, in  conformity  with  the  charter,  the  corporation  might 
legally  begin  the  exercise  of  its  franchise.  If eto Haven  db  Derby 
B,  R,  Co,  V.  Chapman^  1. 

d.  The  act  incorporating  a  railroad  company,  with  a  capital  of  five 
hundred  thousand  dollars,  provided  that  there  should  be  at 
least  nine  directors  of  the  company.  After  subscriptions  to 
the  capital  stock  amounting  to  two  hundred  and  sixteen  thou- 
sand seven  hundred  dollars  had  btsen  made,  an  amendment  to 
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the  act  of  incorporatioo  was  passed,  authorizing  a  certain  city 
to  subscribe  two  hundred  thousand  dollars  to  the  capital  stock, 
bnt  providing  that  two  of  the  officers  of  the  city  should  be 
directors  of  the  company,  and  that  in  meetings  of  the  stock- 
holders, the  city  should  be  entitled  to  only  one  vote  for  every 
four  shares  of  stock  owned  by  it.  Held^  that  the  fact  that,  by 
the  acts  of  the  corporation,  in  accepting  this  amendment,  and 
in  permitting  the  city  to  subscribe  for  the  stock  upon  the  terms 
stated,  the  previous  subscribers  were  deprived  of  the  privilege 
of  voting  for  the  two  directors  appointed  by  the  city,  did  not 
discharge  such  previous  subscribers  from  the  obligation  of  their 
subscriptions.  The  rights  of  which  they  were  deprived  were 
held  by  them  subject  to  such  reasonable  changes  and  regula- 
tions as  the  legislature  might  make  with  the  assent  of  the  cor> 
poration.     75. 

8.  Such  an  amendment  does  not  belong  to  the  class  of  laws  affect- 
ing corporations,  which,  because  they  work  a  radical  change  in 
the  nature  and  character  of  a  corporation,  or  in  the  purpose 
for  which  it  was  created,  are  held  not  binding  upon  non-con- 
senting members,  although  assented  to  by  a.  majority.  No 
change  was  effected  in  the  character  of  the  corporation,  which 
still  remained  a  railroad  company,  relating  to  an  important 
public  improvement.  The  object  of  its  creation, — ^the  con- 
struction and  operation  of  a  railway, — remained  precisely  the 
same.  The  change  made  in  the  mode  of  appointing  the  direct- 
ors was  not  a  radical  one,  nor,  under  the  circumstances,  was  it 
an  unreasonable  one;  and  so  far  from  working  an  injury  to 
previous  subscribers,  it  was  a  benefit  to  them.  The  object  of 
the  amendment  was  not  to  obstruct,  hinder,  or  change,  bnt  to 
facilitate  the  enterprise  in  which  all  were  engaged.     lb, 

4.  A  section  of  a  state  constitution  provided  that  '*  corporations 
may  be  formed  under  general  laws,  but  shall  not  be  created  by 
special  act,"  except  in  certain  cases;  and  that  '*  all  general  laws 
and  special  acts,  passed  pursuant  to  this  section,  may  be  altered 
from  time  to  time  or  repealed."  A  statute,  passed  at  a  later 
date,  enacted  that  **the  charter  of  every  corporation  that  shall 
be  hereafter  granted  by  the  legislature  shall  be  subject  to  alter- 
ation, suspension,  and  repeal,  in  the  discretion  of  the  legisla- 
ture." While  these  provisions  were  in  force,  a  general  railroad 
law  was  passed,  authorizing  the  formation  of  railway  companies 
with  thirteen  directors.  A  railway  company  having  been 
formed  under  this  general  law,  the  legislature  authorized  a  sub- 
scription to  the  stock  of  the  company  by  a  certain  city,  and 
enacted  that  the  city  should  appoint  four  of  the  thirteen  direc- 
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tors.  Beld,  that  this  did  not  constitute  a  contract  which  was 
violated  by  a  sabseqnent  statute  allowing  the  city  to  elect  seven 
of  the  thirteen  directors,  snch  a  change  in  the  representation  of 
the  city  having  become  necessary  to  preserve  the  ratio  that  ex- 
isted among  the  subscribers  for  the  stock  at  the  time  when  the 
original  subscription  was  made.  Nor  could  the  stockholders 
other  than  the  city  claim  that  the  right  to  elect  all  the  stock- 
holders except  four  had  become  vested  in  them,  in  such  a  man- 
ner that  it  was  impaired  by  the  statute  referred  to.  MiUer  t. 
8taU  of  New  York,  23. 

5.  The  laws  of  a  state  required  that  all  railroad  companies,  before 

being  organized,  should  have  a  subscription  to  their  %toc\  of 
not  less  than  fifty  thousand  dollars.  Certain  persons  did  sub- 
scribe more  than  that  sum,  with  a  proviso,  however,  that  if  a 
certain  city  in  its  corporate  capacity  subscribed  fifty  thousand 
dollars  or  upwards,  the  city  should  accept  what  each  of  them 
had  subscribed  abo\re  three  hundred  dollars.  The  city  did  sub- 
scribe much  more  than  fifty  thousand  dollars,  whereupon  the 
directors  of  the  company,  being  themselves  original  snbscriberB. 
passed  a  resolution  authoi'izing  the  original  subscribers  to  trans- 
fer to  the  city  all  stock  subscribed  by  them  over  three  hundred 
dollars  each,  and  that  the  stock  thus  transferred  be  merged  in 
the  subscription  made  by  the  city,  which  was  done ;  and  there- 
upon three  hundred  dollars  was  paid  by  each  subscriber,  and 
accepted  by  the  company,  in  full  satisfaction.  The  company 
having  become  insolvent,  its  creditors  filed  a  bill  to  compel  the 
payment  of  the  excess  over  three  hundred  dollars  of  each  of 
such  original  subscriptions,  and  the  application  of  such  pay- 
ments to  their  judgments.  Eddy  that  the  original  subscribers 
were  not  liable.  The  conditions  in  their  subscriptions  allowing 
the  transfer  to  the  city  could  not  be  held  invalid,  as  such  trans- 
fer did  not  lessen  the  capital  of  the  company,  nor  deprive  the 
state,  the  creditors,  or  other  stockholders  of  any  security  or 
protection.  And  the  fact  that  the  directors  were  original  sub- 
scribers did  not  afiect  the  case;  the  transfer  having  been  in 
accordance  with  the  conditions  on  which  the  original  subscrip- 
tion was  made,  and  in  itself  fair.     Burle  v.  Smith,  87. 

6.  Under  a  statute  providing  for  the  incorporation  of  railway  com- 

panies,— which  requires  at  least  one  thousand  dollars  stock  to 
be  subscribed  for  each  mile  of  the  proposed  railroad,  and  ten 
per  cent,  thereof,  in  cash,  to  be  actually  and  in  good  faith  paid 
in  before  incorporation  (OaL  Stat.  1861,  607), — ^such  require- 
ments are  not  merely  directory,  but  are  conditions  precedent, 
the  performance  of  which  is  essential  to  the  validity  of  the  act 
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of  incorporation.  People  of  California  ex  rel.  Plumas  County 
V.  Chambers^  49. 
7.  A  payment  of  the  ten  per  cent,  required,  In  a  check  upon  a 
bank,  drawn  by  a  person  who  has  not  on  deposit  in  such  bank 
funds  sufficient  to  meet  the  check,  is  not  a  payment  in  cash,  as 
required  by  the  statute,  even  though  such  check  would  have 
been  paid  by  the  bank  if  presented;  and  an  incorporation 
founded  on  such  payment  is  invalid,  and  will  be  so  declared 
on  quo  warranto.  lb, 
^8.  In  an  action  upon  a  subscription  to  the  stock  of  a  railway  com- 
pany, the  production  in  evidence  of  the  writing  declared  upon, 
is  not  rendered  unnecessary  by  a  statute  which  provides  that  in 
any  action  upon  a  written  instrument  claimed  to  have  been 
executed  or  entered  into  by  the  defendant,  and  which  is 
described  or  recited  in  the  declaration,  the  plaintiff  shall  not 
be  required  to  prove  the  execution  or  delivery  of  such  instru- 
ment, unless  the  defendant,  at  the  time  of  pleading,  shall  file 
notice  in  writing  that  he  denies  such  execution  or  delivery; 
even  though  no  such  notice  has  been  filed  by  the  defendant. 
New  Torky  HouaatoniCy  cfe  Northern  B.  R.  Co,  v.  Hunt^  56. 

9.  The  charter  of  a  railroad  company  provided  that  no  installments 

of  subscriptions  to  its  capital  stock,  after  the  first,  should  be 
called  for  until  at  least  ^\e  hundred  thousand  dollars  of  the 
capital  stock  should  be  subscribed.  After  such  subscriptions 
to  the  amount  of  two  hundred  thousand  dollars  had  been 
made,  a  contractor  agreed  with  the  company  to  construct  its 
road,  and  to  accept  in  part  payment,  on  the  completion  of  the 
road,  three  hundred  thousand  dollars  in  its  capital  stock.  The 
contractor  afterward  became  insolvent,  and  failed  to  fulfill  his 
contract.  In  an  action  by  the  company,  to  recover  installmenis 
from  one  of  the  subscribers  to  the  stock, — Held^  that  such 
agreement  by  the  contractor  was  not  a  subscription  to  the 
stock  within  the  meaning  of  the  charter.     Ih, 

10.  The  associates  in  a  railroad  company,  who,  acting  under  a 
statute  authorizing  their  incorporation,  had  elected  and  held 
meetings  of  directors  as  well  as  of  stockholders;  had  made  as- 
sessments upon  the  subscriptions  to  the  capital  stock,  and  col- 
lected them  in  part,  had  assigned  a  portion  of  the  road  for 
construction,  and  proceeded  to  construct  the  same;  and  had 
done  various  other  acts  as  a  corporation,  and  expended  large 
amounts  of  money  in  furtherance  of  the  object  for  which  the 
company  was  formed,  without  interference  by  the  public  au- 
thorities,— Beld^  a  corporation  de  facto^  even  ii  not  a  corpora- 
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tion  de  jure;  and  capable,  as  such,  to  maintain  an  action  for 
an  unpaid  balance  of  a  snbscription  against  one  of  the  corpora- 
tors who  had  acted  with  the  others  in  claiming  and  exercis- 
ing corporate  powers.  Swartwout  v.  Michigan  Air  Lme  B,  B, 
Co,,  63. 

11.  In  such  an  action,  questions  whether  there  has  been  exact 
regularity  and  strict  compliance  with  the  provisions  of  the  law 
authorizing  the  incorporation  can  not  be  raised.  Snch  ques- 
tions concern  the  state  rather  than  individuals,  and  should 
only  be  raised  in  a  proceeding  to  which  the  state  has  seen  fit4o 
make  itself  a  party.    Ih, 

12.  But  a  railroad  company,  although  a  corporation  de  facto,  and 
entitled  as  such  to  maintain  actions,  can  not  recover  upon  sub- 
scriptions to  its  stock,  without  showing  performance  of  all  acts 
which  are  made,  by  the.  statute  authorizing  its  incorporation, 
conditions  precedent;  as  the  procuring  of  subscriptions  to  the 
capital  stock  to  a  certain  amount.     I  b. 

18.  Where  the  legislature  has  authorized  a  railroad  company  to 
proceed  in  the  construction  of  a  division  of  its  line,  and  to 
collect  the  subscriptions  to  its  stock  made  along  such  division, 
80  soon  as  a  certain  amount  of  subscriptions  assessable  for  the 
construction  of  such  division  is  obtained,  reckoning  as  part  of 
that  amount  such  aid  as  may  be  voted  by  any  municipality 
along  such  division,  the  fact  that  such  municipal  aid  is  after- 
wards held  void  by  the  courts  does  not  affect  the  authority  to 
proceed  with  the  construction  of  such  division.  That  the  con- 
ditions prescribed  by  the  legislature  to  the  exercise  of  corporate 
powers  have  proved  of  no  value,  does  not  take  away  the  powers 
conferred.    lb. 

14.  Where,  by  such  a  statute,  a  railroad  company  is  authorized, 
when  subscriptions,  &c.,  Sufficient  to  construct  a  division  of 
its  line,  of  a  specified  length,  at  a  certain  rate  per  mile,  have 
been  obtained,  to  proceed  to  elect  directors,  who  may  desfgnate 
such  a  division  for  construction,  and  assess  and  enforce  collec- 
tions of  its  capital  stock  subscribed  by  persons  residing  along, 
collateral  to,  or  within  a  certain  distance  of  either  terminus  of 
such  designated  division,  an  action  for  an  assessment  upon 
such  subscription  can  not  be  maintained  without  proof  that 
the  necessary  subscriptions  had  been  obtained  between  the  two 
termini,  or  within  the  required  distance  from  them,  of  the 
division  designated  and  set  apart.    lO. 

15.  It  is  no  defense  to  an  action  for  an  assessment  upon  subscrip- 
tions to  stock,  that  stock  has  been  awarded  to  persons  whose 
names  were  not  on  the  stock  book,  or  to  those  who  had  not 
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actually  paid  in  the  instalment  reqaiied  on  subscribing;  one 
who  has  received  what  he  subscribed  for  can  not  complain  of 
an  award  t-o  those- who  could  not  have  compelled  it.     Ih, 

16.  It  is  not  a  bar  to  an  action  to  recover  an  assessment  upon  sub- 
scription to  the  stock  of  a  railroad  company  that,  pending 
the  action,  the  plaintiff  consolidated  with  another  company. 
The  cause  of  action  does  not  die  but  passes  to  the  new  com- 
pany, and  this  objection,  if  valid  in  any  form,  should  be  con- 
sidered matter  in  abatement  merely,  and  should  be  pleaded  ac- 
cordingly.    /6. 

17.  An  arrangement,  between  the  officers  of  a  railroad  company  and 
a  portion  of  its  subscribers,  that  if  the  town  in  which  they  re- 
side voted  a  certain  amount  of  municipal  aid,  such  subscribers, 
upon  paying  a  certain  percentage  of  their  subscription,  should 
be  released  from  the  balance,  being  one  in  effect  to  release  a 
portion  of  tbe  subscriptions  without  authority  of  law,  ia 
void.    Ih, 

18.  A  subscription  to  stock  of  a  railroad,  made  upon  condition 

''that  the  line  of  the  road  shall  be  located  and  built  within  one 
mile  of  "  a  specified  point,  is  assessable  when  the  road  is  finally 
located  within  one  mile  thereof,  although  not  yet  con- 
structed.   Ih. 

19.  Where  a  statute,  empowering  a  town  to  subscribe  to  the  stock 
of  a  railroad  company,  when  authorized  by  a  majority  of  the 
legal  Toters  therein,  requires  the  town  supervisor  to  make  the 
subscription  if  it  be  so  voted,  but  leaves  the  question  of  sub- 
scription wholly  to  the  determination  of  the  voters,  the  town 
may,  in  determining  that  question,  impose  conditions  upon  its 
subscription,  although  a  conditional  subscription  is  not  expressly 
authorized  by  the  statute.  And,  if  conditions  are  imposed,  the 
town  supervisor  has  no  power  to  disregard  them,  nor  can  the 
railroad  company  compel  him,  by  mandamus,  to  make  an  un- 
conditional subscription.  People  of  lUinois  ex  rel.  Chicago  db 
Itock  River  B.  B,  Co.  v.  ZhOeher,  108. 

20.  One  who,  witb  his  hired  men  and  horses,  had  rendered  services 
in  the  construction  of  a  railway  to  the  contractors  with  the 

.  railway  company  for  its  construction,  upon  the  failure  of  the 
contractors  to  pay  him,  brought  his  action  against  tl^e  com- 
pany, as  the  laws  of  the  state  in  such  cases  permitted  (N.  71  Laws 
of  1850,  ch.  140,  §  12),  and  recovered  judgment,  execution  upon 
which  was  returned  unsatisfied.  Afterwards  he  brought  an 
action  against  one  whom  he  alleged  to  be  a  stockholder  in  tbe 
railway  company,  under  a  statute  which  provided  that  each 
atockholder  of  such  a  company  should  be  ''individually  liable 
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to  the  creditors  of  such  company,  to  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by  him,  for.all  the  debts  an^l 
liabilities  of  such  company,  until  the  whole  amount  of  the  capi 
tal  stock  so  held  by  him  shall  have  been  paid  to  the  company ;  '* 
and  that  all  the  stockholders  should  be  ''jointly  and  severall 
liable  for  the  debts  due  or  owing  to  any  of  its  laborers  and 
Bervants,  other  than  contractors,  for  personal  services  for  thirty 
days'  service  performed  for  such  company;  but  shall  not  be 
liable  to  an  action  therefor  before  an  execution  shall  be  returned 
unsatisfied  in  whole  or  in  part  against  the  corporation."  Upon 
these  provisions — Hdd^ 

1.  That  no  action  could  be  sustained  by  the  plaintiff  inde- 
pendent of  his  judgment;  under  the  first  clause,  because  he 
was  not  a  creditor  of  the  company,  but  of  the  contractors;  nor 
under  the  second  clause,  because  he  was  not  himself  a  laborer 
or  servant  of  the  company. 

2.  That  effect  could  only  be  given  to  the  judgment,  either 
by  treating  it  as  conclusive  evidence  of  a  debt  existing  when 
the  action  was  brought,  or  as  itself  a  debt,  constituting  the 
plaintiff  a  creditor  of  the  company  at  and  from  the  date  of  the 
recovery.  Upon  the  first  theory,  the  defendant  in  this  case 
could  not  be  held  liable,  as  the  debt  would  be  barred  by  the 
statute  of  limitations ;  nor  could  he  be  held  upon  the  second 
theory,  as  before  the  rendition  of  the  judgment  he  had  ceased 
to  be  a  stockholder.     McMahon  v.  Maey^  898. 

dt.  In  an  action,  under  such  a  statute,  to  enforce  the  liability 
thereby  imposed  upon  a  stockholder,  evidence  is  admissible 
upon  the  part  of  the  defendant,  to  show  that  an  assignment  of 
stock,  absolute  upon  its  face,  was  in  fact  given  to  him  as  col- 
lateral security,  and  was  held  by  him  for  that  purpose  only. 
Ih. 

22.  It  seemsy  that,  in  such  an  action,  proof  of  a  judgment  against 
the  company  is  neither  conclusive  nor  prima  facie  evidence  of 
the  existence  of  a  debt  against  the  company.  Eyen  if  such  a 
judgment  were  deemed  prima  facie  evidence  of  such  indebted- 
ness, where  it  appears  that  an  inseparable  part  of  the  judg- 
ment was  for  labor  and  services  not  performed  by  plaintiff  him- 
.self,  it  is  not  a  debt  for  which  a  stockholder  is  liable,  and 
plaintiff,  therefore,  could  not  recover.    Ih, 


mKEBT  RAILWAYS. 
As  to  liability  of  street  railway  companies  for  injuries  caused  by 
negligence  see  Nbgligekos,  2-5. 
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As  to  subecriptions  to  the  stock  of  a  railway  corporation,  see 
MumciFAii  OoBFOBATiOKs,  6,  7;  Stock,  1-19. 


1.  The  power  of  a  state  to  tax  lands  sold  by  the  United  States  be- 

fore the  government  has  parted  with  the  legal  title  by  issuing 
a  patent,  extends  only  to  cases  where  the  right  to  the  patent  id 
complete,  and  the  equitable  title  fully  vested  without  anything 
more  to  be  paid  or  any  act  done  going  to  the  foundation  of  the 
right.     Kansas  Padflc  B.  Oo.  v.  Preseott,  166. 

2.  A  provision  of  a  city  ordinance  requiring  every  railroad  or 

express  company  doing  business  within  the  city,  and  having  a 
business  extending  beyond  the  state,  to  pay  an  annual  license, 
is  not  repugnant  to  the  provision  of  the  constitution  of  the 
United  States  which  vests  in  Congress  the  power,  to  regulate 
commerce  among  the  several  states.  Osborne  v.  MohUe,  864. 
8.  Bonds  issued  by  a  railway  company  are  property  in  the  hands  of 
the  holders ;  and  when  held  by  non-residents  of  the  state  by 
which  the  company  was  incorporated,  they  are  beyond  the  ju- 
risdiction of  the  state,  and  are  not  subject  to  its  power  of  taxa- 
tion. Cleveland,  PainesvUUy  db  Ashtabtda  B.  B.  Co,  v.  State  of 
Penmyhaniay  868. 

4.  Hence  a  state  law  which  requires  the  treasurer  of  a  railway  com- 

pany, incorporated  by  and  doing  business  within  the  state,  to 
retain  a  percentage  of  the  interest  due  upon  bonds  of  the  com- 
pany, made  and  payable  out  of  the  state  to  non-residents,  citi- 
seens  of  other  states,  and  held  by  them,  is  not  a  legitimate  exer- 
cise of  the  taxing  power  of  the  state.  It  is  a  law  which  inter- 
feres between  the  company  and  the  bondholders,  and,  under 
pretense  of  levying  a  tax,  commands  the  company  to  withhold 
a  portion  of  the  stipulated  interest  and  pay  it  over  to  the 
state ;  thus  impairing  the  obligation  of  the  contract  between 
the  parties.    lb, 

5.  The  facts  thai  such  bonds  are  secured  by  a  mortgage,  executed 

simultaneously  with  them,  upon  property  of  the  railway  com- 
pany situated  within  the  state,  does  not  render  the  bonds 
liable  to  taxation  by  the  state,  under  such  a  law.  8o  held,  in 
regard  to  a  statute  of  Pennsylvania,  in  which  state  a  mortgage, 
though  in  form  a  conveyance,  is  held  to  be  a  mere  security  for 
a  debt,  and  transfers  no  estate  in  the  mortgaged  premises. 
Such  a  right  has  no  locality  independent  of  the  party  in  whom 
it  resides.  lb, 
0«  Cars  owned  and  used  by  a  railway  company  upon  its  tracks  are 
personal  property,  and  liable  to  be  seized  and  sold  as  such  for 
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the  collection  of  a  tax  against  the  company.      BandaU  t. 
£!lw€Uf  882. 

TiOJUSTS. 
As  to  the  constraction  and  effect  of  paasengeFB'  ticketa,  see  Oab- 

•RTWTW,  5. 

TRACKS. 

Where  a  statute  authorized  the  construction  of  streets  and  high- 
ways across  a  '*  railroad  track,*'  without  compensation  to  the 
owners  of  the  track — Heldjthat  the  word  ''track'*  should  be 
limited  to  the  track  used  for  public  traffic  and  for  turn-outs  and 
switches,  and  did  not  include  tracks  used  for  storing  cars,  or 
exclusively  for  making  up  trains.  But  a  finding  that  certain 
tracks  scross  which  it  was  proposed  to  lay  out  a  street  were  in 
''  constant  use  for  passing  trains,  and  for  switching  off  cars  and 
making  up  trains,"  would  not  relieve  the  premises  from  the 
operation  of  the  statute.  BoiUm  S  Albany  B,  R.  Oo,  t,  Chnm^ 
fttt«A,886. 

TBZAI.. 


1.  In  proceedings  to  which  a  railroad  corporation  is  a  party,  gen- 

eral propositions  in  a  charge  to  the  jury  that  corporations  aro 
naturally  grasping  and  avaricious,  and  other  remarks  of  fike 
character,  with  a  caution  to  the  jury  not  to  be  influenced  by 
such  considerations,  are  not,  on  appeal,  ground  for  reversal, 
where  no  application  of  such  remarks  is  made  by  the  judge  to 
the  parties  or  to  the  facts  of  the  particular  case.  Even  if  erron- 
eous, such  propositions  upon  abstract  questions  are  not  ground 
for  reversal.     Minnesota  Valley  B,  B*  Co,  v.  Doran,  187. 

2.  In  proceedings  to  determine  the  compensation  to  be  awarded  for 

land  taken  for  railway  purposes,  the  court  may,  in  its  discretion, 
send  the  jury  to  view  the  land  in  question.  King  v.  Iowa  JUd- 
land  B  B.  Oo,^  109. 

8.  A  request  by  counsel  for  an  instruction  to  the  jury  which  assumes 
as  existing  facts  not  proved  should  not  be  granted.  Washing' 
ton  df  Oeorgetown  B.  Co.  v.  Oladmon^  500. 

4«  In  an  action  to  recover  damages  from  a  railway  for  injuries  to 
the  person  of  the  plaintiff  resulting  from  being  struck  by  the 
defendant's  train,  if  there  is  a  conflict  of  evidence  as  to  whether 
any  signals  of  the  approach  of  tbe  train  were  ^ven  by  the  de-* 
fendant,  tbe  question  is  properly  one  for  the  jury,  and  not  for 
the  court.     Warner  v.  Nev)  York  Central  B.  B  Co,^  516. 

6.  Upon  tbe  bringing  in  of  a  sealed  verdict  by  a  jury,  the  entiy 
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made  by  the  clerk  in  his  book  of  minutes  is  not  such  a  record- 
ing as  renders  the  verdict  unalterable.  Where  a  jury,  authorized 
80  to  do,  brought  in  a  sealed  verdict  in  favor  of  the  plaintiff, 
which  was  entered  upon  the  clerk's  minutes,  but  upon  polling 
them  they  did  not  a&:ree,  the  court  directed  them  to  return  to 
their  room.  They  retired,  but  came  in  again  for  instructions  as  to 
whether  they  could  increase  the  verdict.  The  court  instructed 
them  that  they  might  render  such  verdict  as  they  thought  proper, 
whereupon  they  brought  in  a  verdict  for  the  plaintiff  for  a 
larger  amount.  Heidy  that  this  was  not  error  for  which  the 
verdict  should  be  set  aside.  Ih, 
As  to  mode  of  trial  of  appeals  from  awards  of  compensation  for 
lands  taken  for  railway  purposes,  see  Lands,  11. 

TRUSTEBS. 

As  to  rights  and  powers  of  trustees  in  railway  mortgagee,  see 

MORTOAOES,  4-11. 

VERDICT. 

As  to  the  form  and  entry  of  verdict,  see  Trial,  5. 

WAIVER. 

As  to  waiver  of  defects  in  service  of  process,  see  Aotion,  1,  2. 
As  to  waiver  of  rights  of  mortgagees,  see  Morgagbs,  11. 

WAREHOUSEMAN. 

As  to  when  carrier  of  goods  is  liable  as  warehonseman  only,  see 
Carriers,  2. 

witnesses.     . 
As  to  refreshing  memory  of  witnesses,  see  Eyidbncb,  7. 
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